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FOR  THE  NINTH  CIRCUIT 


R. 
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PENDLETON , 

Appe 

llant,       ) 

vs  . 

L. 

S. 

NELSON, 
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No.  22^463 


APPELLEE'S  BRIEF 

JURISDICTION 

The  Jurisdiction  of  the  United  States  District 

Court  to  entertain  appellant's  petition  for  a  writ  of 

habeas  corpus  was  conferred  by  Title  28,  U.S.C.  section 

2241.   The  jurisdiction  of  this  Court  is  conferred  by 

Title  28,  U.S.C.  section  2253,  which  makes  a  final  order 

in  a  habeas  corpus  proceeding  reviewable  by  the  Court  of 

Appeals  J  when;  as  in  this  case,  a  certificate  of  probable 

cause  has  issued. 

STATEMENT  OF  THE  CASE 

A.   Proceedings  in  the  state  courts 

Appellant  was  convicted  in  1964  of  possession  of 

marijuana:  possession  of  marijuana  for  sale  and  statutory 

1/ 
rape.    Thereafter,  the  conviction  for  statutory  rape  was 


1.    The  actual  sequence  of  these  events  is  somewhat 
confusing.   On  or  about  January  1,  1964,  appellant  committed 
the  crimes  of  statutory  rape  and  possession  of  marijuana. 
On  or  about  February  1,  1964,  appellant  committed  the  crimes 


reversed  by  the  California  Court  of  Appeal,  Second  District. 
The  remaining  counts  were  affirmed.   See  People  v.  Pendleton, 
Crim.  No.  10215  and  Crim.  No.  10^73-   (This  opinion  was  not 
certified  for  publication  pursuant  to  Rule  976  of  the 
California  Rules  of  Court.) 

Thereafter  appellant  petitioned  for  a  hearing 
in  the  Supreme  Court  of  California  which  was  denied. 
Appellant's  petition  for  a  rehearing  in  the  state  Supreme 
Court  was  also  denied. 
B.   Proceedings  in  the  federal  court 

On  September  8,  1967,  appellant  filed  an  applica- 
tion for  a  writ  of  habeas  corpus  in  the  United  States 
District  Court  for  the  Northern  District  of  California. 
On  November  22,  1967,  the  United  States  District  Court 
denied  appellant's  petition  for  a  writ  of  habeas  corpus. 
On  December  19,  1967,  appellant  filed  his  notice  of  appeal 
and  the  court  granted  appellant's  application  for  a  certi- 
ficate of  probable  cause  and  allowed  him  to  appeal  informa 
pauperis . 

STATEMENT  OF  FACTS 

Appellant  ivas  tried  and  convicted  at  two  separate 

trials,  which  were  consolidated  on  appeal.   The  Court  of 

Appeal,  Second  District  reversed  in  part  and  affirmed  in 

fn.  1  continued 

of  possession  of  marijuana  and  possession  of  marijuana 
for  sale.   Appellant  was  sentenced  for  the  February  1st 
offense  on  r4ay  15,  1964,  and  for  the  January  1st  offense 
on  June  29,  1964. 


2/ 
part. 

The  facts  are  summarized  in  the  opinion  of  the 
California  Court  of  Appeal. 

THE  FIRST  OFFENSE  -  SECOND  TRIAL  (Statutory  rape 
and  possession  of  marijuana). 

A  17-year-old  girl  complained  to  police  that  she 
and  Pendleton  had  had  sexual  intercourse  after  he  had 
given  her  narcotics  at  a  motel.   Officer  Vernon  went  to 
Pendleton's  apartment  and  arrested  him  for  statutory  rape 
and  furnishing  narcotics  to  minors.   A  female  co-occupant 
of  the  apartment  was  permitted  to  use  the  bathroom.   V/hen 
she  came  out ,  the  officers  noted  the  bathroom  window, 
\\;hich  had  been  closed,  vms  wide  open.   They  searched  under 
the  window  and  found  a  package  containing  four  marijuana 
cigarettes.   Pendleton  was  confronted  vjlth  the  four 
cigarettes  and  asked  if  they  were  his  or  the  vjom.an's. 
He  replied,  "I  will  take  the  beef,  they  are  mine."   The 
officer  said  "I  didn't  ask  you  that,  I  asked  you  whose  are 
they?"   Pendleton  again  stated  "I  will  take  the  beef,  they 
are  mine . " 

THE  SECOND  OFFENSE  -  FIRST  TRIAL  (possession  of 
marijuana  and  possession  of  marijuana  for  sale). 

V/hile  Pendleton  was  in  custody  on  the  earlier 
charges,  he  had  told  Officer  Burke  he  had  been  selling  large 


2.  The  unpublished  opinion  of  the  California  Court 
of  Apoeal  is  appended  bv  apoellee  as  Exhibit  "A".  See  28 
U.S.C.A. ,  §  2254(d). 


quantities  of  marijuana  in  the  Watts  area.   Pendleton's 
girl  friend  had  also  told  the  officer  she  had  seen 
Pendleton  with  large  quantities  of  marijuana.   Three  weeks 
later,  Officer  Burke  parked  outside  Pendleton's  apartment 
house  and  observed  Pendleton  and  co-defendant  Hampton 
drive  into  the  driveway.   The  officers  did  not  know  who 
owned  the  car  but  Hampton  was  driving.   The  officers  identi- 
fied themselves  and  asked  Pendleton,  "Do  you  have  any 
narcotics  on  you  or  in  the  car?"   Pendleton  replied  "No. 
Go  ahead  and  look."   Hampton  remained  silent.   The  officers 
searched  the  car  and  found  about  three-quarters  of  a 
pound  of  marijuana.   Both  defendants  were  then  arrested. 
SWMARY  OF  APPELLANT'S  CONTENTIONS 

1.  Appellant  was  denied  his  right  to  remain  silent 
and  his  right  to  an  attorney. 

2,  There  was  no  probable  cause  to  arrest  appellant 
without  a  warrant. 

SUMMARY  OF  APPELLEE'S  CONTENTIONS 
I.   The  standards  established  in  Escobedo  v. 
Illinois  are  not  applicable  as  appellant's  trial  occurred 
before  the  date  of  that  opinion. 

II.   There  was  probable  cause  to  arrest  appellant 
and  to  conduct  a  search  incident  to  that  arrest  (1st 
offense  -  2nd  trial). 

III.   Appellant  consented  to  the  search  (2nd 
offense  -  1st  trial). 


ARGUMENT 

I. 

THE  STANDARDS  ESTABLISHED  IN  ESCOBEDO  V. 
ILLINOIS  ARE  NOT  APPLICABLE  AS  APPELLANT'S 
TRIAL  OCCURRED  BEFORE  THE  DATE  OF  THAT 
OPINION. 

The  District  Court  stated  in  its  order  denying 

the  petition  that  petitioner  claimed  that  he  was  denied 

his  right  to  counsel  and  his  right  to  remain  silent. 

The  court  held  that  this  contention  was  without  merit 

stating  that  appellant's  trial  began  on  June  1,  196^*, 

and  therefore  the  guidelines  set  forth  in  Escobedo  v. 

Illinois,  378  U.S.  ^JQ    (196^),  and  Miranda  v.  Arizona, 

38^  U.S.  ^36  (1966)  are  not  applicable.   See  Johnson  v. 

New  Jersey ,  384  U.S.  719  (1966).   In  so  ruling,  the 

district  court  was  unquestionably  correct. 

II. 

THERE  WAS  PROBABLE  CAUSE  TO  ARREST 
APPELLANT  (1st  Offense  -  2nd  Trial). 

Appellant  was  arrested  pursuant  to  a  complaint 
of  a  minor  who  alleged  that  appellant  had  had  sexual  rela- 
tions with  her.   The  search  of  the  premises  which  disclosed 
the  four  marijuana  cigarettes  was  proper  as  incidental  to 
the  arrest.   Harris  v.  United  States,  331  U.S.  l45  (19^7); 
Ker  V.  California,  37^  U.S.  23  (1963). 


5. 


III. 

APPELLANT  CONSENTED  TO  THE  SEARCH 
(2nd  Offense  -  1st  Trial) 


Appellant  contends  there  was  no  probable  cause 
for  the  arrest  because  the  consent  to  search  the  car  was 
not  given  voluntarily.   He  argues  it  was  involuntary 
because  he  submitted  to  the  authority  of  the  officers 
"under  great  pressure."   This  contention  is  v/ithout  merit. 
The  question  of  consent  is  basically  a  question  of  fact 
to  be  determined  by  the  trial  court.   (People  v.  Shelton . 
60  Cal.2d  7^0,  7^6  (196'l);  Castaneda  v.  Superior  Court, 
59  Cal.2d  ^39,  ^^42  (I963);  People  v.  Campos,  l8i|  Cal. 
App.2d  ^89,    ^9^    (i960).)   The  trial  court  found  the  consent 
was  voluntary,  taking  into  account  the  fact  that  Pendleton 
was  not  under  arrest  (Castaneda  v.  Superior  Court,  59  Cal. 2d 
439,  4^3  (1963)),  that  the  officers  had  the  right  to  inter- 
view suspects  (People  v.  Michael,,  45  Cal. 2d  751,  75^  (1955)), 
and  that  the  officers  did  not  assert  any  right  to  search 
the  car  (People  v.  Michael,  45  Cal. 2d  751,  754  (1955)). 
No  doubt  the  defendant  was  somev;hat  nervous,  since  he  found 
himself  talking  to  the  police  vjhile  in  the  act  of  trans- 
porting a  bulk  package  of  marijuana,  but  this  is  hardly 
enough  to  sustain  a  claim  of  actual  or  implied  assertion 
of  authority  to  search  by  the  police.   California  Court 
of  Appeal  Opinion,  pages  4-5. 

The  district  court  came  to  the  same  conclusion, 
stating  in  the  order  denying  the  petition: 


■' .  .  .  petitioner  admits  that  he  consented  to  each  of 
the  two  separate  searches.   Therefore,  this  court 
need  not  even  reach  the  question  whether  the  searches 
were  illegal,  as  petitioner  has  waived  any  possible 
objection.   Cf.  Stoner  v,  California,  376  U.S.  483 
489  (1964),   Moreover,  while  petitioner  now  baldly 
argues  that  his  consent  was  not  voluntarily  given, 
he  alleges  no  supporting  facts  whatever."   United 
States  District  Court  Opinion,  page  3-   Also  see 
California  Court  of  Appeal  Opinion ^  pages  5:  6. 

CONCLUSION 
For  the  foregoing  reasons,  it  is  respectfully 

submitted  that  the  order  of  the  district  court  denying 

the  v;rit  of  habeas  corpus  should  be  affirmed. 

DATED:   April  19,  1968 

THOMAS  C.  LYNCH,  Attorney  General 
of  the  State  of  California 

ROBERT  R.  GRANUCCI 

Deputy  Attorney  General 

^NALD  H.  KEARNEYf 
Deputy  Attorney  General 

Attorneys  for  Appellee 
RHK : Ip 
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IN  THE  DISTRICT  COURT  OF  APPEAL  0?  TIE  STATS  OF  CM.IFOrvNXA 
SECOND  APPEI..LATE  DISTRICT 
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TIIE  PEOPLE  OF  THE  STATE  OF  CALXFOKmA,    )   Crim.  No.  10215 

( 
Plaintiff  and  Respondent,   )       and 

vs.  )  Crim.  No.  10A73 

R,   D.    PEflDLETON,  ) 

Defendant  and  Appellant.      ) 

i 


APPEALS  frora  judcmonts  of  the  Superior  Court  of  Los 
Angeles  County.   Sidney  W.  K^iufnirin  (#10215)  and  Robert  Clifton 
(#10473),  .Judges.   Reversed  in  part;  affirmed  in  part. 

ilertram  H.  Ross  for  Appellant.* 

Thomas  C.  Lynch,  Attorney  General,  V/illiazn  E.  Jfices, 
Assistant  Attorney  General,  S.  Clark  Moore,  Deputy  Attorney 
General,  for  Respondent. 

*         3y  appointment  of  tho  District  Court  of  Appeal. 
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Consolidatod  npper.ls  fr&.ni  txx)   tri.alo.   In  the  fiirot 
trial  (#  10215),  Pendleton  was  convicted  of  atatutoiy  rnpe 
(?ennl  Code,  5  261,  oubd.  1)  and  pocsecEion  of  ir:?rijii.iun 
(a-alth  £-.  Saf.CodQ,  5  11530).   The  xoruc   is  vjhcther  ?£p-^r: 
V-  L'o ■■•-". do,  62  Cal.2d  333,  T7aa  viol.iir.Qd. 

A  17-year-old  girl  coinplnincd  to  police  that  she 
and  Pendleton  had  had  scxunl  intercourr.a  after  ho  h.-id  .^ivca 
her  narcotics  at  a  motel.  Officer  Vernon  Trent  to  Pendleton's 
apartuent  and  arreoted  him  for  ctstutory  r.^.pe  and  fujmishiiig 
narcotico  to  minora.  A  fcnnle  co-occupnnt  of  the  apartroont 
vas  perciitted  to  uoe  the  bathrooni.  I-7hcn  che  ccme  out,  the 
officers  noted  the  bethroom  xrLnrlcxi,   -i^hich  had  been  closed, 
v;::3  X7ide  open.  They  searched  under  the  tdndow  and  iound  r. 
pnckf-^e  containing  four  raarijuc:r.a  clgarettca.   Pendleton  i?a3 
confronted  with  the  four  cigarettco  and  Jisked  if  they  '/are  his 
or  the  tv'ovMan's.  Ke  replied,  "X  tjIII  take  tho  beef,  t;;cy  are 
Hiine."  The  officer  said  "I  didn't  rok  you  that,  I  ackcd  yo-d 
:;hoGe  are  thoy?"  Pendlo'con  nr^rln   stated  "I  trill  take  the  beef, 
they  are  mine."  Since  th-j  officer's  suspicions  had  been 
;.roused  b/  the  uciT-r.n's  conc-v'ct,  ■'•c^.   ;;l»lnk  that  the  quoctiono 
t':'cre  lc3iti.n.ite  investigntor;-  f.-.jcr-v.ions  dccif>;ned  to  discover 
\:hich  person  ov/acd   the  wcrijuni-!-!  c>.;~-,retfces.  At  that  time  the 
finger  of  suspicion  pointed  to  i:i.ic  wovjsn,  not  to  Pendleton. 
Since  the  questioning  vrss  iuvesirij^-ntorj'^  questioning  at  the 
scene,  Dor' do  is  inapplicable. 

An  hour  later,  PoVkdlcton  v/as  questioned  at  the  police 
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atation.     The   record  docs  not  indicate  uhethGJC  Per.dleton  hrd 
been  formally  charged  or  booked  at   thi  ri   tiina.      Pendleton  .  3c?.in 
stated  that  the   four  marlju.raa  cif;;ircttGG   found  during  the 
search  of  the  apartment  belonged  to  him,   not   to  th.::  v7o;nan  in 
the   room.      Respondent  contends   thnt  even  if  the  sccuErtor/ 
eto^c  had  been  roachcd,    the  confccicion  r.iorely  dupllc^'Jzed   the 
earlier  confosoion  made  durinj^  tha  invonti^atory  nta.^o,    the 
error  v;as  hantilGcs,   and  autoinfitic   reversal  is  not   rcc^uirsd. 
(Peonlc  V.   J.icob^on,    63  A.C.    335,    3M ;    '£^22^1  v.    Cotter,    63 
A.C.   404,   416.)     The  Cotter  terjt   fcr  required  revcrr;al  is 
vrhether  there  is  any  reasonable   probability  that   the  ill03-.li.y- 
obtained  confeosion  contributed   to  ?:bc  conviction,      (63  .'.C. 
at  416.)      Here,   as  in  Cotter  and  Jf:"^h9,on,    the  Inter  illegal 
confession  duplicated  the  earlier  legal  confeacion,   j;nd  its 
introduction  into  evidence  vjas  cu-iijilative .      (People  v.   Bo'/den, 
237  A.C. A.   821,   825;   People  v.  Ll:£tj£i2x»    239  A.C. A,    176, 
139-190.)     The  error,    if  any,  \..  :;  '.annleco.      (Calif  .Const. , 
Art.   VI,    5  4  1/2;   Penal  Ccoc,    5   K-CKj.) 

Lurins  the  BCiie  convei-Ection  Pendleton  said  he  knevj 
the  ccaplainins  xfitnens  vrns  under  eighteen  -md  he  had  hvUd 
intercoursrj  with  her,     Thecc   ct-  ccacnts  constituted  a  con- 
fession of  ctatutory  rape^   but  th3   record  does  not  clearly 
indicate   the  length  and  circuiri^Laocos  of  the  intcrroi^ation, 
the  questions  asked,   and  other  infu>  jiation  necessary  to  decide 
T;hether  the  accusatory  ct?>jO  IvA  inL-turcd  under  the  objective 
test  of  People  v.   ntrrrrart,    62  Cal.2d  571,   579    (cert. granted] 
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"However,  oinco  thia  ccsc  -raB   tried  prior  to  [tliG  T^orn.do  end 
Stc^jvxrt]  declsion3>  the   record,  qv^'lta  iiaturaXly,  in  very  tome 
and  indefinite  tjlth  respect  to  such  aopects  of  the  crae  \jhich 
now  have  beconic  vital  in  the  application  of  theae  no:/  rulo;;." 
(People  V.  North,  233  Cal.App.2d  G84,  887.)  The  proper  pro- 
cedure io  to  revcrae  the  stntutoirj'  rape  count  in  order  that 
factors  relevant  to  the  application  of  Dorndo  end  "tc-rrvt 
may  be  ftirther  developed.   (P^^ople.  v.  Korth,  233  Cr.l.App.2d 
884,  837-838.) 

In  the  second  appeal  (#  10473),  cearch  arA   seizure 
iscues  are  presented.  Pcr.dleton  vcr.s  convicted  oi;  pouaezolow 
of  marijuana  for  oalc  (Ho'^.lth  5;  Saf.Cods,  5  11530,5)  anc 
poGceasion  of  marijviaria  (r?alth  &.   Safe -Code,  5  11530). 
IvTiile  Pendleton  v.t.s  in  cjsuody  on  the  earlier  chnr^CG,  h?.  had 
told  Officer  Burke  he  had  been  colling  large  quantities  of 
marijur.na  in  the  Watts  area.   Pendleton's  girl  friend  hr.d  also 
told  the  officer  Ehe  hcd   ssen  Pendleton  xvith  large  quantities 
of  marijuana.  Three  uoo'cg  later.  Officer  Burke  parked  outcide 
Pendleton's  aparttrent  house  ar.-I  oh.jGr'/cd  Pendleton  and  co- 
dofandant  Hirapton  drive  ir.to  tho  drivcTTay.  The  officers  did 
not  kno-.7  \7ho  o;-jned  the  car  but  J':  .i->ton  was  driving.  The 
officers  identified  thenselvei-;  an-l  aaked  Pendleton,  "Do  you 
hav'j  any  narcoticc  on  yen  or  in  Lli'->  car?"  Pendleton  replied 
"llo.  Co  ahead  and  look."  iTv:>i;vt;on  rcv.r.ined  silent.  The 
officers  searched  the  car  and  found  about  three-quarters  of 
a  pound  of  marijuana.  Both  defendants  vera  then  arrested. 


Pendleton  contends  there  was  no  probable  cj:.us»2  fior 
the  arreot  because  tha  consent  to  search  the  car  T;na  not  given 
voluntarily.  He  argues  it  v:as   involuntary  bccr.u«;e  ho  subrinittod 
to  the  authority  of  tho  officers  "under  great  preGsure."  This 
contention  is  without  merit.  The  question  of  consent  io . 
basically  a  <ivxriRtJ.on  of  fncfc  to  be  detorniined  by  the  trial 
court.   (People  V.  Sholtcn,  60  Cal.2d  7A0,  746;  C^n^rrv^fll  v. 
Superior  Court.  59  Cal.2d  439,  442;  Pcopi.e  v.  Cr'nr>on,  1G4  Cal. 
App.2d  489,  494.)  The  trial  court  found  the  conoent  vras 
voluntary,  taking  into  account  tho  fact  that  Vendleton  t:a^ 
not  under  arrest  (C.nstanc;a.a  v.  ^■.'ii2£I5j!i'2^J^y5iL»  ^5  Col. 2d  439, 
443) ,  that  the  officers  hr.d  tho  right  to  interview  auspccts 
(2qo7>1q   v.  Michnol,  45  Cal. 2d  751,  754),  mrd   that  the  officers 
did  not  assert  any  right  to  ccnrch  the  car  (rcoplo  v.  l^±2h^L» 
45  Cal. 2d  751,  754).   llo  doubt  the  dof^vidant  was  scv-n-rdhat 
nervous,  since  he  found  hitiself  talking  to  tha  police  while 
in  the  act  of  transporting  .-;  bnlk  package  of  marijucna,  but 
this  is  hardly  enough  to  sustain  a  claim  of  actual 
assertion  of  authority  to  search  by  the  police. 

Pendleton  suggests  he  flld  not  have  authority  to  givoA^^P 
the  officers  permission  to  sccTKch  a  ca;:  -v;'hich  did  not  belong 
to  hioi.   In  the  u:jnal  cayo  the  person  purporting  to  authorize 
the  search  io  a  third  person,  rot  the  defendant,  and  tha  issue 
is  one  of  the  crctent  to  ^;h;i.ch  c>.  ;r.ai;.d  person  without  actual 
authority  can  vaivr?  the  coast itu'zional  rights  of  a  defendant 
by  giving  consent  to  a  se,-i;:ch.  v£S-i'Ifl-^  ^*  £i?-Hi.'  ^^  Cal. 2d 
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or  im.plicd   \ 


861,  866-867;  People  v.  Gor^y   45  Cnl.2d  776,  733;  P.lellckl 
V.  Superior  Court,  57  Cal.2d  602,  607-608  [collecting  cases].) 
In  this  case,  however,  the  defendant  is  artacking  the  validity 
of  his  own  consent  by  asserting  his  ovm  lack  of  authority  to 
authorize  a  search  of  the  car.  The  distinction  carries  a 
difference,  because  in  tliis  case  the  defendant  personally 
consented  to  the  search,  vhile  in  the  usual  case  a  defendant 
has  not.  His  person.71  consent  voluntarily  given  is  sufficient 
authority  to  validate  the  search  insofar  as  it  relates  to  hi:n. 
Even  if  Pendleton  did  not  have  authority  to  consent  to  an 
invasion  of  the  constitutional  rights  of  his  codefendcnt  and 

the  search  uas  illegal  ar.   to  the  codefeiKlant,  an  issue  X';aich 

1 
we  need  not  decide,   the  search  was  legal  as  to  Pendleton, 

and  the  evidence  discovered  as  a  result  of  the  search  could 

be  used  against  him.   (Fcoplc  v.  Cr-^npos,  18''+  Cal.App.2d 

489,  494;  People  v.  Stlyr..  140  Cal.App.2d  791,  794-795; 

People  V.  Ransoae,  180  Cal.App.2d  140,  145-146.) 

Follcf^^rins  the  rrrests  codefendant  Harapton  dlrect-od 

the  officers  to  a  garage  "ijhere  wore  marljuaraa  tyas  kept. 

Officer  Bvirkc  testified  he   looked  in  tile  xrLndoiJ  of  the  garage 

and  sei:  raarijuanfl  on  a  table   five   /feet   from  the  wlndo'.7„      It 

is  settled  that  no  illegal  cntr'-  o?r  search  is   involved  when 


Since  the  codefondant:  did  mot  object  to  the  scarqh, 
this  in  itself  was  cvido;-^.cc   that  ho  alao  acquiesced. 
(People  V.    S^.ith,    210  C2l.App.2d  252,    256.) 
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contraband  is  pla5.nly  visible  to  anyorta  looltiiig  in  a  windo'.'. 
(People  V.  Martin,  45  CrA.Zd   755,  762;  Fcople  v.  Teri^,  61 
Cal.2d  137,  152;  Bielicki  v.  Superior  Court,  57  Cal.2d  602, 
607.) 

The  conviction  for  Btatutory  rape  is  reversed. 
The  t^TO  convictions  for  poosecnion  of  trnrljunna  and  the 
conviction  for  possession  of  marijuana  for  sale  are 
affirmed. 

r> 


V7e  concur: 
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JURISDICTION. 

This  case  is  before  the  Court  upon  petition  of 
Electromec  Design  and  Development  Co.,  Inc.,  for 
review  of  a  Decision  and  Order  of  the  National  Labor 
Relations  Board  issued  on  December  8,  1967,  in  Case 
No.  20-CA-4268.  (R.  pp.  145-154).^  In  its  answer 
the  Board  has  requested  enforcement  of  its  Order. 
(R.  pp.  158-160).  The  Board's  Decision  and  Order 
are  reported  at  168  NLRB  107. 

The  Petitioner,  as  an  aggrieved  person,  invokes 
jurisdiction  of  this  Court  to  review  the  Board's  Deci- 
sion and  Order,  and  to  deny  enforcement  of  the  Board's 
Order.  This  Court  has  jurisdiction  of  the  proceeding 
under  Section  10(f)  of  the  National  Labor  Relations 
Act  as  amended  (61  Stat.  136,  73  Stat.  519,  29  U.S.C, 
Sec.  160(f)-,  the  events  out  of  which  this  case  arose 
having  occurred  in  the  State  of  California,  within  this 
judicial  circuit. 


^  References  to  the  pleadings  reproduced  as  "Volume  I,  Tran- 
script of  Record"  are  designated  "R".  References  to  portions  of 
the  stenographic  transcript  of  the  hearing  before  the  Trial  Ex- 
aminer of  the  National  Labor  Relations  Board  reproduced  as 
"Volume  II,  Transcript  of  Record"  are  designated  "Tr." 


"^  Hereinafter  referred  to  as  the  "Act" 


3 
STATEMENT  OF  THE   CASE. 

A.     Statement  of  the  Facts. 

Electromec  Design  and  Development  Co.,  Inc.,  the 
Petitioner  in  this  case  (hereinafter  referred  to  as 
"Electromec"),  engages  in  subcontract  production 
work  for  IBM,  in  addition  to  a  number  of  other  re- 
lated activities.  This  production  work  is  accomplished 
at  the  metal  shop  at  Electromec's  Santa  Clara,  Cali- 
fornia plant. 

The  employees  discharged,  Robert  G.  Saxer,  Wilfred 
F.  Gilbert,  Dave  J.  Mooney,  and  Charles  C.  Pickelman, 
Jr.  (hereinafter  referred  to  by  their  last  names),  were 
employed  on  the  IBM  subcontract  at  the  time  of  their 
discharge  on  October  10,  1966,  as  tool  and  die  makers. 

Where  reference  to  individuals  is  made  herein  they 
will  be  referred  to  by  their  last  names,  after  initial 
full  name  identification. 

The  Independent  Craftsmen,  Tool  &  Die  Makers 
lost  a  Board  supervised  election  at  Electromec  in 
February,  1966. 

David  Russell  and  James  Bates  were  the  only  two 
men  known  to  Electromec  to  have  instituted  the  union 
election. 

Russell  voluntarily  terminated  his  employment  in 
the  summer  of  1966. 

Bates  was  one  of  the  men  who  walked  off  the  job 
on  October  8,  1966,  was  not  discharged,  and  is  still 
employed  at  Electromec. 


Shortly  before  Easter  of  1966,  Pickelman  requested 
a  meeting  with  management  regarding  an  additional 
paid  holiday.  He  got  the  meeting  and  the  men  received 
Good  Friday  as  an  additional  paid  holiday. 

In  mid  1966,  it  was  apparent  to  Electromec  that 
tool  and  die  makers  were  over  qualified  for  the  repeti- 
tive production  work  required  by  the  particular  sub- 
contract on  which  the  four  discharged  tool  and  die 
makers  were  employed. 

Management  made  the  decision  at  that  time  that 
since  the  tool  and  die  makers  had  done  a  good  job  at 
Electromec  they  would  not  be  terminated.  However, 
no  more  tool  and  die  makers  would  be  hired  as  normal 
attrition  occurred  (such  as  the  voluntary  termination 
of  Russell,  a  tool  and  die  maker) . 

On  September  21, 1966,  a  meeting  with  management 
occurred  at  the  request  of  the  employees  of  the  metal 
shop.  At  that  meeting  five  points  were  raised:  (1)  a  2 
week  paid  vacation  after  1  year  of  employment,  (2) 
improved  hospitalization,  (3)  sick  leave,  (4)  modifica- 
tion of  the  rule  requiring  employees  to  work  the  day 
before  and  after  a  holiday  to  be  eligible  for  holiday 
pay,  (5)  overtime  pay  for  Saturday  work. 

Management  responded  to  the  five  issues  as  follows : 
(1)  a  2  week  paid  vacation  would  be  granted  after 
three  years  of  employment,  (2)  Electromec  was  then 
engaged  in  improving  hospitalization  benefits,  (3) 
Electromec  did  not  have  the  large  cost  plus  contracts 
of  some  major  companies  and  simply  could  not  afford 
sick  leave,   (4)   Electromec's  obligations  to  IBM  re- 


quired  enforcement  of  the  work  before  and  after  a 
holiday  rule  to  avoid  absenteeism,  but  a  doctor's  cer- 
tificate for  an  absence  would  permit  an  employee  to 
draw  holiday  pay,  (5)  the  men  were  then  drawing 
overtime  pay  for  Friday;  IBM  required  that  the  first 
day  of  the  work  week  be  Saturday. 

Following  the  September  21st  meeting  there  was 
no  unrest  among  the  employees  that  was  apparent  to 
management. 

On  Saturday  morning,  October  8,  1966,  Saxer  re- 
quested a  raise  in  pay  from  Carl  Porchein,  the  shop 
manager.  The  raise  was  refused.  He  then  told  Por- 
schein  he  was  terminating  effective  the  following 
Friday. 

At  different  times  during  the  morning  of  October 
8th,  Saxer,  Gilbert,  Mooney  and  Pickelman  asked  for 
and  received  permission  to  take  the  afternoon  off. 

Electromec's  policy  was  to  permit  a  limited  number 
of  men  to  take  off  Saturday  afternoon,  recognizing 
that  the  men  had  been  working  long  hours  for  some 
period  of  time,  so  long  as  the  basic  production  schedule 
was  not  effected.  Shortly  before  the  normal  lunch  break 
time  on  October  8th,  ten  of  the  employees  in  the  metal 
shop  lined  up  at  the  time  clock  to  punch  out.  When 
Carl  Porschein  asked  what  was  going  on  the  only  re- 
sponse from  one  man  was  to  the  effect  that  he  couldn't 
talk  to  him. 

The  ten  men  left  the  job.  The  IBM  representative 
on  the  job  contacted  Fred  A.  Vasta,  Vice  President 
of  Electromec.  On  Sunday,  October  9th,  telephone  con- 


tact  with  five  of  the  men  who  had  walked  off  the  job 
was  made.  Each  of  them  gave  a  different  reason  for 
leaving. 

On  Monday  morning,  October  10,  1966,  three  of  the 
four  tool  and  die  makers  who  were  discharged  were 
called  into  a  meeting  with  Electromec's  President, 
Joseph  P.  Padgett,  Jr.  Mooney  did  not  report  for  work 
at  the  regular  time  on  that  morning. 

Just  prior  to  the  meeting,  Padgett  learned  that 
Saxer  had  voluntarily  terminated  his  employment  ef- 
fective the  following  Friday. 

Padgett  informed  Saxer  that  his  resignation  was 
accepted,  effective  immediately,  and  that  he  would  be 
paid  through  noon  that  day. 

Padgett  then  asked  Gilbert  his  reason  for  leaving 
the  job  on  Saturday.  Gilbert  replied  that  his  wife  had 
high  blood  pressure  and  he  felt  that  he  should  go  home 
to  check  on  her. 

Padgett  next  asked  Pickelman  his  reason  for  leaving 
and  was  informed  that  he  was  just  tired  and  wanted 
the  day  off. 

Padgett  then  informed  the  men  that  he  was  offering 
them  an  opportunity  to  express  an  honest  opinion  and 
reason  for  leaving,  they  had  not  done  so  and  he  was 
then  terminating  them. 

The  four  men  who  had  requested  and  received  per- 
mission to  take  the  afternoon  off,  Saxer,  Gilbert, 
Mooney  and  Pickelman,  were  discharged  on  Monday, 
October  10,  1966. 


At  no  time  before,  during,  or  after  the  walkout  was 
Electromec  given  a  reason  for  the  men  leaving  the  job. 

The  termination  notices  for  the  four  men  stated 
that  their  services  as  tool  and  die  makers  were  no 
longer  required. 

The  Board  filed  its  charge  on  October  10,  1966. 

After  the  case  was  at  issue,  on  March  17,  1967, 
Electromec's  counsel  filed  application  to  take  the  depo- 
sitions of  Saxer,  Gilbert,  Mooney  and  Pickelman.  On 
March  27,  1967,  the  Division  of  Trial  Examiners  of 
the  Board  denied  the  application.  The  application  was 
made  in  exact  compliance  with  Section  102.34  of  the 
Rules  and  Regulations  of  the  Board  as  revised  on 
January  1,  1965. 

On  April  4,  1967,  when  the  case  was  called  for  hear- 
ing counsel  for  Electromec  renewed  the  application  to 
take  depositions.  This  application  was  denied. 

The  case  proceeded  to  hearing,  was  argued  in  writ- 
ing by  both  sides,  and  submitted  for  decision. 

On  July  24,  1967,  the  Trial  Examiner  found  that 
Electromec  had  not  violated  Section  8(a)(1)  of  the 
Act  by  discharging  Saxer,  Gilbert,  Mooney  or  Pickel- 
man and  recommended  that  the  complaint  be  dismissed 
in  its  entirety. 

On  December  8,  1967,  the  Board  adopted  the  Trial 
Examiner's  subsidiary  findings  but  reversed  the  basic 
conclusion  of  law  of  the  Trial  Examiner  and  held  that 
the  discharges  violated  Section  8(a)(1)   of  the  Act. 

This  petition  for  review  of  Decision  and  Order 
followed. 


8 
B.     Questions  Presented. 

1.  May  the  Division  of  Trial  Examiners  deny  an 
employer  the  right  to  take  the  depositions  of  com- 
plaining employees  when  counsel  has  proceeded  in  pre- 
cise compliance  with  the  Board's  own  rules  regarding 
depositions,  to  wit:  Section  102.34  of  the  Rules  and 
Regulations  of  the  Board  as  revised  on  January  1, 
1965? 

2.  Is  an  employer  required  to  guess  at  the  purpose 
of  a  concerted  activity  or  do  the  employees  have  a  duty 
to  bring  home  to  the  employer  the  purpose  of  the 
walkout? 

3.  Assuming  the  walkout  was  a  concerted  activity, 
can  the  four  discharged  employees  be  treated  legally 
as  having  participated  in  that  activity  when  they  had 
previously  requested  and  been  given  permission  to 
leave  at  the  time  that  the  walkout  occurred. 

4.  Do  employees  have  the  right  to  walk  out  and 
return  at  their  whim  so  as  to  interfere  with  the  ef- 
ficient operation  of  the  employer's  business  during 
working  hours? 

5.  Is  an  employer  required  to  accept  the  precise 
terms  of  an  employee's  notice  of  termination,  or  may 
the  employer  act  on  the  voluntary  termination  by 
effecting  it  at  an  earlier  date? 

6.  In  determining  the  issue  of  the  employer's  state 
of  mind  as  to  an  allegedly  discriminatory  discharge 
should  the  Board  consider  the  uncontradicted  evidence 
of  the  good  labor  relations  at  the  employer's  place  of 


business,  and  the  employer's  refusal  to  retaliate 
against  one  of  the  men  participating  in  the  walkout 
who  had  pre\'iously  instituted  a  union  election? 

7.  Under  all  the  facts  and  circumstances  of  this 
case  has  the  employer  violated  Section  8(a)  (1)  of  the 
Act  in  discharging  Saxer,  Gilbert,  Mooney  and  Pickel- 
man? 


SPECIFICATION  OF  ERRORS. 

1.  The  Division  of  Trial  Examiners  erred  initially 
in  denying  discovery  to  Petitioner  under  Section 
102.34  of  the  Rules  and  Regulations  of  the  Board. 
The  Trial  Examiner  erred  in  refusing  Petitioner's 
application,  at  the  commencement  of  trial,  for  dis- 
covery. The  Board  erred  in  finding  no  prejudicial  error 
in  the  Division  of  Trial  Examiners'  and  the  Trial  Ex- 
aminer's rulings  denying  Petitioner  the  right  to  take 
depositions. 

2.  The  Board  erred  in  finding  that  the  Petitioner 
knew  or  should  have  known  that  this  was  a  protected 
concerted  activity. 

3.  The  Board  erred  in  describing  a  walkout,  oc- 
curring without  notice,  and  without  a  stated  purpose 
before,  during,  or  after  the  occurrence  as  a  "strike." 
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4.  The  Board  erred  in  finding  that  the  four  dis- 
charged employees  were  entitled  to  the  protection  of 
the  Act  when  they  removed  themselves  as  legal  par- 
ticipants in  the  walkout  by  requesting  and  receiving 
permission  to  leave. 

5.  The  Board  erred  in  finding  that  Saxer's  volun- 
tary termination,  accelerated  by  the  employer,  con- 
stituted a  discriminatory  discharge. 

6.  The  Board  erred  in  failing  to  consider  the  good 
labor  relations  of  Petitioner  and  its  lack  of  retaliation 
against  Bates  (who  had  been  instrumental  in  an  ear- 
lier union  election)  as  evidence  bearing  on  the  em- 
ployer's motive. 

7.  The  findings  of  the  Board  with  respect  to  ques- 
tions of  fact  are  not  supported  by  substantial  evidence 
on  the  record,  considered  as  a  whole. 

8.  The  Board  erred  in  reversing  the  decision  of 
the  Trial  Examiner  by  finding  that  the  walkout  was 
a  protected  concerted  activity. 

9.  The  Board  erred  in  finding  that  Petitioner  had 
violated  Section  8(a)(1)  of  the  Act. 


I 
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ARGUMENT. 

I. 

INTRODUCTION. 

Petitioner  has  stated  the  facts  essentially  in  chrono- 
logical order  as  they  occurred. 

This  argument  is  addressed  to  the  questions  pre- 
sented and  the  errors  committed  essentially  in  the 
order  of  reference  under  "Questions  Presented"  and 
"Specification  of  Errors."  No  relative  order  of  im- 
portance is  intended,  since  a  number  of  the  issues  and 
errors  are  inextricably  intertwined.  However,  Peti- 
tioner considers  the  constitutional  issue  of  denial  of 
procedural  due  process  of  law  to  be  of  the  utmost  im- 
portance in  this  case. 

The  Trial  Examiner  found  that  there  was  no  pro- 
tected concerted  activity  because  there  was  no  pro- 
tected purpose  for  the  walkout.  The  Board  rather 
summarily  reversed  the  Trial  Examiner  on  this  point, 
hypothesizing  its  own  reasons  for  the  walkout.  Ob- 
viously, this  is  a  key  issue  in  the  case  and  will  be  dis- 
cussed immediately  after  the  due  process  issue. 

Additionally,  Petitioner  believes  that  the  uncontra- 
dicted evidence  compels  a  holding  that  it  has  not 
violated  Section  8(a)  (1)  of  the  Act  on  a  number  of 
other  grounds  which  the  Board  did  not  see  fit  to  pass 
upon  in  its  Order  and  Decision. 

The  topical  headings  under  the  argument  section  of 
this  brief  are  phrased  differently  but  relate  essentially 
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to  the  same  points  as  "Questions  Presented"  and 
"Specification  of  Errors,"  although  not  necessarily  in 
the  precise  order  of  the  questions  and  errors  previously- 
enumerated. 

The  Board  has  misstated  the  evidence  directly  or 
by  implication  in  certain  instances.  Those  instances 
will  be  referred  to  herein  as  the  argument  requires. 

Petitioner  submitted  a  fifty-two  page  brief  in  op- 
position to  the  General  Counsel's  brief  in  support  of 
exceptions.  The  length  of  Petitioner's  brief  to  the  Board 
was  necessitated  by  the  specification  of  twenty-three 
exceptions  to  the  Trial  Examiner's  decision  and  a 
continuing  distortion  and  misstatement  of  the  facts 
by  the  General  Counsel  in  that  brief  in  support  of 
exceptions. 

Electromec  is  a  company  that  has  never  before  been 
involved  in  an  unfair  labor  practice  charge.  Counsel 
for  this  company  does  not  practice  extensively  in  this 
field.  Accordingly,  the  expectations  of  Petitioner  and 
counsel  may  be  somewhat  naive.  However,  it  does  not 
seem  unreasonable  to  Petitioner  to  expect  at  least  some 
consideration  of  its  legal  position  by  the  Board. 

Having  submitted  a  fifty-two  page  brief,  it  is  some- 
what disillusioning  to  find  not  one  single  reference 
in  the  Decision  and  Order  to  a  case  cited  by  Petitioner 
in  its  brief.  A  bare  reference  to  the  points  raised  by 
Petitioner  would  be  some  evidence  that  its  position 
was  at  least  considered  by  the  Board.  The  Decision 
and  Order  is  essentially  bereft  of  such  reference. 
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II. 

THE  DIVISION  OF  TRIAL  EXAMINERS'  REFUSAL  TO 
PERMIT  THE  TAKING  OF  DEPOSITIONS  AND  THE 
REFUSAL  OF  THE  TRIAL  EXAMINER  TO  PERMIT 
THE  TAKING  OF  DEPOSITIONS  CONSTITUTED  A 
DENIAL  OF  DUE  PROCESS  OF  LAW  TO  PETITIONER. 

Petitioner's  application  to  take  depositions  (R.  pp. 
13-14)  and  the  Division  of  Trial  Examiner's  denial 
of  that  application  (R.  p.  16)  constitute  the  basic  facts 
here.  Petitioner  renewed  the  application  when  the  case 
was  called  for  hearing  and  the  Trial  Examiner  denied 
this  application  (Tr.  p.  7,  lines  10-20).  Petitioner 
raised  the  constitutional  issue  in  its  written  argument 
to  the  Trial  Examiner.  Since  the  Trial  Examiner 
found  that  Petitioner  had  not  violated  the  Act,  the 
ruling  regarding  the  application  to  take  depositions 
was  at  that  point  academic.  Petitioner's  brief  to  the 
Board  stated  (R.  p.  126)  that  the  constitutional  issue 
was  not  waived  and  included  as  Appendix  IV  a  ver- 
batim extract  from  its  written  argument  to  the  Trial 
Examiner  on  this  issue. 

As  with  practically  every  other  point  raised  by  the 
Petitioner,  the  Board  did  not  see  fit,  in  its  Decision 
and  Order,  to  even  make  reference  to  this  most  im- 
portant issue. 

In  the  interest  of  brevity,  and  since  Petitioner's 
argument  to  the  Trial  Examiner  on  this  point  is  part 
of  this  record  (R.  pp.  143-144),  Petitioner  simply 
refers  here  to  that  part  of  the  record. 
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Additionally,  Petitioner  cites  N.L.R.B.  v.  Globe 
Wireless  Ltd.,  193  F.  2d  748  (1951)  at  page  751, 
where  the  Court  stated: 

"There  is  no  provision  in  the  Act  authorizing 
the  use  of  the  discovery  procedure." 

The  purpose  in  citing  this  decision  is  because  of 
its  specifically  stated  reason  for  denying  discovery. 

As  of  the  date  of  Petitioner's  application  to  take 
depositions  the  Board's  own  rules  did  include  provi- 
sions for  taking  depositions  and  these  provisions  were 
followed  precisely. 

There  is  no  good  purpose  to  be  served  here  (as  was 
stated  to  the  Trial  Examiner)  in  belaboring  this  Court 
with  countless  authorities  on  the  procedural  due  proc- 
ess issue.  The  issue  is  framed  factually  and  legally  as 
sharply  in  this  case  as  it  will  ever  be. 

However,  it  is  appropriate  to  examine  the  practical 
effect  if  depositions  had  been  permitted  in  this  case. 

The  key  factual  issue  was  what  motivated  the  em- 
ployees in  walking  off  the  job.  If  the  depositions  had 
been  permitted,  Electromec  would  then  have  had  an 
opportunity  to  adduce  the  evidence  which  would  have 
conclusively  demonstrated  that  the  men  knew  that 
Saxer  had  already  voluntarily  terminated  and  (as  the 
Trial  Examiner  postulated  (R,  p.  29,  lines  25-28)) 
it  was  then  too  late  to  support  a  wage  demand.  Elec- 
tromec would  have  adduced  the  specific  evidence  that 
the  men  considered  the  issues  raised  at  the  September 
21st  meeting  a  closed  issue,  except  for  the  increased 
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hospitalization  benefits  which  were  forthcoming.  Elec- 
tromec  would  have  adduced  the  evidence  that  Saxer 
did  not  do  all  of  the  things  he  claimed,  and  which  the 
Trial  Examiner  obviously  did  not  credit  (R.  p.  28, 
Knes  46-50).  Electromec  would  have  adduced  the  evi- 
dence that  the  other  men  in  the  shop  did  not  know 
that  their  four  "leaders"  had  already  protected  them- 
selves by  obtaining  permission  to  leave  early.  Elec- 
tromec would  have  adduced  the  evidence  that,  in  all 
probability,  the  walkout  was  motivated  purely  and 
simply  by  a  desire  to  retaliate  against  Porschein,  in- 
spired by  an  admitted  malcontent.  The  Trial  Examiner, 
in  the  absence  of  evidence  which  Electromec  was  ef- 
fectively precluded  from  discovering,  is  again  forced 
to  hypothesize  but  it  seems  rather  clear  that  this  is 
the  conclusion  he  reached  as  the  trier  of  fact  (R.  p.  30, 
lines  2-11). 

In  addition  to  the  absolutely  basic  constitutional 
issue  here,  it  is  clear  that  the  refusal  to  permit  dis- 
covery had  very  practical  consequences.  Given  the  op- 
portunity to  gather  the  evidence  and  present  it, 
Electromec  would  have  received  the  Trial  Examiner's 
decision  in  most  emphatic  terms.  It  seems  unlikely  that 
the  General  Counsel  would  have  excepted  to  his  deci- 
sion, and  this  case  would  not  be  before  this  Court  now, 
adding  its  weight  to  an  ever  growing  volume  of  peti- 
tions to  review  and  enforce  decisions  and  orders  of 
the  Board. 
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III 


THE  BOARD  DISREGARDED  THE  EVIDENCE  AND  THE 
FINDINGS  OF  THE  TRIAL  EXAMINER  IN  FINDING 
A  PROTECTED  PURPOSE  FOR  THE  WALKOUT. 

The  Trial  Examiner,  having  heard  the  witnesses, 
specifically  stated  that  even  if  Saxer's  testimony  (con- 
cerning getting  "the  guys  in  kind  of  an  uproar")  was 
true  "management  was  unaware  of  any  turmoil"  after 
September  21  and  before  October  8,  1966  (R.  p.  22, 
line  60).  This  inescapable  conclusion  was  based  in  part 
on  Porschein's  testimony   (Tr.  p.  150,  lines  16-19) : 

Q.  After  the  meeting  in  September  with  Mr. 
Padgett  and  up  until  the  morning  of  October  8th, 
were  you  aware  of  any  labor  strike  turmoil  prob- 
lems, anything  of  that  nature? 

A.     No. 

Additionally,  the  Trial  Examiner  pointed  out  that 
"No  one  other  than  Saxer  testified  that  he  had  talked 
to  management  about  a  wage  increase  in  this  period 
of  time"  (R.  p.  22,  lines  60-62). 

Porschein  was  with  the  men  on  a  continuing  basis, 
and  naturally  the  Trial  Examiner  would  consider  and 
refer  to  his  testimony  as  being  perhaps  the  most  pro- 
bative on  the  question  of  whether  there  was  any  tur- 
moil in  the  shop  between  September  21  and  October  8, 
1966. 

On  the  other  hand  the  knowledge  and  motivation 
of  Padgett,  the  President  of  this  corporate  Petitioner, 
is,  of  course,  most  relevant.  Padgett's  testimony  on 
this  point  was  as  follows  (Tr.  p.  96,  lines  3-11) : 
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Q.  (Mr.  Hofvendahl)  Between  this  date  or 
these  dates  of  these  meetings,  Mr.  Padgett,  and 
October  8,  1966,  were  you  aware  personally  of 
any  labor  difficulties,  problems  or  strikes  in  the 
metal  shop? 

A.  No,  I  wasn't.  I  had  the  feeling  myself  that 
these  men  were  waiting  for  me  to  get  back  with 
them.  I  told  them  I  would,  as  soon  as  I  had  definite 
information  on  our  insurance  coverage,  and  costs, 
I  would  call  them  in  and  discuss  it  again. 

It  is  almost  inconceivable  to  Petitioner  that  the 
Board,  acting  as  an  appellate  tribunal,  can  state  in 
the  face  of  this  unequivocal  evidence  that  "a  prepon- 
derance of  the  evidence  establishes  that  the  walkout 
was  a  manifestation  of  the  general  dissatisfaction 
among  machine  shop  personnel  as  to  the  failure  of 
management  to  accede  to  their  demands."  (R.  p.  145, 
lines  15-17). 

Porschein  testified  (under  cross-examination)  that 
he  had  absolutely  no  idea  why  the  men  walked  off  the 
job,  but  in  retrospect  he  concluded  that  it  was  probably 
because  they  were  mad  at  him  for  not  giving  Saxer 
a  raise  (Tr.  p.  170,  lines  23-25;  p.  171,  lines  1-25) : 

Q.  You  have  testified  that  you  had  no  idea 
why  the  employees  left  work  on  Saturday,  Oc- 
tober 8th? 

A.     At  the  time  they  left,  no,  sir. 

Q.  When  did  you  get  an  indication?  When 
did  you  think  you  knew  why  they  left? 

A.  Well,  after  everything  happened,  after 
Monday,  I  certainly  had  to  look  back  and  tiy  and 
figure  out  what  had  happened,  and  in  the  ensuing 
weeks  I  talked  to  other  people. 
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Q.     What  was  your  conclusion? 

A.  The  only  thing  I  could  conclude,  the  only 
contact  I  had  with  a  man  was  Bob  Saxer  that 
morning  as  far  as  one  of  my  employees  or  anyone 
having  any  reason. 

Q.  What  was  your  conclusion  why  they  walked 
off? 

A.  That  they  were  mad  at  me  because  I  was 
late  in  letting  Bob  go. 

TRIAL  EXAMINER:  Late  in  letting  him 
go?  I  don't  quite  understand. 

THE  WITNESS:  He  had  requested  a  raise 
and  I  had  told  him  no,  not  in  the  immediate  fu- 
ture, and  he  said  he  was  going  to  quit,  and  I  didn't 
make  him  stay,  by  any  means. 

Q.  (By  Mr.  Friedman)  So  you  feel  that  they 
were  walking  off  because  Bob  Saxer  didn't  get 
his  raise? 

A.  I  don't  know,  but  that  is  the  only  thing 
I  could  assume  could  be  the  reason.  I  had  no  other 
contact,  personnel  contact  with  any  of  the  people, 
during  that  day. 

Q.  Would  you  read  this  sentence  from  your 
affidavit? 

A.  "I  feel  they  were  walking  off  because  I 
did  not  give  Saxer  a  raise  he  asked  for." 

As  the  Trial  Examiner  pointed  out  (R.  p.  30,  lines 
4-11) ,  concerted  activity  which  is  motivated  by  a  desire 
to  retaliate  against  a  supervisor  or  embarrass  an  em- 
ployer is  not  the  type  of  activity  which  deserves  the 
protection  of  the  Act. 

The  Board's  Decision  and  Order  states  that  "On 
October  8,  when  the  futility  of  their  efforts  was  again 
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demonstrated  by  the  denial  of  a  wage  increase  to  their 
spokesman  Saxer,  they  elected  to  walk  out."  (R.  p. 
149,  lines  24-26).  As  the  Board's  own  Decision  and 
Order  demonstrates  (R.  p.  146),  increased  wages 
formed  no  part  of  the  five  points  presented  to  manage- 
ment at  the  September  21st  meeting.  Yet,  by  implica- 
tion, the  Board  infers  that  the  October  8th  refusal  to 
raise  Saxer's  wages  is  directly  related  to  the  Septem- 
ber 21st  meeting.  The  Board  finds  significance  in  the 
fact  that  the  "walkout  occurred  on  a  Saturday,  Re- 
spondent's failure  to  provide  overtime  pay  for  Satur- 
day work  had  been  one  of  the  major  complaints  pressed, 
without  success,  by  the  employees"  (R.  p.  149,  lines 
27-29).  The  clear  implication  here  is  that  these  em- 
ployees were  being  forced  to  work  a  six  day  week  with- 
out overtime. 

Padgett  testified  directly  and  unequivocally  that 
IBM,  for  who  the  work  was  performed,  required  that 
Saturday  be  the  first  day  of  the  work  week  (Tr.  p. 
94,  lines  23-25 ;  p.  95,  lines  1-12) : 

Q.  Was  there  a  discussion  about  time  and  a 
half  on  Saturday? 

A.  Yes,  we  discussed  time  and  a  half  on  Satur- 
day and  I  outlined  to  them  that  our  work  week  had 
to  conform  to  our  client's  work  week  and  that  their 
work  week  was  their  Saturday  to  Friday  and 
the  client  was  IBM  and  they  felt  that  they  had 
more  flexibility  in  the  work  week  of  this  nature, 
and  whether  they  offered  us  any  explanation  or 
not  of  why  they  had  this,  we  said  we  would  abide 
by  that  work  week. 


20 

Q.  Did  you  also  point  out  that  the  men  were 
getting  time  and  a  half  for  Friday? 

A.  Yes,  time  and  a  half,  anything  in  excess 
of  eight  hours  in  any  one  day,  also  time  and  a 
half  for  Friday,  also  anything  over  40  hours.  I 
think  at  that  time  I  elaborated  to  the  point  that 
if  a  holiday  fell  within  the  work  week  it  was  not 
a  40-hour  week,  a  40-hour  work  week,  but  a  32- 
hour  work  week. 

It  is  assumed  that  not  even  the  Board  requires  Elec- 
tromee  to  pay  their  employees  time  and  a  half  after 
four  days.  Certainly  it  is  less  than  fair  to  this  Peti- 
tioner to  disregard  the  evidence  and  distort  the  record 
in  this  manner. 

It  seems  to  Petitioner  that  perhaps  the  most  succinct 
and  basic  explanation  of  what  occurred  here  is  pro- 
vided by  the  Trial  Examiner's  quotation  of  a  portion 
of  Porschein's  testimony  (R.  p.  27,  lines  23-24)  to  wit: 
''Well,  Dave,  we  can't  have  everyone  going  home  at 
noon  every  time  somebody  quits." 

The  Trial  Examiner  cited  N.L.R.B.  v.  Ford  Radio  & 
Mica  Corporation,  258  F.  2d  457  (1958)  at  page  465 
(R.  p.  29,  lines  45-49)  as  follows: 

"However,  where  the  employer  from  the  facts 
in  its  possession  could  reasonably  infer  that  the 
employees  in  question  are  engaging  in  unprotected 
activity,  justice  and  equity  require  that  the  em- 
ployees, if  they  chose  (sic)  to  remain  silent,  bear 
the  risk  of  being  discharged." 

Certainly,  justice  and  equity  compels  a  decision  in 
this  case  that  Electromec  has  not  violated  Section 
8(a)(1)  of  the  Act. 
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Included  in  the  rather  limited  number  of  author- 
ities cited  in  the  Decision  and  Order  is  Indiana  Gear 
Works  V.  N.L.R.B.,  371  F.  2d  273  (1967)  wherein 
the  Court  reversed  the  Board's  finding  that  the  em- 
ployer had  been  guilty  of  a  discriminatory  discharge. 
The  Court,  at  page  275,  quotes  the  language  of  a  Su- 
preme Court  decision  which  is  particularly  relevant 
to  the  course  of  this  proceeding  as  follows: 

"In  a  case  like  this  where  the  Board  has  brushed 
aside  the  findings  of  the  Trial  Examiner,  it  is 
well  to  again  consider  the  teachings  of  the  land- 
mark case  of  Universal  Camera  Corp.  v.  N.L.R.B., 
340  U.S.  474,  71  S.  Ct.  456,  95  L.  Ed.  456.  The 
decision  in  that  case  has  been  quoted  often  in  cases 
where  the  facts  are  somewhat  similar  to  those 
in  the  case  at  bar. 

In  Universal  Camera,  the  Supreme  Court  stated 
that  the  findings  of  the  Labor  Board  must  be 
supported  by  substantial  evidence  on  the  record 
considered  as  a  whole;  that  the  findings  of  the 
Trial  Examiner  are  a  part  of  that  record;  and 
that  evidence  supporting  a  conclusion  may  be  less 
substantial  when  an  experienced  Examiner, 
reaches  a  conclusion  contrary  to  that  reached  by 
the  Board,  and  that  this  is  particularly  true  when 
the  credibility  of  witnesses  is  involved." 

It  is  submitted  that  the  Trial  Examiner's  finding 
that  the  walkout  was  not  a  protected  concerted  activity 
is  supported  by  substantial  evidence  on  the  record, 
considered  as  a  whole,  and  the  Board's  reversal  of  this 
finding  is  not  so  supported. 
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IV. 


SAXER,  GILBERT,  MOONEY  AND  PICKELMAN  RE- 
MOVED THEMSELVES  FROM  THE  PROTECTION 
OF  THE  ACT  BY  REQUESTING  AND  RECEIVING 
PERMISSION  TO  LEAVE  AT  NOON  ON  OCTOBER 
8,  1966. 

At  various  times  during  the  morning  of  Saturday, 
October  8,  1966,  the  four  discharged  employees  re- 
quested and  received  permission  to  take  the  afternoon 
off.  As  the  Trial  Examiner  pointed  out  in  his  Decision 
(R.  p.  24,  lines  10-18),  Petitioner's  policy  in  this  con- 
nection was  reasonable. 

The  evidence  is  uncontradicted  that  the  four  men 
received  permission  to  leave  early.  The  evidence  is 
equally  uncontradicted  that  they  were  part  of  the 
group  who  punched  out  at  the  same  time. 

It  is  Petitioner's  position  that  the  permission  granted 
did  have  a  legal  effect  as  far  as  these  particular  in- 
dividuals were  concerned.  Briefly  stated,  how  could 
these  four  men  be  engaged  in  concerted  activity  against 
Electromec  by  doing  the  very  same  thing  they  had 
permission  to  do? 

Petitioner  can  understand  the  Trial  Examiner's 
comments  in  this  connection,  and  clearly  is  not  urging 
a  mere  quibble  on  this  Court. 

On  the  morning  that  the  men  were  discharged,  when 
two  of  them  repeated  their  ostensible  reasons  for  tak- 
ing the  afternoon  off,  Padgett  told  them  clearly,  "I  am 
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offering  you  men  the  opportunity  to  express  an  honest 
opinion  and  reason  for  leaving.  These  reasons  do  not 
hold  water  as  far  as  I  am  concerned.  It  is  my  decision 
to  terminate  you  immediately."  (Tr.  p.  102,  lines 
16-19).  This  evidence  is  clear  and  uncontradicted,  and 
neither  the  employees  nor  employer  were  then  being 
advised  by  counsel. 

The  distinction  should  be  clearly  drawn  between 
Padgett's  factual  response  to  the  walkout,  and  coun- 
sel's analysis  of  the  legal  effect  of  the  permission  to 
leave. 

It  was  very  clear  to  Padgett  that  these  four  men 
had  participated  in  a  disruption  of  the  production 
schedule  in  the  metal  shop.  It  was  equally  clear  that 
they  had  not  given  management  their  true  reasons 
(whatever  they  were)  before,  during,  or  at  any  time 
after  the  walkout,  including  this  one  last  opportunity. 

Certainly  Electromec  is  not  required  to  continue  the 
employment  of  men  who  are  dishonest  with  the  com- 
pany and  dishonest  with  their  fellow  employees.  Since 
these  four  men  were  also  tool  and  die  makers,  overpaid 
for  the  work  they  were  doing,  continued  on  the  payroll 
by  Padgett's  decision  in  recognizing  the  good  job  they 
had  previously  done,  this  was  stated  as  the  reason  for 
their  termination.  This  stated  reason  for  termination 
was  fairer  to  them  than  they  deserved,  and  was  def- 
initely a  factor  in  the  decision  to  discharge  them. 

The  Board's  Decision  and  Order  (R.  p.  151,  footnote 
6)  refers  to  the  fact  that  Petitioner  no  longer  required 
the  higher  skills  of  tool  and  die  makers.  The  footnote 
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would  have  been  replaced  only  as  normal  attrition 
occurred.  The  facts  were  presented  by  Electromec  at 
the  hearing  and  not  as  the  Board  implies  in  its  De- 
cision and  Order. 

The  argument  under  this  topical  heading  is  a 
rather  graphic  illustration  of  the  observation  pre- 
viously made  that  many  of  these  points  are  inextricably 
intertwind. 

The  Trial  Examiner  did  not  agree  with  Electro- 
mec's  position  on  this  point  of  these  four  men  being 
severed  from  the  concerted  activity,  but  at  least  he 
stated  his  reasons  for  disagreement.  The  Board  simply 
attached  "no  significance"  to  his  finding  in  that  re- 
gard (R.  p.  147,  p.  147,  footnote  2). 

As  far  as  Petitioner  has  been  able  to  determine 
this  is  a  case  of  first  impression  on  this  point. 

For  the  convenience  of  this  Court,  Petitioner  will 
repeat  a  portion  of  its  brief  to  the  Board,  in  a  some- 
what shortened  form,  dealing  with  this  issue. 

As  to  Saxer,  Gilbert,  Mooney  and  Pickelman,  it  is 
most  emphatically  urged  that  these  particular  men 
cannot  have  it  both  ways.  If  they  requested  permission 
to  take  off,  respectively,  because  "I  felt  like  going 
home"  (Saxer,  Tr.  p.  23,  lines  18-20),  "to  check  on  my 
wife"  (Gilbert,  Tr.  p.  67,  line  10),  to  "go  home  after 
five  hours  of  work"  (Mooney,  Tr.  p.  54,  line  4),  "I 
just  asked  him  if  it  would  be  all  right"  (Pickelman, 
Tr.  p.  43,  lines  9-10),  they  certainly  were  not  taking 
part  in  concerted  action. 
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By  receiving  permission  they  effectively  separated 
themselves  from  the  other  men  in  the  metal  shop.  If 
there  was  legally  concerted  action  here,  it  was  not 
participated  in  by  these  men  who  had  management's 
permission  to  leave. 

The  balance  of  the  men  in  the  metal  shop  were  not 
terminated  and  these  were  the  only  men,  on  the  basis 
of  this  record,  who  could  contend  that  they  were  par- 
ticipating in  concerted  action. 

With  reference  to  the  Trial  Examiner's  statement 
(R.  p.  27,  lines  46-55;  p,  28,  lines  1-4),  obviously  each 
of  these  four  men  affirmatively  requested  permission 
to  leave.  Therefore,  Electromec  certainly  practiced  no 
deception  on  these  men  and  clearly  did  not  lead  them 
to  leave  early.  These  were  their  own  acts.  Purely  as 
a  factual  hypothesis,  Electromec  disagrees  with  the 
Trial  Examiner's  analysis. 

On  the  basis  of  their  own  testimony,  they  did  agree 
with  the  other  men  to  walk  out.  However,  these  four 
did  something  the  others  did  not  do.  They  asked  and 
received  permission  from  management  to  leave  early. 
As  the  Trial  Examiner  stated  in  the  Decision  (R.  p. 
24,  lines  14-18),  "It  is  also  apparent  that  the  Respond- 
ent probably  would  not  have  found  fault  if  only  three 
of  the  employees  had  gone  home  early." 

As  of  that  point,  in  time,  these  four  men  apparently 
believed  they  really  had  things  under  conrtol.  They 
were  going  to  walk  out  to  wake  up  or  shake  up  man- 
agement (without  of  course  telling  management  why). 
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However,  these  "leaders"  did  not  have  the  fortitude 
to  tell  management  about  their  alleged  grievances, 
and  they  did  not  have  the  honesty  to  tell  their  fellow 
workers  they  had  permission  to  leave,  or  to  tell  the 
company  what  was  actually  happening. 

It  does  indeed  seem  to  Electromec  that  they  cannot 
have  it  both  ways.  If  they  received  permission  to  leave, 
this  placed  them  in  a  particular  position  under  the 
Act  based  on  their  own  affirmative  conduct  in  seek- 
ing that  permission.  If  the  walkout  was  concerted 
activity,  but  they  were  relying  on  the  permission 
granted  to  leave  early  they  were  not  walking  out,  they 
were  leaving  with  the  permission  of  management. 
Therefore,  these  four  men  simply  were  not  legally  a 
part  of  the  concerted  activity. 

Electromec  again  reiterates  that  as  of  October  10, 
1966,  management  was  well  satisfied  that  these  men 
were  not  playing  fair  either  with  the  company  or  their 
fellow  employees.  However,  this  legal  argument  is  not 
a  mere  legalistic  exercise.  These  four  men  were  the 
ones  who  affirmatively  placed  themselves  in  the  po- 
sition of  having  permission  to  leave.  Having  placed 
themselves  in  that  position,  it  is  submitted  that  they 
cannot  be  held  to  have  participated  in  concerted  action 
consisting  of  a  group  leaving  work  early. 
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V. 


THE  WALKOUT  WAS  NOT  A  STRIKE;  IT  WAS  AN 
INTERFERENCE  WITH  THE  EFFICIENT  OPERATION 
OF  PETITIONER'S  BUSINESS  AND  CONSTITUTED 
IN  AND  OF  ITSELF  CAUSE  FOR  DISCHARGE. 

This  point  was  covered  in  detail  in  the  written  ar- 
gument to  the  Trial  Examiner.  Since  the  Trial  Ex- 
aminer found  no  protected  purpose  for  the  walkout, 
he  found  that  Electromec  "discharged  the  four  men 
for  engaging  in  unprotected  concerted  activity."  (R. 
p.  31,  lines  1-2).  Petitioner  concludes  that  since  the 
Trial  Examiner  recommended  dismissal  of  the  com- 
plaint in  its  entirety  he  did  not  deem  it  necessary  to 
deal  with  this  issue  precisely  in  the  form  presented 
by  Petitioner  in  its  written  argument. 

In  its  brief  to  the  Board,  Petitioner  stated  (R.  p. 
126)  that  it  was  not  waiving  the  issue  of  non-pro- 
tection of  activities  during  working  hours  which  dis- 
turbed the  efficient  operation  of  the  employer's  busi- 
ness. However,  the  written  argument  to  the  Trial 
Examiner  was  included  in  the  brief  as  Appendix  III 
(in  the  same  manner  that  the  due  process  issue  was 
included  as  Appendix  IV).  Certainly  if  the  Board 
had  followed  the  Trial  Examiner's  recommendation, 
there  would  have  been  no  necessity  to  refer  to  this 
point  in  the  Decision  and  Order. 

However,  when  the  Board  disregards  the  Trial  Ex- 
aminer's recommendation.  Petitioner  believes  that  it 
is  entitled  to  at  least  some  slight  indication  that  this 
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basic  substantive  defense  has  been  in  some  manner 
considered  by  the  Board. 

Petitioner  quoted  a  portion  of  its  written  argument 
to  the  Trial  Examiner  in  its  brief  to  the  Board  (R. 
p.  105,  lines  12-21): 

"Without  the  benefit  of  discovery  Electromec  did 
not  know  until  the  trial  what  actually  went  on 
in  the  metal  shop  on  Saturday  morning,  October 
8,  1966.  There  is  no  reason  to  doubt  the  testimony 
of  the  witnesses  in  this  connection,  and  it  would 
be  an  insult  to  the  intelligence  of  the  Trial  Ex- 
aminer to  contend  that  the  walkout  was  not  a 
concerted  activity." 

Clearly,  as  demonstrated  by  the  excerpt  from  the 
written  argument  to  the  Trial  Examiner  quoted  above, 
it  would  be  an  insult  to  the  intelligence  of  the  Trial 
Examiner  to  contend  that  this  was  not  concerted  ac- 
tivity, and  Electromec  has  never  so  contended.  Elec- 
tromec contended  at  the  hearing,  contended  in  its  brief 
to  the  Board,  and  contends  most  emphatically  now 
that  the  walkout  was  unprotected. 

The  Board's  citation  of  Radio  Station  KPOL,  166 
CCH  N.L.R.B.,  21,  644  (1967)  illustrates  this  issue 
precisely.  The  Board's  apparent  reason  for  citing  that 
case  was  in  connection  with  the  employer's  stated 
reason  for  discharges,  etc.  The  facts  were  that  five 
employers  were  discharged  three  days  after  they 
went  out  on  strike,  and  the  Board  quite  properly  held 
this  to  be  a  discriminatory  discharge.  The  point  in 
the  case  at  bar  is  that  these  men  did  not  strike  and 
this  was  not  a  concerted  activity  such  as  the  Septem- 
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ber  21st  meeting  with  management.  This  was  an  un- 
protected, unexplained  interference  with  the  efficient 
operation  of  Petitioner's  business  during  working 
hours. 

Petitioner  considers  this  to  be  one  of  the  most  im- 
portant substantive  issues  in  this  case.  The  following 
is  verbatim  from  Appendix  III  of  Petitioner's  brief 
to  the  Board. 

The  law  is  well  settled  that  the  National  Labor 
Relations  Act  does  not  protect  activities  during  work- 
ing hours  which  disturb  the  efficient  operation  of  the 
employer's  business. 

There  are  a  multitude  of  decisions  on  this  point 
but  Electromec  will  cite  only  three  cases.  These  are 
factually  close  to  the  case  at  bar,  are  fairly  recent 
decisions,  and  illustrate  particular  points  at  issue  here. 

Cleaver-Brooks  Mfg.  Corporation,  Petitioner  v. 
National  Labor  Relations  Board  (1959)  264 
F.  2d  637; 

American  Art  Clay  Company,  Inc.,  Petitioner  v. 
National  Labor  Relations  Board  (1964)  328 
F.  2d  88; 

National  Labor  Relations  Board,  Petitioner  v. 
Blades,  (1965)  344  F.  2d  998. 

In  Cleaver-Brooks  the  Board  found  that  four  dis- 
charged men  (the  same  number  involved  in  this  case) 
engaged  in  a  protected  concerted  activity  which  con- 
sisted of  a  work  stoppage  of  about  20  to  25  minutes 
protesting  the  appointment  of  a  new  foreman.  The 
Court  set  aside  the  Board's  order. 
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These  four  men  were  part  of  a  group  of  fifteen 
participating  in  the  work  stoppage.  All  of  the  men 
returned  to  work  (just  as  all  of  the  men  reported  to 
work  at  Electromec,  Monday  morning  after  a  much 
more  serious  work  stoppage). 

In  both  this  case  and  American  Art  Clay,  one  of  the 
issues  was  whether  the  selection  of  a  foreman  was 
subject  to  concerted  activity  by  employees.  The  gen- 
eral principle,  subject  to  an  exception  discussed  on 
page  90  of  American  Art  Clay,  is  that  it  is  not.  Elec- 
tromec recognizes  this  legal  distinction  from  the  case 
at  bar. 

However,  in  Cleaver-Brooks  the  Company,  in  de- 
ciding to  lay  off  some  men,  selected  these  particular 
four  because  of  their  participation  in  the  work  stop- 
page and  their  attitude.  This  illustrates  the  fact  that 
an  employer  may  have  more  than  one  reason  for  dis- 
charging a  man.  In  Electromec's  case,  these  four  tool 
and  die  makers  had  been  retained  on  the  payroll  des- 
pite the  fact  that  they  were  overqualified  for  the  work. 
When  they  participated  (as  demonstrated  by  their  own 
testimony)  in  an  unprotected  concerted  activity  there 
is  no  legal  reason  why  Electromec  cannot  select  them 
for  termination,  first,  because  of  their  participation 
in  the  disturbance  of  the  efficient  operation  of  the  em- 
ployer's business,  and,  second,  because  they  were  not 
needed  as  tool  and  die  makers. 

The  case  is  cited  for  the  close  factual  parallel  to 
this  case,  and  the  emphatic  statement  at  page  640: 
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"The  Act  does  not  protect  activities  during  work- 
ing hours  which  disturb  the  efficient  operation  of 
the  Company's  business.  Caterpillar  Tractor  Co. 
V.  N.L.R.B.,  7  Cir.,  1956,  230  F.  2d  357." 

American  Art  Clay  involved  a  walkout  shortly  be- 
fore the  noon  hour  just  as  in  this  case.  Eventually 
issue  was  joined  on  whether  the  discharge  of  some  of 
the  men  who  had  walked  out  constituted  an  unfair 
labor  practice.  The  Board's  order  requesting  enforce- 
ment was  denied. 

One  of  the  principal  legal  issues  involved  was 
whether  the  employees  had  the  right  to  engage  in  con- 
certed activity  over  the  selection  of  a  foreman.  This 
is  the  same  legal  distinction  in  Cleaver-Brooks  pre- 
viously acknowledged  herein. 

Again  in  this  case  the  Court  recognized  the  distinc- 
tion between  protected  activity  and  unprotected  ac- 
tivity, stating  at  pages  90  and  91. 

"Prior  to  the  date  of  its  decision  in  Dobbs  Houses, 
Inc.,  the  Board  had  recognized  the  distinction  be- 
tween moderate  conduct  as  a  protected  activity 
on  one  hand  and  intemperate  activities  during 
working  hours  which  destroy  the  efficient  opera- 
tion of  an  employer's  business,  on  the  other.  Ace 
Handle  Corp.  (1952),  100  N.L.R.B.  1279;  Wood 
Parts,  Inc.  (1952),  101  N.L.R.B.  445;  Hearst 
Publishing  Company,  Inc.  (1955),  113  N.L.R.B. 
884.  In  none  of  those  cases  was  there  a  strike  or 
walkout." 

However,  there  were  some  highly  relevant  factors 
in  American  Art  Clay  which  made  that  case  a  much 
stronger  one  for  enforcing  the  Board's  order  (which 
the  Court  refused  to  do)  than  the  instant  case. 
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The  facts  in  American  Art  Clay  were  clear  that  one 
Joe  Songer  stated  to  the  assistant  plant  superintend- 
ent, with  all  of  the  employees  assembled,  that  if  the 
change  in  foreman  was  because  the  Company  wanted 
more  production,  then  the  men  wanted  more  money. 
There  was  some  evidence  that  some  employees  cried 
out,  "That's  right,  we're  with  Joe." 

The  majority  of  the  Court  found  that  "There  is  no 
evidence  that  Joe  Songer  had  received  any  authority 
from  the  other  employees  to  speak  in  their  behalf." 
The  dissenting  Judge  disagreed  with  the  majority's 
view  of  the  reason  for  the  walkout,  but  took  no  ex- 
ception to  this  statement  concerning  Songer's  lack  of 
authority. 

Thus,  in  the  instant  case,  as  of  the  September  21st 
meeting,  Saxer  was  apparently  recognized  as  a  spokes- 
man by  both  management  and  the  employees.  However, 
there  is  not  a  scrap  of  evidence  that  there  was  any  such 
spokesman  as  of  October  8,  1966,  because,  indeed,  no 
one  of  these  men  troubled  themselves  to  inform  Elec- 
tromec  as  to  why  they  were  walking  out.  If  by  some 
process  of  inference  it  is  found  that  Saxer  was  some 
sort  of  spokesman  on  October  8th  he  spoke  for  himself 
alone.  By  his  own  testimony  he  asked  for  a  raise  and 
when  he  didn't  get  it  he  voluntarily  terminated  his 
employment. 

American  Art  Clay  discusses  N.L.R.B  v.  Phoenix 
Mut.  Life  Insurance  Co.,  167  F.  2d  983,  at  some  length. 
In  Phoenix,  several  insurance  salesmen  drafted  a 
letter  to  management  concerning  the  selection  of  a 
cashier.  The  company  discharged  the  two  salesmen 
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principally  involved,  the  Board  ordered  their  reinstate- 
ment, and  the  Court  ai!irmed. 

In  discussing  Phoenix,  at  page  90,  the  Court  states : 

"In  Phoenix  there  was  no  walkout  or  strike.  We 
emphasized  the  moderate  conduct  of  the  salesmen. 
We  stated,  167  F.  2d  at  page  988:  '***Conceding 
they  had  no  authority  to  appoint  a  new  cashier 
or  even  recommend  anyone  for  the  appointment, 
they  had  a  legitimate  interest  in  acting  con- 
certedly  in  making  known  their  views  to  man- 
agement without  being  discharged  for  that  inter- 
est. The  moderate  conduct  of  Davis  and  Johnson 
and  the  others  bore  a  reasonable  relation  to  con- 
ditions of  their  employment.'  " 

The  conduct  of  the  salesmen  in  Phoenix  is  a  direct 
parallel  to  the  moderate  conduct  of  the  metal  shop 
employees  at  Electromec  in  requesting  the  meeting  of 
September  21st. 

The  conduct  of  Electromec  in  responding,  by  ex- 
planation and  improved  hospitalization,  to  the  views 
of  the  employees  is  in  sharp  contrast  to  the  conduct 
of  the  employer  in  Phoenix  who  promptly  discharged 
two  men  who  wrote  a  letter. 

If  this  record  discloses  a  certain  disenchantment 
on  the  part  of  Electromec's  management  with  the  four 
men  here  involved,  the  reasons  are  more  than  apparent. 

Blades  Manufacturing  Corporation  was  principally 
concerned  with  the  effect  of  the  Company's  conduct 
prior  to  an  election,  and  the  effect  of  a  second  election 
which  the  union  won.  The  Court  reversed  the  Board, 
held  the  first  election  valid,  and  found  that  the  Com- 
pany was  under  no  duty  to  recognize  the  union. 
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The  Court,  having  found  that  there  was  no  union 
representing  the  employees,  then  addressed  itself  to 
the  question  of  whether  the  employees  were  engaged 
in  a  protected  concerted  activity.  Commencing  at  page 
1004  and  to  the  conclusion  of  the  opinion  the  Court 
emphatically  reaffirms  the  same  principle  heretofore 
discussed. 

The  walkouts  in  Blades  Manufacturing  Corporation 
were  more  numerous  than  the  walkout  at  Electromec, 
which  in  turn  was  more  serious  than  the  twenty-five 
minute  walkout  in  American  Art  Clay  which  produced 
the  immediate  discharge  of  the  employees. 

However,  the  principle  in  each  case  is  precisely  the 
same.  At  page  1005  of  Blades  Manufacturing  Cor- 
poration the  Court  refers  to  the  Supreme  Court's  view 
of  this  issue  and  states: 

"And  in  National  Labor  Relations  Board  v.  In- 
surance Agents,  361  U.S.  477,  80  S.  Ct.  419,  4 
L.  Ed.  2d  454  (1960),  the  Supreme  Court  agreed, 
on  the  basis  of  its  Briggs-Stratton  rationale,  with 
the  Board's  argument  there  that  a  total  strike  is 
a  concerted  activity  protected  against  employer 
interference  by  §§  7  and  8(a)  (1).  But  deliberate 
'slowdowns'  and  'walkouts'  by  the  employees  to 
exert  pressure  on  the  employer  to  accept  the 
union's  bargaining  demands  were  unprotected 
concerted  activities,  and  the  employer  was  free 
to  discharge  the  participating  employees  for  their 
unlawful  disloyal  tactics." 

If  the  quoted  language  from  the  decision  of  the 
Supreme  Court  means  what  it  clearly  appears  to  mean, 
the  Board's  Order  should  be  denied  enforcement  on 
this  ground  alone. 
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PETITIONER  IS  NOT  REQUIRED  TO  ACCEPT  SAXER'S 
VOLUNTARY  TERMINATION  ON  HIS  TERMS,  BUT 
MAY  ACCELERATE  THE  VOLUNTARY  TERMINA- 
TION. 

The  Trial  Examiner  found  that  Electromec's  ac- 
ceptance of  Saxer's  resignation  as  of  Monday,  October 
10,  1966,  rather  than  as  of  Friday,  October  14th,  was 
"in  effect"  a  discharge  (R.  p.  31,  footnote  20).  The 
Board  used  the  same  phrase  in  finding  that  Saxer's 
accelerated  termination  was  "in  effect"  an  unlawful 
discharge  (R.  p.  148,  footnote  3). 

It  seems  to  Petitioner  that  the  position  of  Saxer 
vis  a  vis  the  other  three  tool  and  die  men  is  so  identical 
to  theirs  that  the  additional  fact  that  Saxer  had  vol- 
untarily resigned  is  not  of  monumental  importance 
to  the  decision  in  this  case. 

However,  as  of  the  meeting  on  the  morning  of  Oc- 
tober 10th,  Padgett  was  clearly  operating  under  a  good 
faith  belief  that  an  employer  can  accept  an  employee's 
notice  of  termination  at  the  employer's  option  without 
violating  any  law. 

There  are  a  number  of  possible  factual  circum- 
stances that  occur  to  Petitioner  in  this  connection. 
If  Saxer  had  given  an  inordinately  long  notice  as  to 
his  selected  termination  date ;  if  he  had  given  his  notice 
and  then  simply  slacked  off  on  his  work ;  or  if,  within 
the  actual  notice  period,  Electromec  had  the  opportu- 
nity to  replace  him  with  a  machinist — it  is  Petitioner's 
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understanding  that  it  may  select  its  own  termination 
date.  Obviously,  and  as  previously  covered  in  detail 
herein,  it  is  Petitioner's  contention  that  the  effective 
date  for  Saxer's  termination  was  accelerated  for 
cause. 

No  authorities  have  been  found  on  this  point  and 
none  were  cited  by  either  the  Trial  Examiner  or  the 
Board. 

However,  it  does  seem  quite  clear  to  Petitioner  that 
his  act  of  voluntary  resignation  was  one  additional 
factor  as  far  as  Saxer  was  concerned.  It  is  submitted 
that  Electromec  cannot  be  guilty  of  a  discriminatory 
discharge  in  effectuating  the  termination  of  an  em- 
ployee three  days  earlier  than  the  employee's  stated 
notice. 
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VII. 

LABOR  RELATIONS  AT  ELECTROMEC  WERE  GOOD 
AND  THERE  WAS  NO  NECESSITY  FOR  THESE  MEN 
TO  DISRUPT  PRODUCTION. 

Petitioner  acknowledges  the  basic  holding  of  N.L. 
R.B.  V.  Bumup  &  Sims,  379  U.S.  21,  13  L.  Ed.  1 
(1964),  cited  by  the  Board,  wherein  the  Supreme 
Court  determined  that  the  employer's  motivation  was 
immaterial  if  a  discharged  employee  was  acting  in  a 
protected  activity. 

While  Petitioner  might  prefer  the  logic  of  Justice 
Holan's  concurring  and  dissenting  opinion,  the  ma- 
jority opinion  apparently  represents  the  present  state 
of  the  law  on  this  point. 

In  this  context,  then,  the  history  of  labor  relations 
at  Electromec  may  not  be  highly  relevant  to  a  deter- 
mination of  this  cause.  It  is  submitted,  however,  that 
the  general  course  of  conduct  of  this  employer  in  deal- 
ing with  its  employees  does  have  some  probative  value 
in  resolving  these  complex  and  interrelated  issues. 

As  the  Trial  Examiner  said  (R.  p.  30,  lines  13-17), 
"I  find  it  difficult  to  believe  that  the  walkout  was  an 
expression  of  interest  in  mutual  aid  or  protection. 
Never  before  had  any  of  the  dischargees  failed  to 
speak  up  for  changes  in  working  conditions  when  they 
felt  it  in  the  interests  of  the  employees  to  do  so,  least 
of  all  Saxer." 

Petitioner,  of  course,  recognizes  the  duty  of  the 
Regional  Director  of  the  Board  to  investigate  any 
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complaint  made  to  it.  However,  the  operative  facts 
here  were  that  the  office  which  undertook  the  inves- 
tigation of  this  complaint  was  the  same  office  which 
supervised  the  election  for  The  Independent  Crafts- 
men, Tool  &  Die  Makers.  The  personnel  of  that  office 
knew  that  Bates  was  one  of  the  moving  parties  in 
obtaining  that  election.  In  the  course  of  the  investiga- 
tion of  the  case  at  bar  it  was  immediately  apparent 
that  Bates  was  one  of  the  employees  participating  in 
the  walkout  and  he  was  not  discharged.  This  fact  alone 
should  have  been  an  immediate  and  striking  indication 
that  this  employer  was  not  motivated  by  an  anti-union 
or  anti-employee  bias. 

The  non-legal  investigating  personnel  determined 
that  this  was  obviously  concerted  action,  and  perhaps 
understandably  did  not  draw  the  legal  distinction  be- 
tween protected  and  non-protected  concerted  activities. 
However,  when  an  experienced  Trial  Examiner  makes 
the  statement  quoted  above  and  recommends  dismissal 
of  the  complaint  in  its  entirety,  it  is  submitted  that  the 
least  the  Board  should  do  is  consider  the  history  and 
background  of  this  particular  employer  before  sum- 
marily disregarding  the  recommendation  of  its  Trial 
Examiner. 

The  fact  that  the  union  lost  a  Board  supervised 
election  in  February,  1966,  certainly  has  some  pro- 
bative value  to  establish  the  fact  that  the  employees 
were  satisfied  with  conditions  at  Electromec. 

Pickelman  testified  that  he  and  at  least  one  other 
man  requested  a  meeting  with  management  regarding 


41 

an  Easter  holiday.  They  got  the  meeting  and  they  got 
the  holiday.  (Tr.  p.  91,  lines  3-19). 

The  five  points  brought  up  at  the  September  21st 
meeting  were  as  follows: 

1.  The  first  day  of  the  work  week. 

2.  Working  the  day  before  and  the  day  after  a 
holiday  in  order  to  receive  holiday  pay. 

3.  Two  weeks  vacation  with  pay  after  one  year. 

4.  Sick  leave. 

5.  Increased  hospitalization  benefits. 

The  first  two  points  are  clearly  prerogatives  of  man- 
agement, but  were  courteously  discussed  with  the  em- 
ployees. The  client,  IBM,  required  the  first  day  of  the 
work  week  to  be  Saturday.  Management  had  to  require 
that  the  men  work  the  day  before  and  the  day  after 
a  holiday  to  avoid  a  high  incidence  of  long  holiday 
weekends  interfering  with  production  schedules.  Even 
on  this  point,  however,  the  men  were  told  that  if  they 
produced  a  physician's  certificate  which  showed  a  bona 
fide  illness  on  the  day  before  or  the  day  after  a  holiday 
they  would  receive  the  holiday  pay. 

They  were  informed  that  two  weeks  vacation  with 
pay  after  one  year  was  not  in  the  cards.  They  would 
receive  tw^o  weeks  vacation  with  pay  after  three  years, 
but  the  Company  would  not  object  if  any  employee 
wished  to  take  more  than  one  week  on  his  own  time. 

They  were  informed  that  Electromec  did  not  have 
the  large  cost  plus  government  contracts  such  as  Lock- 
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heed  had,  for  example,  and  simply  could  not  afford 
sick  leave  at  that  time. 

It  was  agreed  that  increased  hospitalization  ben- 
efits would  be  obtained,  and  this  has  since  been 
accomplished. 

When  these  men  came  to  work  at  Electromec  they 
either  fixed  their  own  rate  of  pay,  in  an  amount  sat- 
isfactory to  them,  by  express  agreement,  or  did  so  by 
implication  by  going  to  work  at  a  fixed  rate.  Every 
one  of  them  received  substantial  increases  in  rela- 
tively short  periods.  Mooney  was  increased  one  dollar 
per  hour  in  one  year. 

Even  when  management  at  Electromec  finally  rec- 
ognized that  tool  and  die  men  were  not  required,  or 
desirable  from  the  Company  point  of  view,  they  were 
not  terminated.  The  decision  was  that  the  men  would 
not  be  laid  off,  but  would  be  replaced  by  machinists  as 
normal  turnover  occurred. 

At  the  expense  of  efficiency  the  shop  manager, 
Porschein,  specifically  directed  that  the  work  would  be 
rotated  among  the  tool  and  die  men  to  make  it  more 
interesting  for  them.  (Tr.  p.  152,  lines  5-15). 

There  is  not  the  slightest  suggestion  here  that  this 
Company  did  anything  but  consider  the  welfare  of 
its  employees. 

Despite  the  holding  of  the  Supreme  Court  in  Burnup 
&  Sims  in  1964,  a  1965  decision  of  the  Board,  Invalex 
Sales  Co.,  Inc.,  152  CCH  N.L.R.B.  9354  (1965)  holds: 
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"The  discharge,  however,  was  caused  by  the  un- 
authorized departure  from  the  plant,  and  was  not 
motivated  by  any  union  or  other  protected  ac- 
tivity of  Amos." 

It  is  apparent  that  the  motivation  of  the  employer 
is  indeed  a  factor  which  continues  to  be  relevant  in 
these  cases.  The  background  of  Electromec  was  fully 
known  to  the  Regional  Director,  was  fully  developed 
before  the  Trial  Examiner,  reported  verbatim,  and 
covered  in  detail  in  his  decision.  It  is  submitted  that 
the  Board  should  have  given  some  weight  to  this  evi- 
dence, a  part  of  the  record  as  a  whole,  and  adopted 
the  recommendation  of  the  Trial  Examiner  to  dismiss 
this  case  in  its  entirety. 
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CONCLUSION. 

In  addition  to  the  misstatements  by  implication  in 
the  Decision  and  Order  previously  set  out,  there  were 
specific  misstatements  of  fact  in  the  Decision  and 
Order. 

The  Board  states  (R.  p.  147,  lines  2-3),  "Saxer 
asked  for  a  meeting  with  higher  management.  When 

Porschein  failed  to  schedule  a  meeting "  The 

direct  testimony  of  Porschein  in  this  connection  (Tr. 
p.  148,  lines  23-25;  p.  149,  lines  1-2)  is  as  follows: 

Q.     Did  the  men  in  September,  1966,  request 
the  meeting  with  Mr.  Padgett  to  you? 

A.     Yes. 

Q.     Did  you  arrange  for  that  meeting? 

A.     Yes,  I  believe  I  did. 

The  direct  testimony  of  Saxer  in  this  connection 

(Tr.  p.  17,  lines  6-11)  is  as  follows: 

Q.     After  you  spoke  to  Mr.  Porschein  about 
the  meeting,  what  did  you  do? 

A.     I  went  back  and  told  the  group  of  people 
I  worked  with  that  he  would  set  up  a  meeting. 

Q.     When  was  this  meeting  set  up  for? 

A.     The  21st  of  September. 
The  Board  states  (R.  p.  147,  lines  23-24),  "Padgett, 
Respondent's  president,  learned  of  the  walkout  on 
Saturday  evening " 

The  Trial  Examiner  stated  in  his  decision  (R.  p. 
24,  lines  47-49),  "Then,  returning  Walsh's  call,  Vasta 
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learned  of  the  walkout  and  attempted  to  reach  Padgett 
but  was  unsuccessful  until  Sunday,  October  9." 

The  direct  testimony  of  Vasta  in  this  connection 
(Tr.  p.  207,  lines  15-19)  is  as  follows: 

Q.  Were  you  able  or  did  you  do  anything  in 
connection  with  this  problem  on  that  day,  Satur- 
day? 

A,  Yes,  I  tried  to  contact  Mr.  Padgett  who 
was  out  of  town.  I  learned  from  Mrs.  Padgett 
that  he  couldn't  be  reached  until  the  next  morn- 
ing, which  was  Sunday  morning. 

The  Board  states  (R.  p.  150,  lines  19-21),  "Re- 
spondent at  all  times  was  fully  aware  of  the  continu- 
ing unsatisfied  demands  emanating  from  workers 
in  the  machine  shop." 

The  direct  and  unequivocal  evidence  contradicting 
this  statement  in  the  Decision  and  Order  has  been 
previously  set  out  under  topical  heading  III  of  this 
argument,  but  will  be  repeated  here. 

As  to  the  shop  manager,  Porschein,  who  had  the 
most  direct  and  continuing  contact  with  the  men  (Tr. 
p.  150,  lines  16-19) : 

Q.  After  the  meeting  in  September  with  Mr. 
Padgett  and  up  until  the  morning  of  October  8th, 
were  you  aware  of  any  labor  strike  turmoil  prob- 
lems, anything  of  that  nature? 

A.     No. 

As  to  the  president,  Padgett,  whose  understanding 
is  the  most  relevant  as  to  any  issue  bearing  on  the 
knowledge  of  Petitioner  (Tr.  p.  96,  lines  3-11): 
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Q.  (Mr.  Hofvendahl)  Between  this  date  or 
these  dates  of  these  meetings,  Mr.  Padgett,  and 
October  8,  1966,  were  you  aware  personally  of 
any  labor  strike  difficulties,  problems  or  strikes 
in  the  metal  shop? 

A.  No,  I  wasn't.  I  had  the  feeling  myself  that 
these  men  were  waiting  for  me  to  get  back  with 
them.  I  told  them  I  would,  as  soon  as  I  had  definite 
information  on  our  insurance  coverage,  and  costs, 
I  would  call  them  in  and  discuss  it  again. 

Petitioner,  perhaps  ingenuously,  believed  that  the 
Board  acted  in  effect  as  an  appellate  tribunal  in  re- 
viewing the  Trial  Examiner's  decision.  The  misstate- 
ments by  implication  and  the  specific  misstatements 
set  out  do  not  have  an  overwhelming  significance  in 
the  entire  context  of  this  case.  However,  they  serve 
to  convince  Petitioner  that  this  record  was  either 
hurriedly  considered  by  the  Board,  or  deliberately 
misconstrued  against  the  interests  of  Petitioner.  In 
either  event  Electromec  did  not  obtain  the  fair  and 
impartial  consideration  of  its  case  to  which  it  is  en- 
titled as  a  matter  of  justice  and  law. 

Petitioner  has  previously  recognized  the  complexity 
and  interlinking  of  the  issues  here. 

Its  major  contentions  may  be  summarized  as  fol- 
lows: 

1,  Petitioner  was  denied  due  process  of  law  in  the 
refusal  to  permit  the  taking  of  depositions  in  accord- 
ance with  the  precise  Rules  and  Regulations  of  the 
Board. 
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2.  There  was  no  protected  purpose  for  the  walk- 
out as  the  Trial  Examiner  found. 

3.  The  four  discharged  employees  were  not  part 
of  the  concerted  activity  because  they  had  received 
permission  to  do  the  very  thing  of  which  the  concerted 
activity  consisted. 

4.  The  walkout  and  return  on  Monday  morning 
was  neither  a  strike,  nor  was  it  moderate  concerted 
activity  protected  by  the  Act.  It  was  a  non-protected 
activity  which  interfered  with  the  efficient  operation 
of  the  employer's  business. 

For  the  foregoing  reasons,  the  Decision  and  Order 
of  the  National  Labor  Relations  Board  should  be  re- 
versed and  vacated,  and  its  Cross-Petition  for  En- 
forcement denied. 

Respectfully  submitted, 

COTTRELL,   HOFVENDAHL,   & 
ROESSLER, 

By  Russell  L.  Hofvendahl, 

Attorneys  for  Petitioner. 


48 

Certificate  of  Attorney 

I  certify  that,  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

R,  L.  HOFVENDAHL 
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INTRODUCTION. 

Pursuant  to  Rule  18  (4)  of  the  Rules  of  this  Court, 
Petitioner  replies  to  Respondent's  brief  filed  herein. 

Petitioner  presented  seven  questions  and  nine  spec- 
ifications of  error  in  its  opening  brief.  Respondent's 
brief  refers  only  to  the  "Questions  Presented." 

However,  the  concluding  section  of  Respondent's 
brief  does  separately  state  and  argue  the  procedural 
due  process  issue.  Additionally,  by  footnote  reference 
or  otherwise  by  unsegregated  argument  some  of  Peti- 
tioner's questions  presented  in  its  opening  brief  are 
referred  to  in  Respondent's  brief.  Accordingly,  this 
reply  brief  will  be  addressed  to  the  arguments  con- 
tained in  Respondent's  brief  in  essentially  the  same 
order  as  they  are  presented  therein. 

For  convenient  reference  Petitioner  will  use  its  own 
topical  headings  to  separate  and  describe  the  particular 
points  answered  in  order  as  they  are  met  in  the  body 
of  Respondent's  argument. 
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RESPONDENT'S  COUNTERSTATEMENT  OF  THE  CASE. 

I. 

In  general,  counsel's  statement  of  the  facts  appears 
to  be  more  accurate  than  the  Board's  decision  (Peti- 
tioner's Opening  Brief,  pages  44-46). 

However,  there  is  no  reference  in  Respondent's 
counterstatement  to  the  fact  that  Bates,  who  was  one 
of  the  men  instigating  the  union  election,  walked  off 
the  job  on  October  8,  1966,  was  not  discharged,  and 
is  still  employed  at  Electromec. 

There  is  no  reference  to  the  fact  found  by  the  Trial 
Examiner  (R.  p.  22,  line  60)  that  "management  was 
unaware  of  any  turmoil"  (after  September  21,  1966, 
and  before  October  8,  1966). 

Petitioner  has  stated  the  facts  in  its  opening  brief. 
Respondent  has  counterstated  the  facts  in  its  brief. 
Both  sides  have  emphasized  what  is  deemed  important 
to  the  respective  positions. 

Petitioner  will  not  restate  the  factual  issues  further 
since  the  basic  facts  are  not  in  dispute. 


II. 

The  Board's  reversal  of  the  Trial  Examiner  in  find- 
ing that  the  concerted  activity  "concerned  terms  and 
conditions  of  employment"  and  that  it  was  protected 
activity  is,  of  course,  vigorously  excepted  to  by  Peti- 
tioner, since  the  discharged  employees  neither  before, 
during,  or  after  the  walkout  gave  management  their 
reasons  for  their  actions. 
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RESPONDENT'S  ARGUMENT. 

1.  Saxer's  voluntary  termination. 

At  page  12,  footnote  6,  of  Respondent's  brief  a  one- 
paragraph  reference  is  made  to  the  fact  that  Saxer's 
voluntary  termination  is  of  no  significance  to  the  case. 
At  pages  37  and  38  of  the  opening  brief  Electromec 
stated  its  understanding  of  its  rights  vis-a-vis  the  ac- 
ceptance of  Saxer's  notice  of  termination.  As  stated 
therein,  no  authorities  have  been  found  by  Petitioner 
on  this  point  and  since  none  were  cited  by  Respondent 
it  would  appear  that  this  is  a  point  of  original  impres- 
sion. Electromec  will  submit  this  issue  on  the  argument 
made  in  its  opening  brief. 

2.  Saxer,  Gilbert,  Mooney  and  Pickelman  were  not 
legally  a  part  of  the  concerted  activity. 

In  a  continuation  of  footnote  6,  at  page  12  of  Re- 
spondent's brief,  the  fact  that  the  dischargees  had 
permission  to  leave  early  is  dismissed  as  "completely 
without  merit." 

Petitioner  disagrees  emphatically.  A  substantial 
portion  of  the  opening  brief  (pages  22-28)  was  devoted 
to  this  issue. 

The  Trial  Examiner  did  not  agree  with  Electromec's 
argument  in  this  connection,  the  Board  simply  attached 
"no  significance"  to  his  finding  in  that  connection,  and 
now  counsel  for  the  Board  dismiss  the  argument  sum- 
marily as  completely  without  merit. 


It  is  submitted  that  this  Court  will  consider  this 
issue  as  being  completely  meritorious. 

Electromec  finds  it  difficult  to  conceive  of  a  factual 
situation,  postulated  in  general  terms  in  footnote  6, 
page  12  of  Respondent's  brief,  wherein  an  employer 
could  deprive  his  employees  of  the  right  to  engage  in 
protected  activities  "simply  by  sanctioning  such  acti- 
vities." Be  that  as  it  may,  the  facts  here  are  clear  and 
uncontradicted. 

Disregarding  for  the  moment  all  of  the  legal  analy- 
sis addressed  to  this  issue,  the  Trial  Examiner  found 
the  facts  rather  succinctly  in  his  decision  (R.  p.  30, 
lines  43-45) : 

"Presumably  expecting  that  they  might  be  sus- 
pected of  leading  a  walkout,  each  of  the  four 
dischargees  sought  permission  to  leave  early." 

For  all  of  the  reasons  stated  in  the  opening  brief 
(pages  22-28)  Electromec  again  reiterates  its  emphatic 
contention  that  these  four  men  cannot  have  it  both 
ways.  Legally  they  were  not  part  of  this  concerted 
action. 


3.  There  was  no  factual  connection  between  the 
September  21st  meeting  and  the  October  8th 
walkout. 

The  last  sentence  on  page  13  of  Respondent's  brief 
and  the  first  sentence  on  page  14  read  as  follows : 

"After  listening  to  these  proposals,  Padgett  prom- 
ised some  improvements  in  hospitalization  benefits, 
but  otherwise  merely  explained  to  the  employees 
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why  the  Company  was  unable  to  grant  their  re- 
quests. These  demands  were  still  pending  and 
unsatisfied  when  less  than  three  weeks  later  —  on 
October  8  —  the  employees  walked  out." 

Padgett  may  have  been  right  or  he  may  have  been 
wrong  in  his  handling  of  the  five  issues.  The  point  is 
that  there  was  no  turmoil  or  unrest  apparent  to  man- 
agement after  the  September  21st  meeting  and  prior 
to  the  October  8th  walkout.  The  first  sentence  quoted 
above  demonstrates  that  as  far  as  management  was 
concerned  the  meeting  was  a  closed  issue  and,  other 
than  the  improved  hospitalization  which  was  indeed 
forthcoming,  there  simply  were  no  pending  demands. 

Respondent  cites  N.L.R.B.  vs.  Washington  Alumi- 
num Co.,  370  U.S.  9,  14  as  authority  for  this  distortion 
of  the  record  to  connect  the  September  21st  meeting 
with  the  October  8th  walkout.  In  that  case  the  men 
walked  out  on  a  bitterly  cold  day,  practically  at  the 
invitation  of  a  foreman,  to  protest  the  failure  of  the 
company  to  provide  sufficient  heat  in  the  plant.  Obvi- 
ously, there  could  be  no  doubt  in  anyone's  mind  in  that 
factual  situation  as  to  what  caused  the  walkout.  De- 
spite the  broad  language  used  by  the  Supreme  Court 
in  N.L.R.B.  vs.  Washington  Aluminum  Co.  there  sim- 
ply is  no  application  of  the  facts  of  that  case  to  the 
instant  case. 

When  the  employees,  as  here,  do  not  before,  during, 
or  after  the  walkout  ever  tell  Electromec  the  purpose 
of  the  walkout  then,  it  is  submitted,  the  holding  of 
N.L.R.B.  vs.  Ford  Radio  &  Mica  Corporation,  285  F.2d 
457  (1958)  at  page  465  squarely  controls  this  issue, 
wherein  the  Court  states : 


"However,  where  the  employer  from  the  facts  in 
its  possession  could  reasonably  infer  that  the  em- 
ployees in  question  are  engaging  in  unprotected 
activity,  justice  and  equity  require  that  the  em- 
ployees, if  they  chose  (sic)  to  remain  silent,  bear 
the  risk  of  being  discharged." 


4.     The  employees  never  communicated  a  purpose 
for  the  walkout  to  Electromec. 

Respondent's  brief  states  at  page  15,  "The  Com- 
pany's contention  that  when  it  discharged  these 
employees,  it  had  no  knowledge  that  they  had  engaged 
in  a  protected  walkout  is  unavailing." 

This  statement  may  be  at  the  least  puzzling  for  this 
Court  since  no  such  contention  was  made  in  Petitioner's 
opening  brief. 

Inasmuch  as  the  Trial  Examiner  made  reference  to 
this  point  (R.  p.  28,  lines  13-21),  as  did  the  Board  in 
its  decision  (R,  p.  150,  lines  18-19),  Electromec  will 
utilize  this  opportunity  to  clarify  the  record. 

In  its  written  argument  to  the  Trial  Examiner  Elec- 
tromec did  indeed  include  a  short  argument  under  this 
approximate  topical  heading  now  described  by  Re- 
spondent as  a  "contention"  of  Electromec.  Since  the 
written  arguments  to  the  Trial  Examiner  were  not 
made  a  part  of  this  record  on  appeal,  that  particular 
part  of  the  argument  is  set  out  here,  including  its  topi- 
cal heading,  verbatim  and  in  its  entirety. 

"ELECTROMEC  DID  NOT  KNOW  THAT  THE 
EMPLOYEES  WERE  ENGAGED  IN  A  PRO- 
TECTED ACTIVITY. 
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In  his  dissent  in  American  Art  Clay  Judge  Kiley 
states  at  page  92 : 

'The  remaining  issue  is  whether  the  discharge 
was  not  an  unfair  labor  practice  because  the 
petitioner  did  not  l^now  and  had  no  means  of 
knowing  that  the  employees  were  engaged  in  a 
protected  activity;  and  that,  in  fact,  petitioner 
in  good  faith  believed  that  they  had  walked  out 
because  of  the  change  in  foreman.  For  this  con- 
tention petitioner  relies  principally  on  N.L.R.B. 
V.  Ford  Radio  &  Mica  Corp.,  258  F.2d  457  (2d 
Cir.  1958).' 

He  then  went  on  to  state  that  the  assistant  plant 
superintendent  knew  or  should  have  known  that 
this  was  a  protected  activity,  and  the  employer 
could  not  evade  the  act  by  a  division  of  corporate 
functions. 

This  part  of  the  dissent,  incidentally,  was  not  writ- 
ten in  disagreement  with  a  particular  portion  of 
the  majority  view.  It  was  a  statement  of  the  law 
relative  to  Judge  Kiley's  opinion  that  this  parti- 
cular walkout  was  a  protected  activity. 

The  evidence  is  absolute  and  uncontradicted  that 
Electromec  was  not  infonned  before  the  walkout. 
On  Sunday,  October  9,  1966,  Mr.  Vasta  and  two 
personnel  officers  spent  a  substantial  portion  of  the 
day  on  the  telephone  attempting  to  learn,  without 
success,  why  the  walkout  occurred.  Finally,  on 
Monday  morning  Electromec  still  did  not  receive 
an  explanation.  Perhaps,  as  Mr.  Gilbert  testified 
(Rep.  Tr.  p.  75,  lines  20-25;  p.  76,  lines  1-5), 
evei^thing  was  over  and  done  with  in  two  hours 
and  twenty-one  minutes,  and  the  men  simply  dici 
not  have  time  to  explain. 

Clearly,  this  case  can  be  decided  on  this  issue 
alone.  The  law,  logic,  and  common  consideration 
require  that  the  least  these  men  are  required  to 
do  is  to  inform  the  employer  as  to  why  they  are 
walking  off  the  job." 
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Obviously,  the  particular  language  used  for  this 
topical  heading  in  the  original  argument  to  the  Trial 
Examiner  leaves  something  to  be  desired.  An  adaption 
of  the  language  from  N.L.R.B.  vs.  Ford  Radio  &  Mica 
Corporation  would  have  been  more  precise,  e.g.,  "JUS- 
TICE AND  EQUITY  REQUIRE  THE  EMPLOYEES 
TO  BRING  HOME  TO  THE  EMPLOYER  THE  PUR- 
POSE OF  THE  CONCERTED  ACTIVITY  OR  BEAR 
THE  RISK  OF  BEING  DISCHARGED." 

It  may  also  be  said,  at  that  relatively  early  stage  of 
the  proceedings,  the  point  was  raised  rather  indirectly 
by  Electromec  in  citing  American  Art  Clay  Company, 
Inc.  vs.  N.L.R.B.  328  F.2d  88  in  which  the  dissenting 
Judge  makes  only  a  passing  reference  to  N.L.R.B.  vs. 
Ford  Radio  &  Mica  Corporation  rather  than  to  have 
cited  the  latter  case  directly.  However,  it  is  perfectly 
apparent  from  a  reading  of  this  extract  from  the  writ- 
ten argument  that  Electromec  was  making  the  parti- 
cular point  that  the  employees  had  the  duty  to  inform 
the  employer  as  to  the  purpose  of  the  walkout.  Whether 
or  not  the  Trial  Examiner  dismissed  this  particular 
argument  in  terms  of  its  topical  heading  he  did  state, 
just  prior  to  the  quotation  from  N.L.R.B.  vs.  Ford 
Radio  &  Mica  Corporation  in  his  decision  (R.  p.  29, 
lines  40-41)  as  follows: 

"In  fact  there  was  mostly  silence.  All  appeared 
inclined  not  to  reveal  any  reason  for  the  walkout." 

Obviously,  the  Trial  Examiner  agreed  with  Peti- 
tioner on  this  issue. 
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At  page  39  of  the  opening  brief  Petitioner  acknow- 
ledged the  holding  of  N.L.R.B.  vs.  Burnup  &  Sims  379 
U.S.  21,  that  the  employer's  motivation  is  immaterial. 
Clearly,  without  the  contention  being  made  to  this 
Court  in  the  manner  stated  at  page  15  of  Respondent's 
brief  it  is  something  less  than  fair  to  Petitioner  to  raise 
the  issue  in  this  form  now. 

5.     The  Board  did  not  draw  contrary  inferences  of 
fact;  it  overruled  the  Trial  Examiner's  conclusion. 

Electromec  does  not  take  issue  with  the  decisions 
cited  on  page  16  of  Respondent's  brief  permitting  the 
Board  to  draw  contrary  inferences  from  the  facts 
found.  It  will,  however,  refer  to  page  21  of  the  opening 
brief  which  discussed  the  weight  due  to  the  findings  of 
the  Trial  Examiner.  Again  recognizing  the  complex 
and  interrelated  factual  issues  here,  it  is  emphatically 
urged  that  the  Board  did  not  merely  draw  a  contrary 
inference  —  it  simply  disregarded  the  findings  of  the 
Trial  Examiner. 

It  is  absolutely  clear  from  the  Trial  Examiner's 
decision  that  the  facts  he  found  were  that  as  the  men 
punched  out  "All  appeared  inclined  not  to  reveal  any 
reason  for  the  walkout"  (R.  p.  29,  lines  40-41).  That 
during  the  telephone  contacts  after  the  walkout  "... 
not  one  employee  gave  Respondent  the  denial  of  a  wage 
increase  to  Saxer  as  a  reason  for  the  walkout"  (R.  p. 
29,  lines  23-24)  and,  as  to  Saxer,  "Saxer's  professed 
claim  to  ignorance  of  the  reason  of  the  others  in  walk- 
ing out  suggests  an  intentional  deceit  supporting  an 


11 

inference  of  malice"  (R.  p.  30,  lines  22-24).  Concern- 
ing the  meeting  in  Padgett's  office  on  October  10,  1966, 
the  Trial  Examiner  devoted  a  substantial  portion  of  his 
decision  (R.  p.  26,  lines  15-58)  to  an  analysis  of  the 
evidence,  recognizing  that  the  employees  stated  that 
they  were  not  asked  the  reason  for  the  walkout,  where- 
as Padgett  stated  that  they  were.  The  point  is  that  at 
no  time,  at  this  late  date,  did  anyone  in  fact  inform  the 
employer  of  the  purpose  of  the  walkout. 

This,  of  course,  brings  the  issue  squarely  back  to 
N.L.R.B.  vs.  Ford  Radio  &  Mica  Corporation.  These 
employees  chose  to  remain  silent.  The  facts  concerning 
their  silence  were  as  found  by  the  Trial  Examiner  and 
there  are  no  inferences,  contrary  or  otherwise,  to  be 
drawn  from  these  facts  as  to  a  stated  purpose  for  the 
walkout. 

Based  on  these  facts  the  Trial  Examiner,  citing, 
JoanTia  Cotton  Mills  vs.  N.L.R.B.  176  F.2d  749  and 
N.L.R.B.  vs.  Ford  Radio  &  Mica  Corporation.,  conclu- 
ded that  there  was  no  protected  purpose  for  the  walk- 
out. The  Board  did  not  draw  a  different  inference  of 
fact;  it  summarily  over-turned  the  conclusion  of  its 
own  Trial  Examiner  based  on  the  specific  facts  he 
found. 


6.     The  walkout,  without  a  stated  purpose,  was  not 
protected  concerted  activity. 

Petitioner  at  page  36  of  the  opening  brief  (and  of 
course  raising  the  same  point  throughout  the  preceding 
section  of  the  opening  brief  commencing  at  page  29) 
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quoted  from  a  Supreme  Court  decision  which  held  that 
a  total  strike  was  a  protected  activity,  slowdowns  and 
walkouts  were  not. 

Electromec  recognizes  an  apparent  conflict  in  the  law 
here.  It  would  seem  reasonable  to  believe  that  if  the 
employees  had  brought  home  to  management  their 
particular  protected  purpose  in  walking  out,  as  was  the 
inescapable  fact  in  N.L.R.B.  vs.  Washington  Alumi- 
num Co.,  or  had  they  in  fact  struck  by  walking  off  the 
job  and  staying  off,  then  presumably  either  course  of 
conduct  would  have  constituted  protected  concerted 
activity.  However,  when  they  communicate  no  purpose 
for  the  walkout  to  management,  and  when  they  obvi- 
ously disrupt  production  on  a  Saturday  and  return  to 
work  on  Monday,  without  ever  stating  their  purpose 
then,  as  the  Trial  Examiner  held,  this,  "is  certainly 
not  the  type  of  activity  that  deserves  the  protection  of 
the  Act."  (R.  p.  30,  lines  10-11). 

7.     Denial  of  discovery  to  petitioner. 

In  addressing  this  reply  brief  to  this  important  issue 
Electromec  does  so  in  the  context  of  the  following 
points: 

a.  The  cases  cited  by  Respondent  all  hold  what  they 
are  represented  to  hold  in  Respondent's  brief.  Peti- 
tioner will  not  impose  on  this  Court's  time  with  a  case 
by  case  analysis  demonstrating  factual  distinctions. 

b.  The  pending  case  is  perhaps  no  more  important 
to  Electromec  than  were  all  of  the  prior  cases  impor- 
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tant  to  those  employers  denied  the  right  of  discovery. 
Certainly  it  is  no  less  important. 

c.  Counsel  for  Petitioner  herein  does  not  consider 
that  this  issue  is  raised  now  any  more  eloquently  or 
persuasively  than  it  was  undoubtedly  raised  by  numer- 
ous counsel  for  employers  in  the  past. 

d.  There  are  no  special  facts  or  circumstances  in 
this  case  that  make  discovery  more  important  to  Elec- 
tromec  than  it  was  to  the  prior  employers  denied  their 
rights.  Again,  it  is  certainly  not  less  important. 

e.  The  nature  of  the  preliminary  investigation  by 
the  Board,  and  the  interrogation  of  witnesses  by  the 
Board  without  benefit  of  counsel,  make  the  availability 
of  discovery  to  the  employer  of  far  greater  importance 
in  a  proceeding  of  this  nature  than  it  is  in  general 
litigation  where  the  denial  of  discovery  to  a  litigant 
is  legally  and  equitably  inconceivable. 

f.  The  Federal  Judiciary  has  been  the  leader  in 
developing  a  simple,  efficient  and  just  procedure  for 
discovery,  followed  now  by  a  large  number  of  state 
jurisdictions.  Considering  the  elemental  requirements 
of  justice,  on  the  one  hand,  and  the  practical  considera- 
tions of  attempting  to  reduce  the  volume  of  Board 
decisions  that  come  before  this  Court,  on  the  other 
hand,  it  is  time  now  to  direct  the  Board  to  comply  with 
its  own  rules. 

In  the  opening  brief  Electromec  cited  only  N.L.R.B. 
vs.  Globe  Wireless  Ltd.,  193  F.2d  748  (1951)  on  this 
issue  for  the  specifically  stated  reason  for  denying 
discovery,  because  there  is  "no  provision  in  the  Act 
authorizing  the  use  of  the  discovery  procedure." 
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Electromec  assumed  that  the  reference  to  the  "Act" 
in  the  above  case  referred  to  the  original  Act  and  all 
of  the  rules  and  regulations  of  the  Board  adopted 
pursuant  thereto  (as  distinguished  from  the  decisions 
of  the  Board  in  adjudicating  particular  cases).  If  this 
assumption  is  correct  then,  of  course,  the  depositions 
should  have  been  permitted  since  the  Board's  own 
rules  make  specific  provision  therefor. 

In  a  case  cited  by  Respondent,  N.L.R.B.  vs.  Safway 
Steel  Scaffolds  Company  of  Georgia,  383  F.2d  273 
(1967),  Judge  Thornberry,  for  the  Fifth  Circuit,  ad- 
dressed himself  to  this  precise  point,  at  page  176,  as 
follows : 

"Section  10(b)  of  the  Act  would  appear  to  give 
a  trial  examiner  authority  to  permit  the  taking 
of  depositions  in  any  case  where  such  a  procedure 
would  be  practical: 

Any  such  (unfair  labor  practice)  proceeding 
shall,  so  far  as  practicable,  be  conducted  in 
accordance  with  the  rules  of  evidence  applicable 
in  the  district  courts  of  the  United  States  under 
the  rules  of  civil  procedure  for  the  district 
courts  of  the  United  States,  *  *  *  5 

However,  the  practicality  of  having  pretrial  dis- 
covery in  labor  proceedings  has  been  somewhat 
uncertain.  In  1960,  Member  Jenkins  submitted  a 
committee's  proposals  for  changes  in  the  Board's 
rules  and  regulations.  45  L.R.R.M.  94, 101  ( 1960) . 
Among  other  things,  he  noted  that  it  would  be 
desirable  to  have  pretrial  discovery  but  that  it 
would  not  be  feasible  for  trial  examiners  to  pre- 
side over  the  taking  of  all  depositions.  He  went 
on  to  say  that  there  was  no  reason  why  the  in- 
ability of  examiners  to  preside  should  be  an  in- 
superable obstacle: 
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Personally,  I  can  see  no  reason  by  such  depo- 
sitions could  not  be  taken  by  either  party  as  a 
matter  of  right  before  anyone  authorized  by  the 
state  or  Federal  government  to  take  oaths,  if 
some  means  could  be  devised  for  enforcing  this 
right  without  having  to  resort  to  the  tedious 
and  time-consuming  process  of  obtaining  a  court 
order  to  enforce  the  right  of  deposition. 

The  Board  was  persuaded  by  this  comment  and 
evidently  did  not  visualize  any  real  problem  of 
enforcement;  for  its  rules  and  regulations  now 
provide  a  detailed  procedure  for  the  taking  of 
depositions  if  in  the  judgment  of  the  trial  exam- 
iner good  cause  has  been  shown.  NLRB:  State- 
ments of  Procedure,  Rules  and  Regulations  §§ 
102.30,  102.35  (Lab.  Rel.  Rep.  LRX  4058,  4060). 
In  light  of  section  10(b)  and  of  these  new  rules, 
which  were  in  effect  when  the  hearing  in  the  in- 
stant case  was  conducted,  we  must  conclude  that 
the  examiner  was  wrong  in  holding  that  there 
is  absolutely  no  provision  for  pretrial  discovery. 

5.  Fed.R.Civ.P.  26-37  govern  pretrial  discovery 
in  civil  cases  to  be  tried  in  federal  district  courts. 
Rules  26-32  set  out  detailed  procedures  for  taking 
depositions  upon  oral  examination  and  written 
interrogatories." 

Obviously,  Judge  Thornberry's  careful  description 
of  the  chronology,  commencing  with  a  committee  rec- 
ommendation in  1960,  demonstrates  that  he  reached  the 
same  conclusion  that  Petitioner  did,  as  set  out  in  Peti- 
tioner's Opening  Brief,  pages  13-15. 

N.L.R.B.  vs.  Safway  Steel  Scaffolds  Company  of 
Georgia  illustrates  the  practical  trial  difficulties  facing 
the  employer  who  is  denied  the  right  of  discovery.  In 
commenting  on  the  evidence  at  page  280,  the  Court 
stated : 
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"Second,  it  offered  evidence  which  tended  to  show 
that  Mr,  Wallace  could  not  have  made  the  state- 
ments he  allegedly  made  to  Frank  Edward  Cogdel 
on  two  separate  occasions  in  June  because  he  was 
not  at  the  plant  on  either  of  those  days.  The  mak- 
ing of  the  statements  to  all  employees  in  May  and 
to  Quincy  Knox  in  July  was  denied  but  not  ef- 
fectively refuted.  Although  this  rebuttal  evidence 
might  have  led  us  to  a  different  result  had  we  been 
the  original  triers  of  fact,  we  cannot,  under  the 
substantial-evidence  rule,  say  that  the  Board,  fol- 
lowing the  examiner,  was  unreasonable  in  believ- 
ing the  employees  or  that  its  findings  were  not 
based  upon  such  relevant  evidence  as  a  reasonable 
mind  might  except. 

(12-14)  Any  uneasiness  we  might  have  about 
the  credibility  of  Frank  Edward  Cogdel,  the  Gen- 
eral Counsel's  principal  witness,  is  overcome  by 
the  fact  that  respondent  clearly  violated  section 
8(a)   (5)  when  it  reduced  wages  on  July  1."' 


>> 


With  this  particular  case  following  the  normal  course 
of  an  unfair  labor  practice  hearing  it  is  clear  that 
counsel  for  the  employer  learned  at  the  hearing  for 
the  first  time  of  the  statements  allegedly  made  by  Mr. 
Wallace.  It  seems  to  Petitioner  that  trial  counsel  must 
have,  under  pressure,  accomplished  an  outstanding  job 
of  presenting  rebuttal  evidence  for  the  Court  to  hold 
".  .  .  this  rebuttal  evidence  might  have  led  us  to  a  dif- 
ferent result  had  we  been  the  original  triers  of  fact . . ." 

Assuming  this  case  had  gone  to  hearing  without  the 
objective  fact  of  the  employer's  having  reduced  wages 
on  July  1,  the  entire  thrust  of  the  unfair  labor  practice 
charge  could  have  depended  on  whether  or  not  Mr. 
Wallace  made  the  statements  attributed  to  him.  Given 
that  assumption,   and  given  the  pre-trial  discovery 
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which  is  considered  an  elementary  and  basic  right  in 
all  litigation,  it  would  appear  from  a  reading  of  the 
opinion  that  employer's  counsel  could  have  so  effectively 
presented  the  rebuttal  e\'idence  that  there  would  have 
been  no  doubt  in  the  Trial  Examiner's  mind.  It  would 
appear  to  be  a  reasonable  assumption  that  this  case 
could  have  ended  at  that  level,  and  not  have  constituted 
one  more  N.L.R.B.  case  before  a  United  States  Court 
of  Appeals. 

Given  the  discovery  which  is  normally  considered 
such  a  basic  element  of  justice,  it  is  at  least  reasonable 
to  assume  that  many  employers  might,  through  the 
medium  of  that  discoveiy,  learn  that  their  own  man- 
agerial personnel  for  whose  acts  and  statements  they 
are  accountable  have  indeed  been  guilty  of  an  unfair 
labor  practice.  With  a  reasonable  period  before  trial 
to  evaluate  the  available  evidence  many  employers 
might  veiy  well  elect  to  make  their  peace  with  the 
Board  rather  than  to  proceed  to  hearing. 

Electromec  finds  itself  in  the  somewhat  anomalous 
position  of  having  been  denied  its  right  to  discovery 
and  yet  having  prevailed  before  the  Trial  Examiner. 

If  an  employer  who  has  lost  before  the  Trial  Ex- 
aminer does  not  prevail  before  the  Court  of  Appeals 
because  of  lack  of  a  showing  of  prejudice  how,  it  may 
well  be  asked,  can  this  employer,  winning  its  case  be- 
fore the  Trial  Examiner,  claim  prejudice?  The  answer, 
of  course,  is  that  the  employer  goes  before  the  Board 
on  re\aew  of  a  Trial  Examiner's  decision  with  an  im- 
perfect, and  incomplete,  record.  The  employer  is  now 
bound  by  it  and  because  of  a  denial  of  its  right  to  pre- 
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trial  discovery,  and  a  denial  of  its  right  to  effectively 
prepare  the  case  for  trial,  that  record  does  not  ad- 
equately reflect  the  employer's  position. 

Living  on  the  side  of  the  angels,  with  all  of  the  ad- 
ministrative and  investigative  machinery  of  the  Board 
available,  it  is  a  simple  matter  for  Respondent's  counsel 
nov^  to  say  that  Electromec  "could  as  easily"  have  pre- 
sented this  evidence.  The  fact  is  that  v^hen  counsel  is 
learning  for  the  first  time  in  the  course  of  trial  M^hat 
the  specific  allegations  are  he  simply  does  not  have  the 
time  available  to  effectively  present  the  rebuttal  evi- 
dence. 

Another  case  cited  by  Respondent  illustrates  the 
problem  faced  by  the  employer.  Texas  hidustries  Inc. 
vs.  N.L.R.B.,  336  F.2d  128  is  cited  for  the  proposition 
that  Electromec  "could  have  interviewed  the  employ- 
ees." Also,  it  is  pointed  out  at  page  19  of  Respondent's 
brief,  that  in  fact  the  "Company  did  interview  em- 
ployees who  had  participated  in  the  walkout."  Texas 
Industries  Inc.  vs.  N.L.R.B.,  at  page  133,  says  specif- 
ically, in  referring  to  the  right  to  interview  employees, 
that  'The  privilege,  however,  is  a  narrow  one." 

At  the  time  of  the  walkout,  and  immediately  fol- 
lowing it,  Electromec  did  indeed  interview  its  em- 
ployees. There  was  no  pending  litigation  then  and  this 
employer  was  making  a  sensible  effort  (without  suc- 
cess, it  may  be  noted)  to  learn  just  what  had  occured. 

Interviewing  employees,  then,  is  a  vastly  different 
thing  from  interviewing  them  in  the  context  of  a 
pending  unfair  labor  charge  complaint.  The  employer 
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is  already  enmeshed  and  it  would  be  something  less 
than  prudent,  without  having  any  knowledge  of  what 
the  complaining  witnesses  contend,  to  embark  on  a 
blanket  interrogation  of  the  non-complaining  em- 
ployees, and  perhaps  risk  additional  charges  by  that 
very  act. 

As  a  matter  of  trial  preparation  it  is  a  cart  before 
the  horse  situation  anyway.  The  employer  cannot  know 
what  investigation  and  marshalling  of  the  available 
evidence  is  required  until,  of  course,  he  knows  pre- 
cisely what  the  contentions  of  the  adverse  parties  are. 
These  contentions  are,  of  course,  discovered  and  es- 
tablished by  deposing  an  adverse  party  under  oath. 

As  was  pointed  out  in  the  opening  brief  (pages  14- 
15)  there  are  a  number  of  highly  specific  and  relevant 
matters  to  which  Electromec  could  have  addressed 
its  trial  preparation  had  it  been  given  the  basic  right 
of  deposition  discovery. 

Certainly  the  fact  of  no  stated  purpose  before, 
during  or  after  the  walkout  could  have  been  more 
effectively  presented  with  additional  evidence. 

Electromec  could  have  established  that  the  other 
employees  did  not  know  that  Saxer,  Gilbert,  Mooney 
and  Pickelman  had  attempted  to  protect  themselves 
by  obtaining  permission  to  leave  early. 

It  is  believed  that  Electromec  could  have  established 
to  a  certainty  as  Porchein  testified  (opening  brief 
page  18),  and  as  the  Trial  Examiner  apparently  con- 
cluded, that  the  only  purpose  of  the  walkout  was  to 
retaliate  against  Porschein — an  unprotected  purpose. 
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Clearly,  Electromec  could  have  proved  that  the  men 
who  walked  out  knew  that  Saxer  had  already  tendered 
his  resignation, 

Electromec  would  certainly  have  established  that 
there  was  absolutely  no  connection  between  the  Sep- 
tember 21st  meeting  and  the  October  8th  walkout. 

Obviously,  some  of  this  evidence  came  in  anyway, 
by  cross-examination  of  the  dischargees.  The  point  is, 
however,  that  when  counsel  is  compelled  to  try  the 
case  blind,  the  record  is  incomplete,  one  side  is  deprived 
of  a  complete  and  fair  trial,  and  the  record  is  left  in 
a  condition  which  permits  the  Board  to  rationalize 
at  will  in  order  to  reverse  its  Trial  Examiner. 

In  the  introductory  notes  to  Rule  26  of  the  Federal 
Rules  of  Civil  Procedure  at  28  U.S.C.A.  Rules  17  to  33 
292,  an  extract  from  a  law  review  article  states  the  case 
on  this  issue  as  fully  and  fairly  as  it  can  be  made : 

"The  rules,  both  by  virute  of  their  express  pro- 
visions and  as  a  result  of  the  liberal  and  enlight- 
ened manner  in  which  they  have  been  construed 
and  applied  by  the  courts,  afford  simple  and  ef- 
ficacious means  for  a  searching  discovery,  narrow- 
ing of  the  issues  and  obtaining  evidence  for  use 
at  the  trial.  They  have  proven  a  marked  and 
noteworthy  advance  in  the  administration  of 
justice.  A  number  of  states  have  adapted  the  fed- 
eral practice  in  this  respect  for  the  use  in  the 
local  courts.  The  discovery  remedies  embody  a 
far-reaching  step  in  the  direction  of  achieving 
the  principal  goal  of  the  new  procedure,  to  which 
reference  was  made  at  the  opening  of  this  dis- 
cussion, namely,  the  elimination  of  the  'sporting 
theory'  of  justice."  1942,  41  Mich.  L.  Rev.  224. 
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It  is  submitted  that  the  writer  considered  the  former 
practice  at  least  sporting  in  that  both  sides  went  into 
trial  blind.  It  would  be  something  of  an  understate- 
ment to  suggest  that  this  author  might  be  astonished 
to  learn  that  the  Board  not  only  considers  it  proper, 
but  entirely  appropriate,  for  one  side  to  proceed  to 
trial  fully  informed  and  the  other  side  to  go  to  trial 
without  benefit  of  discovery. 


CONCLUSION. 

Respondent  apparently  does  not  take  issue  with  the 
review  of  the  labor  relations  at  Electromec  (opening 
brief  pages  39-43)  since  no  reference  to  these  facts 
is  found  in  Respondent's  brief.  As  stated  therein,  this 
was  an  aspect  of  the  case  that  should  have  been  given 
some  weight  by  the  Board. 

For  the  reasons  set  out  in  the  opening  brief  and  this 
reply  brief,  the  Decision  and  Order  of  the  National 
Labor  Relations  Board  should  be  reversed  and  vacated, 
and  its  Cross-Petition  for  Enforcement  denied. 

Respectfully  submitted, 

COTTRELL,   HOFVENDAHL,  & 
ROESSLER, 

By  Russell  L.  Hofvendahl, 

Attorneys  for  Petitioner. 


22 

Certificate  of  Attorney 

I  certify  that,  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

R.   L.   HOFVENDAHL 
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NATIONAL  LABOR  RELATIONS  BOARD, 
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On  Petition  for  Review  and  Cross-Application  for 

Enforcement  of  an  Order  of  The  National 

Labor  Relations  Board 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS  BOARD 


QUESTION  PRESENTED 

Whether  substantial  evidence  on  the  record  as  a  whole  supports  the  Board's 
finding  that  the  Company  violated  Section  8(a)(1)  of  the  Act  by  discharging 
employees  Robert  Saxer,  Davy  Mooney,  Wilfred  Gilbert,  and  Charles  Pickel- 
man  because  of  their  participation  in  a  protected  work  stoppage. 


COUNTERSTATEMENT  OF  THE  CASE 

This  case  is  before  the  Court  upon  petition  of  Electromec  Design  and 
Development  Company,  Inc.,  pursuant  to  Section  10(f)  of  the  National 
Labor  Relations  Act,  as  amended  (61   Stat.  136,  73  Stat.  519,  29  U.S.C., 
Sec.  151,  et  seq.),  to  review  an  order  of  the  National  Labor  Relations 
Board  issued  on  December  8,  1967  (R.  145-154,  19-33).*    The  Board's 
decision  and  order  are  reported  at  168  NLRB  No.  107.    The  Board  has 
cross-petitioned  for  enforcement  of  its  order.    This  Court  has  jurisdiction 
over  the  proceeding,  the  unfair  labor  practices  having  taken  place  in  Santa 
Clara,  California,  where  petitioner  (the  "Company")  is  engaged  in  the  serv- 
icing of  electrical  equipment.    No  issue  as  to  the  Board's  jurisdiction  is 
presented. 


L      The  Board's  Findings  of  Fact 

The  Board  found  that  the  Company  violated  Section  8(a)(1)  of  the  Act 
by  discharging  Robert  Saxer,  Davy  Mooney,  Wilfred  Gilbert,  and  Charles 
Pickelman  because  of  their  participation  in  a  protected  work  stoppage. 
The  facts  on  which  the  Board's  findings  rest  are  summarized  below. 

In  1964,  the  Company  added  a  metal  shop  to  its  operations    in  which, 
using  tools  and  equipment  provided  by  IBM,  it  constructed  test  equipment 


References  to  the  pleadings,  decision  and  order  of  the  Board,  the  Trial  Examiner's 
recommended  decision  and  order,  and  other  papers  reproduced  as  Volume  I,  pleadings, 
are  designated  "R."    References  to  portions  of  the  stenographic  transcript  reproduced 
pursuant  to  the  rules  of  this  Court  are  designated  "Tr."    References  preceding  a  semi- 
colon are  to  the  Board's  findings;  those  following  are  to  supporting  evidence. 


solely  for  that  firm.    The  metal  shop  was  divided  by  a  partition  into  a 
sheet  metal  shop  and  a  machine  shop  (R.  20;  Tr.  85-87,  139).    On  var- 
ious dates  in  1965,  the  Company  hired,  at  the  behest  of  IBM,  a  number 
of  tool  and  die  makers  to  work  in  the  machine  shop.    Among  those 
hired  were  employees  Saxer,  Mooney,  Gilbert,  and  Pickelman  (R.  20;  Tr. 
87,  9-10,  36,  50,  65). 

In  February  1966,^  a  union  representation  election  was  held  at  the  Com- 
pany, and  the  employees  voted  to  reject  the  Union  ^  (Tr.  21;  R.  72,  88- 
89,  147).    Thereafter,  during  March,  Pickelman,  Mooney,  Gilbert,  and  two 
other  tool  and  die  makers  approached  Company  President  Joseph  Padgett 
and  requested  that  the  employees  be  given  a  holiday  on  Good  Friday. 
Padgett  granted  the  request  (R.  21;  Tr.  37-38,  72,  91). 

In  mid-July,  tool  and  die  maker  Saxer,  who  earned  $4.20  an  hour, 
asked  Carl  Porschien,  the  manager  of  the  metal  shop,  for  a  raise.    Por- 
schien  agreed  to  check  with  his  superiors,  and  returned  later  to  tell  Saxer 
that  he  would  be  given  a  five  cent  increase.    A  short  time  afterward, 
Saxer  inquired  if  "there  [was]   any  chance  of  getting  a  little  more  than 
this?"    Porschien  repUed  that  there  was  no  chance  at  that  time,  but  that 
he  would  see  what  came  up  in  the  next  four  to  six  weeks.    At  the  end 
of  that  period,  Saxer  again  asked  Porschien  for  an  increase,  claiming  that 
the  rate  he  was  receiving  was  insufficient  for  a  tool  and  die  maker.    Por- 
schien disputed  this  and  refused  to  grant  Saxer  an  increase.    Saxer  then 
encouraged  other  employees  to  follow  his  example  and  ask  the  Company 
for  raises  (R.  21;  Tr.  13-15). 


Ail  dates  are  in  1966. 


^  The  record  does  not  indicate  the  scope  of  the  unit  in  which  the  election  was 
held,  but  it  is  clear  that  such  unit  embraced  at  least  the  tool  and  die  makers  (R.  21; 
Tr.  89). 


Shortly  after  Labor  Day,  Saxer  again  approached  Porschien  and  in- 
quired if  an  employee  (Ford),  who  had  not  worked  the  day  after  Labor 
Day  because  of  illness,  would  be  paid  for  the  holiday.    Porschien  re- 
sponded by  asking  Saxer,  "What  are  you,  some  sort  of  a  committeeman 
or  something  for  the  group?"     Saxer  answered  that  he  was  only  "trying 
to  find  out  what  happened,"  that  "what  happens  to  one  man  in  the  shop 
can  happen  to  another  man,"  and  that  he  was  therefore  interested  in 
knowing  what  the  Company  poUcy  was  (R.  21;  Tr.  15-16). 

In  mid-September,  the  machine  shop  employees  met  and  discussed 
working  conditions  at  the  Company  in  an  effort  to  "tr[y]   to  figure  out 
what  points  [they]   would  like  to  submit  to  management  as  things  [they] 
wanted  for  benefits."    They  agreed  to  present  the  following  demands  to 
the  Company:     (1)  a  two  week  paid  vacation  after  one  year  of  employ- 
ment; (2)  an  improved  hospitalization  plan;  (3)  sick  leave;  (4)  a  modifi- 
cation of  the  rule  requiring  employees  to  work  the  day  before  and  the 
day  after  a  holiday  to  be  eligible  for  hoUday  pay;  and  (5)  overtime  pay 
for  all  Saturday  work  (R.  21-22;  Tr.  16,  18). 

Saxer  then  went  to  Porschien  and  submitted  the  employees'  five  de- 
mands to  him.    Porschien  read  the  demands,  but  told  Saxer,  "I  can't  do 
anything  about  it."    Saxer  requested  that  Porschien  "set  something  up 
with  management  or  somebody  [the  employees  could]   talk  to."    Although 
Porschien  acceded  to  this  suggestion,  there  was  some  delay  in  arranging 
the  meeting,  and,  therefore,  "every  other  day  or  so"  different  employees 
in  the  machine  shop  would  approach  Porschien  and  question  him  as  to 
when  the  meeting  would  be  held  (R.  22;  Tr.  16-17,  52).    A  meeting  for 
the  tool  and  die  makers  was  finally  scheduled  to  be  held  on  September 
21,  at  4:15  p.m.,  after  working  hours.     A  second  meeting  was  arranged 
the  next  day  for  the  remaining  employees  in  the  machine  shop  (R.  22; 
Tr.  17,  52,  148-149). 


At  the  September  21  meeting,  Saxer,  Mooney,  Pickelman,  Gilbert  and 
three  other  tool  and  die  makers  met  with  President  Padgett,  Vice-President 
Fred  Vasta,  and  the  leadman  in  the  machine  shop,  Forrest  Starr  (R.  22; 
Tr.  18).    When  the  meeting  opened,  Saxer,  in  response  to  a  question  by 
Padgett,  acknowledged  that  he  would  be  the  spokesman  for  the  employ- 
ees.   Saxer  then  presented  the  five  points  which  the  employees  had  agreed 
upon  (R.  22;  Tr.  93,  18).    Padgett  listened  to  the  employees' proposals, 
promised  an  improved  hospitalization  plan,  but  otherwise  rejected  their 
demands.    Padgett  refused  to  change  the  Company's  vacation  policy  of 
two  weeks  vacation  after  three  years  (as  opposed  to  the  employees'  de- 
mand for  two  weeks  after  one  year);  explained  that  the  Company  was 
still  too  small  to  be  able  to  afford  sick  leave;  and    contended  that  there 
could  be  no  overtime  for  Saturday  work  because  IBM's  work-week  began 
that  day,  and  it  was  necessary  for  the  Company  to  conform  its  work- 
week to  that  of  IBM.     Regarding  the  demand  for  modification  of  the 
rule  requiring  an  employee  to  work  both  the  day  before  and  the  day 
after  a  holiday  to  be  entitled  to  hoUday  pay,  Padgett  asserted  that  this 
rule  was  necessary  to  prevent  employees  from  leaving  at  noon  on  the 
day  before  a  holiday  or  returning  at  noon  the  day  after.    Padgett  agreed, 
however,  that  an  exception  might  be  made  if  the  employee's  absence  was 
caused  by  illness  and  he  proved  this  by  bringing  in  a  doctor's  certificate 
(R.  22;  Tr.  93-95,  26,  29,  47-48,  58,  73-74). 

On  Saturday,  October  8,  at  8  a.m.,  Saxer  went  to  Porschien  and  told 
him  that  he  "would  like  to  talk  to  [him]   about  a  raise."    Porschien  re- 
pUed:     "I  just  talked  to  you  about  a  raise  two  or  three  weeks  ago.    Your 
rate  is  sufficient  for  a  toolmaker,  and  we  are  going  to  keep  this  rate  the 
way  it  is  for  a  while."    Saxer  then  told  Porschien  that  if  this  was  the 
situation,  he  was  tendering  his  resignation  as  of  October  14  (the  end  of 


the  work-week).    Porscliien  answered,  "All  right,  fine.  Bob"  (R.  23;  Tr. 
19-20,  25-26). 

About  9  a.m.,  Porscliien  granted  Saxer  permission  to  leave  early  (R. 
23;  Tr.  159-155).    Thereafter,  Mooney,  Gilbert,  and  Pickelman  approached 
leadman  Starr  (Porscliien  was  out  of  the  metal  shop  at  the  time)  and 
asked  to  be  allowed  to  take  the  afternoon  off.    Although  only  Gilbert 
had  an  excuse  for  leaving  before  the  end  of  the  day  —  to  see  that  his 
wife  was  following  her  doctor's  prescribed  treatment  for  her  high  blood 
pressure  —  Starr  gave  all  three  employees  permission  to  leave  early  (R. 
23-24;  Tr.  54,  67,  40,  189-186).    The  Company's  policy  was  that  Satur- 
day work  was  more  or  less  optional,  and  that  an  employee  could  take 
the  day  off  unless  the  Company  was  "in  a  position  where  a  job  had  to 
be  gotten  out"  (R.  24;  Tr.  62-63). 

Later,  after  going  back  to  work,  Saxer  informed  the  other  employees 
of  his  decision  to  resign.    The  employees  then  decided  that  this  would 
be  a  good  time  to  "wake  up"  management  and  that  they  would  all 
leave  early  (R.  23;  Tr.  20-21,  67,  40,  53-54). 

At  11:22  a.m.,  all  the  employees  in  the  machine  shop,  about  ten  men, 
plus  Will  Mooney  of  the  sheet  metal  shop  (a  brother  of  toolmaker  Davy 
Mooney)  lined  up  at  the  time  clock  intending  to  punch  out  two  minutes 
later  at  11:24  a.m.     Starr,  noticing  the  employees  "all  ganged  up  at  the 
clock",  asked  the  group  "What's  going  on  here?"    One  or  more  of  the 
employees  repUed  that  they  were  going  home.     Starr  then  left,  found 
Porschien  in  the  engineering  department,  and  returned  with  him  to  the 
metal  shop.    Porschien  asked  the  employees  what  was  going  on,  and  was 
advised  by  an  employee  that  the  men  were  going  home.    Porschien 
then  told  Saxer  that  he  was  under  the  impression  that  Saxer  had  wanted 
to  leave  at  noon,  and  questioned  Saxer  as  to  why  he  was  leaving  at  11:24 


a.m.  rather  than  at  lunchtime.    At  that  point  Mooney  spoke  up  and  ex- 
plained that  it  would  be  easier  to  compute  the  pay  for  five  hours  work. 
At  11:24  a.m.  the  employees  punched  out  and  left  (R.  24;  Tr.  187,  156, 
61). 

After  the  walkout,  Porschien  informed  an  IBM  manager,  Cliff  Walsh, 
as  to  what  had  happened,  and  Walsh  undertook  to  notify  officials  of 
Electromec  (R.  29;  Tr.  157).    Walsh  reached  Vice  President  Vasta  later 
that  evening,  and  the  following  morning,  Sunday,  Vasta  informed  Presi- 
dent Padgett  as  to  what  had  taken  place.    Padgett  told  Vasta  to  go  to 
the  plant  with  the  manager  of  the  personnel  department,  Kochenberg, 
and  the  assistant  manager.  Bunker,  to  telephone  each  employee  who  had 
walked  off  the  job,  and  to  ascertain  why  these  employees  had  left.    At 
the  office  Vasta  and  the  two  personnel  men  divided  the  Ust  of  names 
of  those  employees  who  had  participated  in  the  walkout  and  proceeded 
to  call  them  (R.  29-25;  Tr.  206-208,  98). 

Vasta  spoke  to  Saxer,  Gilbert,  and  a  third  employee  named  Bates. 
When  Vasta  asked  Saxer  why  he  had  left  on  Saturday,  Saxer  replied  that 
he  "felt  like  taking  the  afternoon  off."    Although  Vasta  pointed  out  that 
all  the  employees  had  walked  off  the  job  together,  Saxer  did  not  elabo- 
rate upon  his  excuse  for  leaving  and  said  only  that  he  "didn't  know 
about  the  other  men  [,  that  tjhey  [would]   have  to  speak  for  themselves." 
Saxer  declined  to  go  to  the  Company  office  and  speak  to  Vasta  about  the 
matter  (R.  25;  Tr.  208-209,  23). 

Gilbert  informed  Vasta  during  their  telephone  conversation  that  he  had 
left  because  "he  was  not  happy  with  a  15-cent  differential  between  his 
rate  and  the  top  rate  in  the  shop.""*    Vasta  asked  Gilbert  to  "come  down 


^  Tool  and  die  maker  Pickelman  received  the  top  rate,  $4.40  per  hour  (R.  20;  Tr. 
36). 


to  the  office  and  talk  to  [him]   about  it  personally,"  but  Gilbert  refused, 
saying  "No,  I  don't  want  to  do  that.     I  will  see  you  tomorrow  as  a 
group"  (R.  25:  Tr.  209,  67-68). 

Bates,  the  last  employee  reached  by  Vasta  by  telephone,  told  Vasta  he 
had  walked  out  on  Saturday  because  of  the  "mess  in  the  shop."    Bates 
also  advised  Vasta  that  "he  was  unhappy  with  the  whole  situation  and 
he  didn't  know  exactly  what  he  was  going  to  do."    Vasta  then  requested 
that  Bates  come  down  to  the  office,  and  Bates  did.    At  the  office.  Bates 
remarked  that  ever  since  his  failure  to  attend  the  September  2 1 ,  meeting 
between  the  tool  and  die  makers  and  management,  "the  rest  of  the  boys 
in  the  shop  [had  given  him]   nothing  but  a  hard  time,"  and  refused  to 
talk  to  him  or  have  lunch  with  him.     Bates  explained  that  the  reason  he 
had  left  early  was  that  he  not  only  had  to  work  with  his  fellow  employ- 
ees but  "to  live  with  them"  (R.  25;  Tr.  210). 

Assistant  Personnel  Manager  Bunker  telephoned  and  spoke  with  two 
other  employees  who  had  participated  in  the  walkout.    Employee  Jim 
McKenna  reported  that  he  had  taken  the  rest  of  the  day  off  because  he 
had  had  an  appointment,  and  Will  Mooney  explained  that  he  had  left  be- 
cause "he  was  tired  of  working  overtime."    Bunker  relayed  what  he  had 
learned  to  Vasta  (R.  25;  Tr.  135,  137). 

That  same  Sunday  evening,  after  the  phone  calls  were  completed, 
Vasta  met  with  President  Padgett.    Vasta  suggested  that  all  of  the  em- 
ployees who  participated  in  the  walkout  should  be  fired,  but  Padgett  re- 
minded him  that  there  was  "work  to  get  out"  and  that  it  would  be  nec- 
essary to  be  more  selective  (R.  25;  Tr.  212).    When  he  arrived  at  the 
plant  the  next  morning,  Vasta  told  Porschien  to  remove  the  time  cards 
of  toolmakers  Saxer,  Davy  Mooney,  Gilbert,  and  Pickelman,  and  also  the 
card  of  sheet  metal  worker  Will  Mooney.    However,  when  Porschien 


mentioned  that  he  felt  that  Will  Mooney  "was  just  caught  up  into  a  sit- 
uation whereby  he  .  .  .  had  to  live  with  everybody"  but  that  he  was  "pri- 
marily happy"  with  the  Company,  Vasta  agreed  not  to  pull  Will  Mooney's 
card  (R.  25-26;  Tr.  211-213).    Porschien  then  proceeded  to  remove  the 
cards  of  the  four  remaining  employees,  and  a  few  minutes  later  told 
Vasta  all  that  he  knew  about  the  walkout  (R.  26;  Tr.  174-176). 

Davy  Mooney,  who  had  been  injured  in  a  boating  accident  during  the 
weekend,  called  leadman  Starr  to  say  that  he  would  not  be  in,  and  Starr 
advised  him  to  call  back  later  because  the  tool  and  die  men  were  having 
a  meeting  with  management  (R.  26;  Tr.  54).    The  other  three  employees 
whose  cards  had  been  pulled  -  Saxer,  Gilbert,  and  Pickelman  -  arrived 
for  work  shortly  after  6  a.m.  and  were  told  by  Porschien  to  wait.    At 
6:24  a.m.,  starting  time,  Starr  told  the  employees  not  to  prepare  for 
work.    About  an  hour  later,  Porschien  ushered  the  three  men  upstairs 
to  the  conference  room,  where  they  joined  Padgett,  Vasta,  and  Bunker. 
Padgett  looked  through  a  file  of  papers  that  were  in  front  of  him,^  and 
then  called  upon  Porschien  to  speak  (R.  26;  Tr.  21-22,  41-42,  43-44,  68, 
101-102).    Porschien  informed  the  employees  that  their  services  as  tool 
and  die  makers  were  no  longer  needed.    When  Saxer  asked  if  this  meant 
that  they  were  discharged,  Padgett  answered  "in  a  sense"  and  then,  in 
response  to  a  second  question,  assured  the  three  employees  that  they 
would  not  be  "blackballed"  (R.  27;  Tr.  79,  102,  22). 

After  Davy  Mooney  had  learned  from  Starr  that  a  meeting  of  the  tool 
and  die  makers  was  being  held,  he  drove  to  the  plant.    Upon  arriving  at 


^  The  Trial  Examiner  found  that  "it  is  possible  that  the  papers  which  Padgett  was 
examining  were  management  accounts  of  what  had  been  said  and  done  by  the  four 
men  and  that  in  retrospect,  he  remembered  these  and  confused  them  with  such  state- 
ments of  the  men  as  were  made  at  the  meeting." 
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the  parking  lot  Mooney  encountered  Pickelman,  who  advised  him  that 
"there  wasn't  even  any  use  to  getting  out,  that  [they]   had  all  been  fired." 
Mooney  then  approached  Porschien  and  asked  him  if  it  were  true  that  he 
was  fired.    Porschien  said  that  it  was,  and  requested  that  Mooney  follow 
him  to  the  personnel  office.    At  the  office,  Mooney  questioned  Porschien 
as  to  "exactly  why  he  had  been  fired."    Porschien  responded:     "Well, 
Dave,  we  can't  have  everyone  going  home  at  noon  every  time  somebody 
quits."    Porschien  also  told  Mooney  that  the  services  of  the  tool  and  die 
makers  were  no  longer  needed  (R.  27;  Tr.  54-55). 


II.      The  Board's  Conclusions  and  Order 

On  the  basis  of  the  foregoing  evidence,  the  Board  found,  in  agreement 
with  the  Trial  Examiner,  that  the  Company  discharged  Saxer,  Mooney, 
Gilbert,  and  Pickelman  because  they  had  engaged  in  a  concerted  work 
stoppage.    The  Board  further  found  —  reversing  the  Trial  Examiner  on 
this  point  —  that  this  concerted  activity,  because  it  concerned  terms  and 
conditions  of  employment,  was  protected  under  Section  7  of  the  Act. 
The  Board  therefore  concluded  that  the  discharges  violated  Section  8(a) 
(1)  of  the  Act  (R.  145-151). 

The  Board's  order  requires  the  Company  to  cease  and  desist  from  the 
unfair  labor  practices  found.    Affirmatively,  the  Company  is  required  to 
offer  reinstatement  to  Saxer,  Mooney,  Gilbert,  and  Pickelman,  to  make 
them  whole  for  any  loss  of  earnings  suffered  as  a  result  of  the  unfair 
labor  practices,  and  to  post  an  appropriate  notice  (R.  152-154). 


11 

ARGUMENT 

I.  Substantial  Evidence  on  the  Record  as  a  Whole 
Supports  the  Board's  Finding  that  the  Company 
Violated  Section  8(aXl)  of  the  Act  by 
Discharging  Saxer,  Mooney,  Gilbert  and 
Pickelman  because  of  their  Participation  in  a 
Protected  Walkout 

Section  7  of  the  Act  guarantees  to  employees  the  right  to  engage  in 
"concerted  activities  for  the  purposes  of  collective  bargaining  or  other 
mutual  aid  or  protection."    As  this  Court  noted  in  N.L.R.B.  v.  Tanner 
Motor  Livery,  Ltd..  349  F.2d  1,  3,  Section  7  "specifically  distinguishes 
between  the  purposes  of  collective  bargaining  and  the  purpose  of  other 
mutual  aid  or  protection,"  and  protects  "concerted  activities,  even  though 
not  collective  bargaining,  which  have  to  do  with  terms  and  conditions 
of  employment." 

The  Company  concedes  that  the  walkout  of  October  8,  was  concerted 
activity  (Br.  p.  30).    There  is  also  no  doubt  that  the  four  employees 
discharged  -  Saxer,  Mooney,  Gilbert, and  Pickelman  —  were  fired  because 
of  their  participation  in  this  concerted  activity.    The  credited  testimony 
of  the  Company's  witnesses  shows  that  on  the  Sunday  evening  after  the 
walkout,  after  Vasta  had  spoken  with  several  employees  who  had  taken 
part  in  the  walkout,  he  then  conferred  with  President  Padgett  and  sug- 
gested that  all  of  the  employees  who  had  walked  off  the  job  should  be 
fired.    Padgett,  as  the  Trial  Examiner  noted,  "was  inclined  to  be  more 
selective,"  and  pointed  out  to  Vasta  that  the  shop  could  not  function  if 
all  of  the  employees  were  terminated.    Vasta  proceeded  to  select  those 
employees  to  be  discharged,  and  tiie  next  morning  Saxer,  Mooney,  Pickel- 
man, and  Gilbert  were  dismissed. 
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The  Company  argues  that  the  employees, who  were  highly  paid  tool 
and  die  makers,  were  discharged  because  they  were  overqualified  for  the 
work  they  were  required  to  do  and  could  be  replaced  by  less  skilled 
employees.    The  Company  concedes,  however,  that  absent  the  walkout 
it  was  content  to  wait  and  replace  the  toolmakers  through  normal  attri- 
tion (Br.  p.  24);  indeed,  three  toolmakers  w.io  worked  on  the  night  shift 
and  who  did  not  participate  in  the  walkout  were  not  discharged  (Tr. 
110-111).    As  Vice  President  Vasta  testified,  the  four  toolmakers  "were 
specifically  fired  because  they  had  walked  off  the  job  without  giving 
notice."    And  President  Padgett,  when  asked  what  led  to  the  firing  of 
the  toolmakers  replied,  "walking  off  the  job"  (Tr.  110).     It  is  thus  evi- 
dent that  it  was  the  walkout,  rather  than  the  fact  that  the  toolmakers 
were  "overqualified,"  which  provided  the  reason  for  the  discharges.^ 


Thus,  the  fact  that  Saxer  was  to  voluntarily  terminate  his  employment  with  the 
Company  shortly  after  he  was  discharged  on  October  10,  has  no  bearing  on  the  rea- 
son for  his  discharge.    Prior  to  the  walkout,  the  Company  was  obviously  content  to 
allow  him  to  resign  at  the  end  of  the  week.    It  was  only  after  Saxer  had  participated 
in  the  walkout  that  the  Company  decided  to  discharge  him  immediately. 

Tlie  Company's  further  argument  (Br.  pp.  22-23),  that  the  dischargees  did  not 
engage  in  "concerted  activity"  because  they  received  permission  to  leave  early,  is 
completely  without  merit.    In  the  first  place  employer  permission  is  irrelevant  in 
determining  whether  or  not  the  employees  engaged  in  concerted  activities.    The  fact 
that  some  employees  may  have  participated  in  concerted  activity  with  the  blessing 
of  their  employer  does  not,  of  course,  render  such  activity  any  less  concerted.    To 
reason  otherwise,  would  lead  to  the  absurd  result  that  an  employer  could  deprive 
his  employees  of  the  right  to  engage  in  protected  activities  for  their  mutual  aid  and 
protection  simply  by  sanctioning  such  activities. 

In  any  event,  the  Company's  contention  is  factually  incorrect.    The  four  tool- 
makers  did  not  seek,  and  were  not  given, permission  to  engage  in  a  concerted  work 
stoppage.    As  shown  in  the  text  {supra,  p.  6),  Saturday  work  was  more  or  less  op- 
tional and  the  Company  did  not  care  if  some  employees  did  not  work  that  day  as 
long  as  production  at  the  shop  did  not  suffer.    The  Company,  therefore,  did  not  ob- 
ject when  the  four  toolmakers  asked  —  as  individuals  —  for  permission  to  leave  early. 
On  the  other  hand,  the  Company  did  object  strongly  to  the  fact  that  these  employees 
joined  the  entire  machine  shop  in  walking  off  as  a  group;  and,  while  the  four  tool- 
makers  may  have  had  permission  to  leave  early,  they  did  not  have  permission  to  inter- 
rupt production  by  participating  in  a  unified  protest  against  management. 
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We  come  then  to  the  question  of  whether  the  concerted  activity  for 
which  the  toolmakers  were  discharged  was  for  the  purpose  of  "mutual 
aid  or  protection,"  and  therefore  protected  under  Section  7  of  the  Act 
as  activity  concerning  terms  and  conditions  of  employment.    We  submit 
that  substantial  evidence  supports  the  Board's  finding  that  the  walkout 
was  "a  manifestation  of  the  general  dissatisfaction  among  machine  shop 
personnel  as  to  the  failure  of  management  to  accede  to  their  demands" 
(R.   149). 

As  the  Board  noted,  the  walkout  was  supported  by  all  the  machine 
shop  personnel,  a  group  which,  during  the  three  months  preceding  the 
walkout  had  demanded,  both  individually  and  concertedly,  improvements 
in  their  terms  and  conditions  of  employment.    Thus,  these  employees 
first  insisted  that  they  be  given  Good  Friday  as  a  paid  holiday,  and  the 
Company    acceded  to  this  demand.     Subsequently,  in  mid-July,  Saxer 
asked  manager  Porschien  for  a  raise,  and  was  given  a  five  cent  increase. 
Further  attempts  by  Saxer  to  secure  an  additional  increase  were  unavail- 
ing and  he  then  advised  other  employees  to  request  increases  from  manage- 
ment.   At  least  one  employee,  Davy  Mooney,  did  ask  for  a  raise  (Tr.  51). 
On  September  21,  the  tool  and  die  makers  met  with  President  Padgett 
and  other  management  representatives  (the  rest  of  the  employees  in  the 
machine  shop  attended  a  similar  meeting  on  the  following  day),  and  pre- 
sented then-  demands  for  increased  vacations,  improved  hospitalization, 
sick  leave,  modification  of  the  rule  requiring  an  employee  to  work  the 
days  before  and  after  a  holiday  to  be  eligible  for  holiday  pay,  and  over- 
time for  all  Saturday  work.     Saxer  served  as  the  spokesman  for  the  em- 
ployees.   After  listening  to  these  proposals,  Padgett  promised  some  im- 
provement in  hospitalization  benefits,  but  otherwise  merely  explained  to 
the  employees  why  the  Company  was  unable  to  grant  their  requests. 
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These  demands  were  still  pending  and  unsatisfied  when  less  than  three 
weeks  later  —  on  October  8  —  the  employees  walked  out.    Althougli  the 
record  did  not  disclose  any  new  demands  after  September  21,  the  Board's 
conclusion  (R.  150)  that  the  prior  demands  "were  not  so  remote  in  point  of 
time  as  to  warrant  their  exclusion  from  our  consideration  in  determining 
the  cause  for  the  walkout",  is  plainly  warranted,  for  "the  language  of 
Section  7  is  broad  enough  to  protect  concerted  activities  whether  they 
take  place  before,  after  or  at  the  same  time  .  .  .  [the]   demand [s]    [are] 
made."    N.L.R.B.  v.  Washington  Aluminum  Co.,  370  U.  S.  9,  14. 

Furthermore,  as  the  Company  recognizes  (Br.  p.  18)  the  walkout  was 
obviously  triggered  by  the  decision  of  Saxer,  the  employees'  spokesman, 
(Co.  Br.  p.  34;  supra,  p.  5)  to  quit  when  he  was  again  denied  a  wage 
increase.    After  Porschien  told  him  "we  are  going  to  keep  this  rate  the  way 
it  is  for  a  while,"  Saxer  informed  the  other  employees  in  the  machine  shop 
of  his  decision  to  resign.    Later  that  morning  the  other  employees  in  the 
machine  shop  decided  that  this  would  be  a  good  time  to  "wake  up"  manage- 
ment, and  that  they  would  leave  after  five  hours  work  at  1 1:24  a.m. 

Based  on  this  evidence  the  Board  could  properly  find  that  the  walkout 
was  a  response  to  management's  failure  to  grant  the  employees'  demands 
for  additional  benefits.    While  entirely  plausible  in  itself,  this  conclusion 
is  further  buttressed  by  the  weakness  of  any  contrary  explanation  for 
the  walkout.    The  idea  that  the  employees  were  "mad"  at  Porschien  and 
that  the  walkout  was  designed  to  embarrass  him,  a  suggestion  first  raised 
by  Porschien's  testimony  (Tr.   17)  and  mentioned  by  the  Trial  Examiner 
(R.  32),  simply  cannot  withstand  scrutiny.    The  record  indicates  that 
Porschien,  a  Company  official  on  an  intermediate  level  (department 
manager  for  the  machine  and  sheet  metal  shops),  had  no  final  control 
over  wages  or  working  conditions  at  the  machine  shop  (Tr.  139,  148). 
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Porschien  did  not  even  attend  the  September  21  meeting  between  the 
tool  and  die  makers  and  management  (Tr.  149),  and  there  was  no  rea- 
son why  the  dissatisfaction  of  the  employees  should  have  been  directed 
specifically  at  him.    The  unlikelihood  of  such  a  possibility  is  borne  out 
by  the  fact  that  when  the  Company  later  questioned  the  employees  about 
the  walkout  not  a  single  employee  even  hinted  that  he  was  angry  with 
Porschien  or  that  such  anger  was  the  reason  for  the  walkout.    The  decision 
of  the  employees  to  "wake  up"  management  could  only  have  reference 
to  their  decision  to  bring  home  to  the  Company  the  seriousness  of  their 
demands. 

The  Company's  contention  that  when  it  discharged  these  employees, 
it  had  no  knowledge  that  they  had  engaged  in  a  protected  walkout  is 
unavaihng.    N.L.R.B.  v.  Biirnup  &  Sims,  379  U.  S.  21,  23-24.    As  Burnup 
&  Sims  made  clear,  the  riglit  of  employees  to  engage  in  protected  activities 
is  not  conditioned  upon  the  employer's  awareness  that  such  activities  are 
in  fact  sanctioned  by  the  Act.    Accordingly,  since  the  employees  were 
discharged  for  engaging  in  protected  activities,  the  employer's  knowledge 
of  such  activities  is  irrelevant.     In  any  event,  assuming,  arguendo,  that 
such  knowledge  is  indispensible  to  the  finding  of  a  violation  in  this  case, 
the  Board  could  properly  find  as  it  did  that  the  Company  "knew  or  had 
reasonable  basis  for  inferring  that  the  walkout  was  but  a  further  step  by 
machine  shop  personnel  to  improve  their  employment  terms"  (R.  150). 
Thus,  Vice  President  Vasta  and  Assistant  Personnel  Manager  Bunker  ob- 
tained considerable  information  during  their  telephone  conversation  with 
employees  which  tied  the  walkout  to  terms  and  conditions  of  employment. 
Toolmaker  Gilbert  told  Vasta  that  he  had  left  because  he  was  dissatisfied 
with  his  rate  of  pay,  and  that  the  employees  would  speak  to  him  the 
next  day  "as  a  group."    Employee  Bates  explained  to  Vasta  that  he  had 
walked  out  because  the  situation  at  the  shop  was  a  mess,  and  that  he  was 
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unhappy  with  the  whole  stiuation.     Bates  further  explained  that  he  had 
been  ostracized  by  his  fellow  employees  for  failure  to  attend  the  Septem- 
ber 21  meeting.    Similarly,  employee  Will  Mooney  advised  Bunker  that 
he  had  joined  the  walkout  because  he  was  tired  of  working  overtime. 

Finally,  although  Vice  President  Vasta  had  originally  selected  Will 
Mooney  as  one  of  the  employees  to  be  discharged,  this  decision  was  re- 
versed when  Porschien  told  Vasta  that  he  thought  Will  Mooney  really 
liked  his  job  and  was  just  "caught  up"  in  the  walkout  (R.  26;  Tr.  211, 
213).    By  retaining  Will  Mooney  on  this  basis  the  Company  expressly 
recognized  that  the  walkout  concerned  terms  and  conditions  of  employ- 
ment. 

In  light  of  this  evidence,  and  considering  the  fact  that  the  Company 
was  well  aware  of  the  concerted  activities  of  its  employees,  the  Board 
could  properly  find  that  the  Company  realized  that  the  walkout  was 
linked  to  employee  dissatisfaction  with  their  terms  of  employment.'^ 

The  Company  also  argues  that  even  if  the  walkout  was  for  a  protected 
object,  it  lost  such  protection  because  "the  National  Labor  Relations  Act 
does  not  protect  activities  during  working  hours  which  disturb  the  efficient 
operation  of  the  employer's  business."    This  argument  is  without  substance. 
N.L.R.B.  V.   Washington  Aluminum  Co.,  supra,  370  U.  S.  9.    The  disturbance 
of  the  employer's  business  in  this  case  was  simply  an  interruption  in  pro- 
duction which  is  the  normal  result  of  an  ordinary  strike.     Such  interrup- 
tions are  clearly  protected  as  part  of  the  right  to  strike  under  Section  7 


^    Although  the  Trial  Examiner  drew  a  contrary  inference  and  found  that  the  walk- 
out was  not  for  a  protected  object,  his  finding  is  entitled  to  no  special  weight  here. 
The  Board  adopted  the  Trial  Examiner's  credibiUty  determinations  and  findings  of 
fact;  it  disagreed  with  the  Examiner  only  as  to  inferences  to  be  drawn  from  estab- 
Ushed  facts.    This  was,  of  course,  the  Board's  prerogative.    N.L.R.B.  v.  Stafford 
Trucking,  Inc.,  371  F.2d  244,  249  (C.A.  7).    See  also.  Universal  Camera  Corp.  v. 
N.L.R.B.,  340  U.  S.  474,  496. 
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and  13  of  the  Act.     For  example,  in  Washington  Aluminum,  supra,  the 
employees  walked  out  to  protest  their  employer's  failure  to  provide  ade- 
quate heat.    The  Court  held  that  since  the  walkout  constituted  protected 
activity,  the  employees  could  not  be  discharged,  even  thougli  the  stoppage 
disturbed  the  employer's  business  and  was  in  defiance  of  a  plant  rule  which 
forbade  employees  to  leave  their  work  without  permission.    In  short,  there 
is  no  reason  to  regard  the  walkout  as  unprotected,  and  by  discharging 
four  employees  who  had  participated  in  such  activity  the  Company  violated 
Section  8(a)(1)  of  the  Act.* 

II.      Tlie  Company  was  Granted  a  Fair  Hearing 

Section  102.30  of  the  Board's  rules'  provides  that  "Witnesses  shall  be 
examined  orally  under  oath,  except  that  for  good  cause  shown  .  .  .  testi- 
mony may  be  taken  by  deposition."    After  issuance  of  the  Complaint 
in  this  case  the  Company  made  application  to  take  the  depositions  of 
the  four  dischargees  in  this  proceeding,  claiming  that  such  depositions 
were  "necessary"  to  enable  the  Company  to  "properly  prepare"  its  case. 
The  application  stated  only  that  the  Company  had  not  "communicated 
with  [the  dischargees]   in  any  respect"  and  had  "no  knowledge  concerning 
the  unfair  labor  practices  alleged." 

The  matter  was  submitted  to  the  Associate  Chief  Trial  Examiner,  who 
denied  the  Company's  request,  "as  good  cause  for  granting  the  application 


*     The  cases  cited  by  the  Company  in  support  of  its  position  are  inapposite  (Br. 
31-36).    Both  Cleaver-Brooks  Mfg.  Corp.  v.  N.L.R.B.,  264  F.2d  637  (C.A.  7),  cert, 
denied,  361  U.  S.  817  and  American  Art  Clay  Co.  v.  N.L.R.B.,  328  F.2d  88  (C.A. 
7)  involve  the  problem  of  whether  employee  protests  concerning  the  assignment  or 
selection  of  foremen  are  protected  activity,  or  whether  such  protests  interfere  with 
management's  exclusive  right  to  handle  its  supervisory  personnel  as  it  deems  fit.    There 
is  no  similar  problem  involved  in  the  present  case.    We  are  also  not  concerned  here 
with  a  series  of  "quickie"  walkouts  by  employees  to  exert  pressure  on  an  employer 
to  bargain  as  was  the  case  in  N.L.R.B.  v.  Blades  Mfg.  Co.,  344  F.2d  998  (C.A.  8). 

'    Rules  and  Regulations  and  Statements  of  Procedure  Series  8,  as  amended. 
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does  not  appear"  (R.   15,  16).    The  Company  contends  that  this  refusal 
to  allow  it  to  obtain  depositions  for  purposes  of  discovery  hampered  the 
presentation  of  its  case,  and  denied  it  a  fair  hearing.    We  submit  that  this 
contention  must  be  rejected. 

Although  Section  102.30  does  permit  the  taking  of  depositions  for 
"good  cause  shown",  it  is  well  established  that  neither  this  provision, 
nor  any  other  provision  in  the  Board's  rules,  allows  for  general  pretrial 
discovery.    N.L.R.B.  v.  Globe  Wireless,  Ltd.,   193  F.2d  748,  751  (C.A.  9); 
N.L.R.B.  V.   Vapor  Blast  Mfg.  Co.,  287  F.2d  402,  407  (C.A.  7),  cert, 
denied,  368  U.  S.  823;  N.L.R.B.  v.  Chambers  Mfg.  Corp.,  278  F.2d  715, 
716  (C.A.  5);  Raser  Tanning  Co.  v.  N.L.R.B.,  276  F.2d  80,  81-83  (C.A. 
6),  cert,  denied,  363  U.  S.  830;  N.L.R.B.  v.  Plumbers  and  Steamfitters 
Union  Local  100,  291  F.2d  927  (C.A.  5),  enforcing  128  NLRB  398. 
See  also,  Federal  Maritime  Commission  v.  Anglo-Canadian  Shipping  Co., 
335  F.2d  255  (C.A.  9).»o     Cf.  N.L.R.B.  v.  Safway  Steel  Scaffolds  Co., 
383  F.2d  273,  277  (C.A.  5),  cert,  denied,  390  U.  S.  955. 

In  any  event,  the  Company's  claim  that  lack  of  discovery  hampered 
presentation  of  its  case  is  without  substance.     Board  procedures  were 
completely  adequate  to  allow  the  Company  to  fully  present  its  case. 
Moreover,  as  the  record  shows,  it  did  so.     Board  Rule  102.15  provides, 
inter  alia,  that  "The  complaint  shall  contain  ...  a  clear  and  concise 
description  of  the  acts  which  are  claimed  to  constitute  unfair  labor  prac- 
tices, including,  where  known,  the  approximate  dates  and  places  of  such 
acts  and  the  name  of  respondent's  agents  or  other  representatives  by  whom 
committed."    Here,  approximately  six  weeks  before  the  hearing  opened, 
the  Company  was  served  with  a  complaint  which  specifically  framed  the 


*^    Rule  102.30  was  first  adopted  in  its  present  form  on  October  28,  1942.    7  Fed. 
Register  8679. 
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issues  for  trial.     It  alleged  that  the  Company  violated  Section  8(a)(1)  of 
the  Act  by  discharging  Saxer,  Mooney,  Gilbert,  and  Pickelman,  on  or 
about  October  10,   1966,  because  of  their  participation  in  protected  con- 
certed activity  (R.  6).    There  was,  therefore,  no  basis  for  the  Company's 
claim,  in  its  application  to  take  depositions,  that  it  had  "no  knowledge 
concerning  the  unfair  labor  practices  alleged."     Furthermore,  in  preparing 
for  trial  the  Company  could  have  interviewed  the  employees  about 
specific  matters  alleged  in  the  complaint.^'     The  record  shows  that  at 
tiie  time  of  the  events  in  question,  the  Company  did  interview  employees 
who  had  participated  in  the  walkout,  and,  as  we  have  shown,  supra,  pp.  15-16 
the  Company  was  fully  aware  of  what  had  happened,  and  the  reasons 
for  the  employees'  action.     Furthermore,  at  the  hearing,  the  Company 
cross-examined  the  dischargees  and  was  permitted  to  inspect  pre-trial 
statements  given  by  the  witnesses  to  Board  agents.    The  evidence  which 
it  asserts  (Br.  pp.   14-15)  would  have  been  adduced  by  means  of  deposi- 
tion, could  as  easily  have  been  presented  at  the  hearing.    In  sum,  the 
Company  "has  made  no  showing  of  prejudice  suffered  by  reason  of  the 
Board's  denial  of  pre-trial  discovery."    Storkline  Corp.  v.  N.L.R.B.,  330 
F.2d  14,  15-16  (C.A.  5).    Accord:    N.L.R.B.  v.  Central  Oklahoma  Milk 
Producer's  Ass'n.,  285  F.2d  495,  498  (C.A.   10);  Trojan  Freight  Lines, 
Inc.  V.  N.L.R.B.,  356  F.2d  947,  948  (C.A.  6);  N.L.R.B.  v.  Gala-Mo  Arts, 
232  F.2d  102,  106  (C.A.  8). 


"     See,  e.g.,  Texas  Industries,  Inc.  v.  N.L.R.B.,  336  F.2d  128,  133  (C.A.  5)  and 
cases  cited  therein. 
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CONCLUSION 

For  the  reasons  stated,  we  respectfully  submit  that  a  decree  should 
be  issued  denying  the  petition  to  review  and  enforcing  the  Board's  order 
in  full. 

ARNOLD  ORDMAN, 

General  Counsel, 

DOMINICK  L.  MANOLL 

Associate  General  Counsel, 

MARCEL  MALLET-PREVOST 

Assistant  General  Counsel, 

LAWRENCE  M.  JOSEPH, 
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For  the  Ninth  Circuit 


Howard  R.  Kienle  and  Dora  J.  Kienle,  his  wife. 
Appellants, 


V. 


Alan  Botjd  Flack,  an  underwriter  at  Lloyds,  London,  on 

behalf  of  himself  and  all  other  Underwriters  at  Lloyds, 

London,  Subscribing  Certificate  of  Insurance  No.  18201 

issued  by  Voigt,  Walker  &  Co.,  Inc., 

Appellee. 


APPEAL  FROM  THE  UNITED  STATES  DISTRICT 
COURT  FOR  WESTERN  DISTRICT  OF 
WASHINGTON,  NORTHERN  DIVISION 


Honorable  John  C.  Bowen,  Judge 


BRIEF  OF  APPELLEE 


I. 

JURISDICTION 


Appellee  accepts  appellants'  statement  of  jurisdiction 
and  resume  of  the  pleadings. 

n. 

COUNTERSTATEMENT  OF  THE  CASE 

In  1964,  Pacific  Farwest  Mortgage  &  Escrow  Co.  (here- 
inafter called  "Pacific  Farwest"),  served  as  escrow  agent 
in  a  sale  between  appellants  Kienle,  as  sellers  (herein- 
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after  called  "Kienle"),  and  Northwestern  Utilities,  Inc., 
as  purchaser  (hereinafter  called  "Northwestern"),  involv- 
ing approximately  eight  acres  of  real  property  in  Renton, 
Washington  (Tr.  26).  Kienle,  as  sellers,  and  Northwest- 
em,  as  purchaser,  executed  a  master  real  estate  contract 
which  provided,  in  part,  that  if  Northwestern  resold  any 
of  the  property  on  contract,  said  contracts  would  be  given 
to  Kienle  as  additional  payment  toward  the  contract  bal- 
ance under  the  master  contract  (pre-trial  order,  admitted 
facts  R.  56-7).  The  parties  executed  escrow  instructions 
which  required  Pacific  Farwest  to  hold  the  fulfillment 
deed  until  full  payment  had  been  made  under  the  master 
real  estate  contract  (Ex.  A-2;  R.  56). 

In  June,  1964,  Northwestern  tendered  three  real  estate 
contracts  (executed  by  Krause  and  Whitley  and  covering 
a  resale  of  a  portion  of  the  property)  to  Kienle  in  full 
payment  under  the  master  contract;  Northwestern  de- 
manded that  Kienle  approve  these  contracts  and  that 
Pacific  Farwest,  as  escrow  agent,  release  the  fulfillment 
deed  to  Northwestern  (Tr.  164).  Thereafter,  on  July  20, 
1964,  Pacific  Farwest  received  a  letter  from  attorney 
Gouge,  representing  Kienle,  notifying  Pacific  Farwest  that 
imder  no  condition  was  the  fulfillment  deed  to  be  deliv- 
ered to  Northwestern  without  the  written  consent  of  the 
sellers  (Ex.  A-7;  Finding  No.  13;  Tr.  163).  Three  days 
later,  Kienle  employed  another  attorney  who,  by  letter 
dated  July  23,  1964,  also  instructed  Pacific  Farwest  that 
the  fulfillment  deed  should  not  be  dehvered  to  North- 
western without  written  consent  of  the  Kienles  (Ex.  A-8; 
Finding  No.  14;  Tr.  142,  146). 

When  Pacific  Farwest  received  these  conflicting  de- 
mands, Mr.  DeCrane  Cooke,  its  president,  consulted  at- 
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torney  Leslie  Yates,i  for  advice  (Tr.  166,  167).  Yates 
recommended  to  Pacific  Farwest  that  it  file  an  inter- 
pleader action,  as  permitted  under  the  escrow  instruc- 
tions, because  of  the  conflicting  demands  (Ex.  A-2;  Tr. 
149-150,  167). 

Pacific  Farwest,  by  Mr.  DeCrane  Cooke,^  intentional- 
ly decided  to  disregard  the  instructions  from  the  Kienles' 
attorneys,  to  disregard  attorney  Yates'  advice  to  inter- 
plead, and  to  deliver  the  fidfillment  deed  to  Northwest- 
em  (Tr.  167,  168,  175,  183).  Cooke  testified  that  he 
clearly  understood  there  was  a  "distinct  possibility"  that 
Pacific  Farwest  would  be  sued  in  the  event  he  released 
the  fulfillment  deed  to  Northwestern  (Tr.  175). 

Prior  to  delivery  of  the  deed,  and  to  provide  protection 
and  security  in  the  event  of  litigation,  Pacific  Farwest 
obtained  an  indemnity  agreement  from  Northwestern,  and 
its  individual  principals,  the  text  of  which  is  reproduced 
as  appendix  B  to  this  brief  for  the  court's  convenience 
(Ex.  A-30;  Tr.  170,  175,  201-203).  As  additional  security, 
before  it  would  release  the  deed.  Pacific  Farwest  de- 
manded and  obtained  two  demand  promissory  notes  from 
Northwestern,  each  in  the  amoimt  of  $1,500,  one  payable 
in  the  event  suit  should  be  commenced  as  a  result  of  the 
release  of  the  fulfullment  deed  and  the  other  being  pay- 
able unconditionally  (Ex.  A-31;  Tr.  175,  180,  203-204). 
Pacific  Farwest  further  demanded  and  obtained  a  mort- 
gage from  Northwestern  to  secure  the  unconditional 
promissory  note  (Tr.  176,  180). 

1.  Yates  was  the  attorney  who  had  incorporated  Pacific  Farwest  about 
March  1,  1964  (Tr.  159),  was  a  director  of  the  escrow  company  and  acted 
as  counsel  for  the  corporation.  (Finding  15,  R.  253;  Tr.  81,  160,  166). 

2.  All  action  by  Pacific  Farwest,  in  connection  with  the  Kienle  escrow 
transaction,  was  taken  by  Mr.  DeCrane  Cooke,  its  president  and  escrow 
ofiicer. 
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After  Pacific  Farwest  obtained  the  executed  indemnity 
agreement,  two  promissory  notes  and  mortgage  to  secure 
the  notes,  it  released  the  fulfillment  deed  from  escrow 
on  or  about  August  20,  1964  (Tr.  180).  At  about  the  time 
the  deed  was  delivered,  Northwestern  paid  Pacific  Far- 
west  the  $1,500  piusuant  to  the  unconditional  demand 
note  (Tr.  175).  As  a  result  of  the  transfer  of  title,  and 
the  fraud  of  Northwestern,  the  Kienles  lost  tide  to  their 
property  without  receiving  adequate  consideration.^ 

On  November  12,  1964,  Kienle  commenced  an  action 
in  State  court  against  Northwestern,  its  principal  officers, 
and  other  defendants  including  Pacific  Farwest,  to  quiet 
title,  to  rescind  the  transaction  and  for  damages.  The 
State  court  complaint  (Ex.  A-20;  Tr.  70),  alleged  against 
Northwestern,  in  part,  as  follows: 

"That  the  defendant.  Northwestern  Utilities,  Inc., 
and  the  defendant,  William  A.  Cannon  and  Melvin 
Freimuth,  on  or  about  April  8,  1964,  by  means  of 
fraudulent  schemes,  trick,  misrepresentation,  and  pre- 
conceived deceit,  induced  the  plaintiffs  to  enter  into 
an  Earnest  Money  Receipt  and  Agreement  providing 
for  the  latters'  sale  of  their  real  property  hereinafter 
described,  to  the  defendant.  Northwestern  Utilities, 
Inc.,  for  the  sum  of  $42,500.00.  That  said  Agreement 
provided  that  the  sum  of  $5,000.00  was  to  be  paid 
down  by  the  defendant.  Northwestern  Utilities,  Inc., 
and  .  .  .  the  defendants  hereinabove  referred  to  did 


3.  The  foregoing  summarizes  the  facts  found  by  the  trial  court  as 
Findings  of  Fact  5  through  20  (R.  251-254).  None  are  challenged  by 
appellants,  except  that  Finding  20  should  have  stated  Pacific  Farwest 
knew  and  appreciated  there  was  a  distinct  possibility  (rather  than  like- 
lihood) of  being  sued  by  the  Kienles  if  the  deed  were  released.  It  was 
on  the  basis  of  these  facts,  peculiar  to  this  case,  that  the  court  below 
further  found  as  a  fact  that  the  delivery  of  the  deed  did  not  constitute 
a  negligent  act,  error  or  omission  (Finding  20,  R.  254),  and  concluded 
that  the  delivery  of  the  deed  was  an  intentional  and  wilful  act  not  within 
the  coverage  provision  of  the  appellee's  policy  of  insurance  (Conclusion 
6,  R.  261). 


not  intend  to  pay  the  down  payment  recited  in  said 
Earnest  Money  Receipt  and  Agreement  and,  in  fact, 
never  did  make  such  payment." 

The  complaint  (Ex.  A-20)  alleged  against  Pacific  Far- 
west,  that: 

"In  fact,  prior  to  and  subsequent  to  the  transaction 
involving  plaintiff's  land,  the  defendant.  Pacific  Far- 
west  Mortgage  and  Escrow  Co.  has  been  acting  in 
collusion  with  the  defendant,  Northwestern  Utilities, 
Inc.,  .  .  .  and  released  the  deed  to  Northwestern 
contrary  to  instructions." 

At  all  times  material,  Pacific  Farwest  was  insured  under 
the  Escrow  Agent's  Errors  &  Omissions  policy  here  in 
question.  In  December,  1964,  Pacific  Farwest  provided 
appellee  with  notice  of  the  original  Kienle  complaint  and 
tendered  the  defense  of  the  action  to  appellee.  Pacific 
Farwest's  notice  advised  appellee's  agent  that  details  of 
the  claim  could  be  obtained  from  either  DeCrane  Cooke 
or  Leslie  Yates  (Ex.  7;  Tr.  21;  Finding  23;  R.  255).  Yates 
forwarded  the  complaint  and  his  answer  prepared  on 
behalf  of  Pacific  Farwest  to  appellee's  representative 
(Finding  23;  R.  255).  Appellee  employed  the  firm  of 
Lane,  Powell,  Moss  &  Miller  to  investigate  the  claim  and 
by  letter  dated  February  15,  1965  (Ex.  A-22;  Tr.  60), 
Mr.  Gordon  Moss,  one  of  appellee's  attorneys,  advised 
Pacific  Farwest  that  for  the  reasons  stated  in  that  letter, 
it  was  underwriters'  conclusion  that  the  claim  (original 
complaint  against  Pacific  Farwest  charging  fraud  and 
deceit)  was  not  insured  under  the  Errors  &  Omissions 
policy.  Appellee's  attorneys  closed  their  file  and  billed 
underwriters  on  or  about  March  15,  1965  (Tr.  39). 

Meanwhile,  without  notice  to  appellee,  on  February 
3,  1965,  Kienle  filed  an  amended  complaint  in  the  State 
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court  action,  adding  new  defendants  and  eliminating  the 
allegation  of  collusion  on  the  part  of  Pacific  Farwest.  Pa- 
cific Farwest  did  not  advise  or  give  notice  to  appellee 
of  the  amended  complaint,  did  not  forward  the  amended 
complaint  to  appellee,  and  did  not  tender  defense  of  the 
amended  complaint  to  appellee  (Finding  No.  27;  R.  256 
not  challenged  by  appellants).  By  letter  dated  May  20, 
1965,  Mr.  McCormick,  one  of  appellants'  counsel  herein, 
wrote  to  appellee's  attorney,  Mr.  Moss,  advising  him  that 
the  allegation  against  Pacific  Farwest  of  collusion  with 
Northwestern  had  been  withdrawn  and  that  an  amended 
complaint  had  been  filed  (Ex.  5;  Tr.  21).  On  May  24, 
1965,  Mr.  Moss  wrote  a  letter,  a  copy  of  which  is  re- 
produced as  Appendix  C  to  this  brief,  to  Mr.  Yates,  Pa- 
cific Farwest's  attorney,  enclosing  a  copy  of  Mr.  McCor- 
mick's  letter  and  requesting  that  he  be  furnished  (a)  a 
copy  of  all  relevant  pleadings  subsequent  to  the  original 
complaint  and  answer,  including  particularly  the  amended 
complaint  referred  to  in  Mr.  McCormick's  letter,  and 
(b)  copies  of  the  basic  escrow  documents,  including  the 
earnest  money  receipt  and  agreement,  the  real  estate  con- 
tract, and  the  escrow  instructions  (Ex.  A-26;  Tr.  46-47). 
No  answer  or  other  response  was  made  by  attorney  Yates 
to  this  request  and  the  requested  pleadings,  documents 
and  information  were  not  furnished  (Tr.  54,  61,  65,  66). 

The  failure  by  Yates  to  respond  to  the  request  or  fur- 
nish the  pleadings  and  documents  was  no  mere  oversight. 
His  determination  not  to  respond  was  purposeful,  based 
on  his  conclusion  that  it  would  be  "futile"  to  comply  with 
the  insurer's  requests  because  he  "knew"  underwriters 
would  still  deny  coverage  of  the  amended  complaint  and 
refuse  to  defend  (Tr.  85,  94,  95). 
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Mr.  Yates  testified  in  part,  regarding  his  failure  to  re- 
spond to  Mr.  Moss'  request,  as  follows: 

"I  am  sure  if  they  had  given  me  a  glimmer  that 
they  were  going  to  come  in  and  help  in  some  way  or 
participate  in  some  way  or  recognize  some  sense  of 
liability,  that  I  could  have  been  a  lot  more  coopera- 
tive than  I  was  there."  (Tr.  94). 

Based  on  the  testimony  of  Yates,  the  trial  court  found  as 
a  fact  that  the  determination  of  Yates  not  to  respond  to 
Mr.  Moss'  letter  and  furnish  the  pleadings  and  documents 
requested,  was  an  intentional  decision  on  the  part  of  Mr. 
Yates  (Finding  30;  R.  257). 

On  November  3,  1965,  Mr.  Yates  initiated  a  telephone 
conversation  with  Mr.  Moss,  counsel  for  appellee,  to  ad- 
vise that  the  State  court  action  had  been  completed  and 
the  court  in  an  oral  opinion  had  held  Pacific  Farwest 
liable  to  the  Kienles  (Tr.  72).  Coimsel  for  appellee  again 
requested  and  Yates  agreed  to  furnish  the  basic  escrow 
documents  plus  the  indemnity  agreement.  This  was  in- 
surer's counsel's  first  notice  of  the  existence  of  an  indem- 
nity agreement  (Tr.  72).  Yates  agreed  to  furnish,  at  ap- 
pellee's expense,  a  transcribed  copy  of  the  trial  court's 
oral  opinion,  and  further  agreed  to  consult  with  appellee's 
counsel  when  Yates  was  served  with  proposed  Findings 
of  Fact  and  Conclusions  of  Law  (Tr.  73).  Mr.  Moss  ad- 
vised Yates  that  underwriters  might  want  to  finance  an 
appeal  if,  after  review  by  appellee's  counsel  of  the  docu- 
ments and  evidence,  it  was  coimsel's  recommendation 
that  an  appeal  was  indicated  (Tr.  73). 

A  month  later,  on  December  1,  1965,  counsel  for  appel- 
lee wrote  to  Yates,  renewing  his  request  for  the  docu- 
ments   (Ex.   A-27;   Tr.  97).   Yates   did  not  furnish   the 
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documents  or  comply  with  the  requests  made  by  appel- 
lee's counsel  in  the  telephone  conversation  of  November 
3,  1965,  and  did  not  respond  to  the  December  1,  1965 
letter  (Finding  32;  R.  258). 

On  March  1,  1966,  judgment  was  entered  against  Pa- 
cific Farwest  in  the  State  court  action  in  the  amoimt  of 
$49,247.50.  The  findings  of  fact  entered  in  the  State  court 
action  were  prepared  by  present  counsel  for  appellants, 
who  chose  the  language  of  the  findings,  which  in  part 
found  Pacific  Farwest  "in  error"  and  that  its  acts  amount- 
ed to  "negligence  in  performance  of  its  contract  of  es- 
crow," although  neither  the  original  nor  amended  com- 
plaint had  alleged  that  Pacific  Farwest  was  negligent^ 
(Ex.  4;  Tr.  20).  At  the  time  these  findings  were  prepared 
by  appellants'  counsel,  they  had  aheady  decided  that 
appellants  were  going  to  be  "coming  after  Underwriters 
at  Lloyds."  (Tr.72). 

On  May  18,  1966,  after  notice  of  appeal  was  filed  by 
Mr.  Yates,  attorney  for  Pacific  Fai-west,  appellee's  coun- 
sel wrote  a  letter  to  Yates,  soliciting  advice  concerning 
the  status  of  the  appeal,  suggesting  that  underwriters 
might  want  their  coimsel  to  assist  Yates  in  prosecuting  an 
appeal  and  requesting  the  information  previously  request- 
ed so  that  he  might  report  to  underwriters  and  obtain 
instructions  (Ex.  A-28;  Tr.  97).  No  response  was  made 
by  Yates  or  Pacific  Farwest  to  this  letter  (Finding  33;  R. 
258-9). 

Appellants  then  commenced  the  instant  action  seeking 
a  declaratory  judgment  that  appellee,  as  insurer  of  Pacific 

4.  In  his  oral  opinion,  the  State  Court  Judge  did  not  state  that  Pacific 
Farwest  had  been  negligent;  rather  that  Judge  found  Pacific  Farwest 
had  breached  its  contract  of  escrow  in  delivering  the  deed  in  violation 
of  instructions.  (Ex.  A-29,  p.  6;  Tr.  209). 
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Farwest,  was  obligated  to  pay  appellants  the  amount  of 
the  State  court  judgment  against  Pacific  Farvvest.  Appel- 
lee's policy  insures  against  liability  in  respect  to  claims 
made  against  the  assiu-ed  "by  reason  of  any  negligent  act, 
error  or  omission"  committed  by  Pacific  Farwest  in  its 
professional  capacity  as  escrow  agent  (Ex.  1).  The  pol- 
icy excludes  claims  "brought  about  or  contributed  to  by 
the  dishonesty  of  the  assured  or  any  of  their  employees," 
and  contain  the  following  express  condition  precedent: 

"5.  The  Assm-ed  shall  as  a  condition  precedent  to 
their  right  to  be  indemnified  under  this  Certificate 
give  to  Underwriters  immediate  notice  in  writing 
of  any  claim  made  upon  them  and  further,  upon  re- 
quest, shall  give  to  Underwiters  such  information 
as  Underwriters  may  reasonably  request  and  as  may 
be  in  the  Assured's  power.  ..." 

From  the  evidence  submitted  at  trial,  the  District  court 
concluded  that  appellee  was  not  liable  to  appellants  here- 
in. 

III. 
SUMMARY  OF  ARGUMENT 

The  District  court  correctly  held  that  appellee  was  not 
liable  to  appellants  on  the  following  alternative  grounds, 
each  of  which  is  sufficient  to  support  the  District  court's 
judgment: 

1.  The  judgment  of  liability  entered  against  Pacific 
Farwest  in  the  State  court  action  was  not  binding  on 
appellee-insurer.  Notice  to  appellee  and  tender  of  defense 
of  the  original  complaint  was  irrelevant  because  it  alleged 
a  claim  of  fraud  against  Pacific  Farwest  which  was  ex- 
pressly excluded  under  appellee's  policy  of  insurance.  In 
addition,  upon  the  filing  of  an  amended  complaint,  the 
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original  complaint  became  an  abandoned  pleading,  did 
not  support  a  claim  by  Kienle  against  Pacific  Farwest 
and  cannot  be  the  basis  of  a  claim  against  appellee.  Ap- 
pellee was  not  bound  by  the  State  court  judgment  based 
on  the  amended  complaint  because  appellee  was  not  given 
notice  or  furnished  with  the  amended  complaint,  nor  re- 
quested to  defend  the  amended  complaint.  Appellants 
made  no  effort,  and  did  not  prove  against  appellee,  an 
original  case  of  liability  on  the  part  of  Pacific  Farwest  to 
appellants.  Accordingly,  the  District  court  had  no  alter- 
native but  to  find  that  appellants  failed  to  establish  by 
a  preponderance  of  the  evidence,  the  liability  of  Pacific 
Farwest  to  the  Kienles. 

2.  Pacific  Farwest,  as  assured  under  appellee's  policy, 
breached  Condition  No.  5  by  intentionally  failing  to  fur- 
nish the  amended  complaint  when  requested  to  do  so, 
and  by  failing  to  furnish  the  documents  and  other  infor- 
mation reasonably  requested  by  appellee's  counsel.  The 
determination  of  the  assured's  counsel  and  director,  Yates, 
that  it  would  be  futile  to  do  so  arrogated  to  himself  a 
decision  that  appellee,  not  the  assured,  had  the  right  to 
make  under  the  policy.  These  acts  constituted  breaches 
of  an  express  condition  precedent  to  coverage  under  ap- 
pellee's policy  and,  since  appellants,  as  a  judgment  cred- 
itor, stand  in  the  shoes  of  the  assured,  said  breaches  pre- 
clude appellants'  recovery  herein. 

3.  Even  assuming  the  State  court  judgment  of  liability 
against  Pacific  Farwest  is  binding  on  appellee,  it  is  not 
conclusive  on  the  issue  of  policy  coverage,  and  the  finding 
of  negligence  is  not  binding  because  it  was  not  essential 
to  the  judgment  of  liability.  The  only  fact  essential  to  the 
State  court  judgment  against  Pacific  Farwest  was  that  it 
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delivered  the  deed  in  violation  of  the  escrow  instructions. 
Because  the  judgment  is  not  res  judicata  of  policy  cover- 
age, and  because  the  State  court  finding  of  negligence 
cannot  be  binding  on  appellee,  the  District  Court  could 
properly  determine  the  question  of  policy  coverage  ab 
initio,  without  assist  from  the  State  court  findings.  The 
evidence  demonstrates  that  the  conduct  of  Pacific  Farwest 
in  releasing  the  deed,  in  conscious  violation  of  the  Kienles' 
instructions  and  with  knowledge  of  the  risk  of  suit,  was  a 
vdlful  decision  and  deliberate  business  gamble,  and  did  not 
constitute  a  "negligent  act,  error  or  omission"  under  the 
escrow  policy. 

IV. 
ARGUMENT 

A.  The  Trial  Court  Correctly  Held  That  the  Judgment 
of  Liability  Ejitered  Against  Pacific  Farwest  in  the 
State  Court  Action  Was  Not  Binding  on  Appellee- 
Insurer;  Appellants'  Failure  to  Prove  a  Case  of 
Original  Liability  Against  Pacific  Farwest  Precludes 
Appellants'  Recovery 

The  threshold  issue  on  this  appeal  is  whether  or  not 
the  State  court  judgment  of  liability  against  Pacific  Far- 
west  was  binding  on  appellee-insurer.  This  issue  involves 
basic  principles  of  res  judicata  and  indemnity  law,  rather 
than  insurance  law.  This  issue  is  critical  because  if  ap- 
pellee was  not  boimd  by  the  judgment  of  Hability  against 
its  insured,  then  it  was  incumbent  upon  appellants  to 
establish  that  liability.  However,  appellants  made  no  ef- 
fort, in  the  court  below,  to  prove  that  Pacific  Farwest  was 
legally  hable  to  appellants. ^  The  District  court  found  that, 

5.  To  prove  liability,  appellants  would  have  had  to  establish  that  the 
three  real  estate  contracts  tendered  to  the  seller  (appellants)  by  the  buyer 
(Northwestern)  did  not  comply  with  the  requirements  of  the  master 
contract.  However,  the  master  contract,  the  three  Krause  and  Whitley 
real  estate  contracts  and  the  purchasers  escrow  instructions  were  not 
even  made  exhibits  in  the  proceedings  below.  In  addition,  appellants 
did  not  offer  proof  of  damages. 
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in  this  action,  appellants  did  not  prove  that  Pacific  Far- 
west  was  legally  liable  to  appellants  (Finding  41;  R.  259). 
Appellants  assign  error  to  this  finding,  only  because  "it 
completely  presupposes  that  the  findings  and  judgment  of 
the  State  court  action  are  not  binding  on  this  insurer." 
(App.  Br.  p.  65.)  Thus,  it  is  clear  that  appellants  rely 
entirely  on  the  proposition  that  appellee-insurer  was 
bound  by  the  judgment  of  liability  entered  in  the  State 
com-t  action. 

If  appellants  are  to  hold  appellee  bound  by  the  State 
court  judgment  of  liability,  they  must  meet  the  require- 
ments of  East  V.  Fields,  42  Wn.2d  924,  259  P.2d  639 
(1953): 

"The  rule  is  that  when  an  insurer  has  notice  of 
an  action  against  an  insured,  and  is  tendered  an 
opportunity  to  defend,  it  is  bound  by  the  judgment 
therein  upon  the  question  of  the  insured's  liability. 
1.  Freeman,  judgments  (5th  ed.)  978,  §447,  30  Am. 
Jur.  969,  §237,  and  Restatement,  Judgment  511, 
§107,  259  P.2d  at  639,"  (Emphasis  added.) 

The  Washington  court,  in  East  v.  Fields,  cited  §107  of 
the  Restatement  of  Judgments  which  provides  that  if  a 
third  person  (appellants)  has  obtained  a  valid  judgment 
in  a  separate  action  against  the  indemnitee  (Pacific  Far- 
west),  then  as  between  indemnitor  (appellee-insurer) 
and  indemnitee  ( Pacific  Farwest ) , 

".  .  .  both  are  bound  as  to  the  existence  and  extent  of 
the  liability  of  the  indemnitee,  if  the  indemnitee  gave 
to  the  indemnitor  reasonable  notice  of  the  action  and 
requested  him  to  defend  it  or  to  participate  in  the 
the  defense."  Id.  at  511.  (Emphasis  added.) 

Similarly,  in  Crawford  v.  Pope  &  Talbot,  Inc.,  206  F.2d 
784  (3rd  Cir.  1953),  the  court  said: 

"If  the  indemnitor  was  not  a  party  to  the  original 
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action  against  the  indemnitee,  and  where  he  was 
under  no  duty  to  participate  in  the  defense  of  the 
original  action,  or  where,  being  under  such  a  duty, 
he  was  not  given  reasonable  notice  of  the  action  and 
requested  to  defend,  neither  the  indemnitor  nor  the 
indemnitee  is  bound  in  subsequent  litigation  between 
them  by  findings  made  in  the  action."  Id.  at  795. 

Therefore,  it  is  necessary  to  review  the  undisputed  facts 
of  this  case  to  determine  whether  appellee  was  given 
both  adequate  notice  of  the  State  court  proceedings 
against  Pacific  Farwest  and  tendered  the  defense  of  that 
action.  In  this  connection  it  is  essential  to  distinguish 
between  the  original  complaint  and  the  amended  com- 
plaint, in  the  state  court  proceedings,  because  the  judg- 
ment of  liability  was  predicated  upon  the  amended  com- 
plaint alone. 

1.  Notice  and  Tender  of  Defense  of  the  Original  Com- 
plaint Is  ISot  Determinative  of  the  Issue  of  Res 
Judicata. 

The  original  State  court  complaint  alleged  that  North- 
western was  liable  for  "its  fraudulent  schemes,  trick,  mis- 
representation, and  preconceived  deceit"  and  that  Pacific 
Farwest  had  been  acting  in  collusion  with  Northwestern. 
The  policy  of  insurance  expressly  excludes  claims  "brought 
about  or  contributed  to  by  the  dishonesty  of  the  Assured 
or  any  of  tlieir  employees."  (Ex.  1) 

It  is  well  established  in  Washington  that  the  obligation 
of  an  insurer  to  defend  is  to  be  determined  by  the  alle- 
gations of  the  complaint.  Town  of  Tieton  v.  Gen.  Ins. 
Co.,  61  Wn.2d  716,  380  P.2d  127  (1963);  Lawrence  v. 
Northwest  Cas.  Co.,  50  Wn.2d  282,  311  P.2d  670  (1967). 
In  the  Lawrence  case,  a  liability  insurance  policy  pro- 
vided, in  part,  that  assault  and  battery  was  to  be  deemed 
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an  accident  unless  committed  by  or  at  the  direction  of 
the  insured.  The  first  complaint  filed  against  the  insured 
alleged  assault  and  battery  committed  by  the  insiued, 
and  the  insurer  declined  to  defend.  Thereafter,  the  com- 
plaint was  amended  to  allege  that  the  injury  had  been 
inflicted  carelessly  and  negligently  as  well  as  wilfully 
and  intentionally.  The  Lawrence  court  said: 

"The  defendant's  obligations  to  the  plaintiff  must 
be  found  in  the  pertinent  provisions  of  the  contract, 
which  are  clear  and  unambiguous.  It  undertook  to 
'defend  any  suit  against  the  insured,  alleging  such 
injury.'  ...  It  is  clear  that  the  investigation  of  the 
occurrence  was  a  matter  which  rested  within  the 
discretion  of  the  defendant,  and  its  obligation  to  the 
plaintiff  arose  only  when  suit  was  brought,  alleging 
an  accident  arising  out  of  negligence,  which  was 
within  the  terms  of  the  policy.  The  trial  court  cor- 
rectly held  that  the  defendant's  liability  did  not  arise 
until  the  serving  of  the  second  complaint,  which 
had  been  amended  to  include  an  allegation  of  negli- 

fence.  In  cases  where  similar  policy  provisions  have 
een  construed,  we  have  held  that  the  insurers  lia- 
bility to  defend  is  to  be  determined  by  the  allegations 
of  the  complaint  filed  against  the  insured.  Globe 
Nav.  Co.  V.  Maryland  Cas.  Co.,  39  Wash.  299,  81 
Pac.  826;  Isaacson  Iron  Works  v.  Ocean  Accident 
&  Guarantee  Corp.,  191  Wash.  221,  70  P.2d  1026. 
See,  also,  annotation  in  50  A.L.R.2d  458."  311  P.2d 
at  672-3.  (Emphasis  added.) 

The  Lawrence  decision  clearly  demonstrates  that  the 
Washington  Supreme  Court  has  held,  and  this  court  must 
follow  the  rule,  that  the  insurer's  liability  to  defend  is 
to  be  determined  by  the  allegations  of  the  complaint.  Ap- 
pellants' suggestion  that  cases  from  other  jurisdictions 
may  afford  an  excellent  precedent,  is  therefore  not  ap- 
propriate. The  allegations  against  Pacific  Farwest  in 
Kienle's  first  complaint  in  State  court  alleged  fraud,  which 
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under  appellee's  policy  was  excluded  by  terms  which  were 
clear  and  unambiguous.  The  District  court's  second  con- 
clusion of  law  (R.  260)  provides  the  original  complaint 
did  not  allege  a  claim  against  Pacific  Farwest  within  the 
policy  coverage  and  that  appellee  was  justified  in  de- 
clining coverage  of  the  claim  alleged  in  the  original  com- 
plaint. The  allegations  of  Kienle's  original  complaint  dic- 
tate this  conclusion.  Appellants  have  not  specified  this 
conclusion  as  error,  and  should  not  be  heard  in  this  court 
to  contend  that  it  was  error. 

Therefore,  it  must  be  concluded  that,  appellee  was 
justified  in  declining  coverage  under  the  original  com- 
plaint. Pacific  Farwest's  notice  and  tender  of  defense  of 
the  original  complaint  cannot  be  determinative  of  the 
issue  of  res  judicata,  and  is  irrelevant  to  the  issue  of 
whether  appellee  is  bound  by  the  State  court  judgment 
of  Lability  against  the  assured. 

The  filing  of  an  amended  complaint  gave  rise  to  an 
entirely  new  claim,  as  between  appellants  and  Pacific  Far- 
west.  Lawrence  v.  Northwest  Cas.  Co.,  50  Wn.2d  282,  311 
P.2d  670  (1957);  Gen.  Ins.  Corp.  v.  Harris,  327  S.W.2d 
651  (Tex.  Ct.  Civ.  App.  1959).  The  Harris  court  said: 

"In  this  case  we  shall  not  attempt  an  analysis  of 
Hill's  original  petition.  Upon  the  filing  of  the  first 
amended  petition  the  original  petition  became  an 
abandoned  pleading,  could  no  longer  furnish  the 
basis  of  Hill's  claim  against  Harris,  and  could  no 
longer  be  considered  in  determining  the  nature  of 
HUl's  claim.  Under  the  circumstances  of  the  case  it 
has  become  immaterial  whether  the  original  petition 
alleged  facts  bringing  Hill's  claim  within  the  cover- 
age of  Harris'  liability  policy,  as  appellee  contends  in 
a  counter-point,  or  whether  it  did  not,  as  appellant 
contends  in  its  first  point  on  appeal.  In  the  light  of 
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subsequent  events  the  original  petition  is  not  to  be 
considered  in  determining  appellant's  liability."  327 
S.W.2d  at  655. 

Therefore,  in  order  to  establish  that  appellee  was  bound 
by  the  State  court  action,  appellants  were  required  to 
establish  that  appellee  received  proper  notice  of,  and  a 
request  to  defend,  the  amended  complaint.  State  Mutual 
Etc.  Ins.  Co.  V.  Watkins,  181  Miss.  859,  180  So.  78  (1938). 


2.  Pacific  Farwest  Failed  to  Give  Appellee  Notice  of 
the  Amended  Complaint  or  to  Tender  Appellee  an 
Opportunity  to  Defend  the  Amended  Complaint. 

The  District  court's  Finding  of  Fact  No.  27,  which  is 
not  specified  as  error  on  this  appeal,  is  as  follows: 

"The  assured,  Pacific  Farwest  Mortgage  and  Es- 
crow Company,  or  its  attorneys  or  representatives, 
did  not  advise  or  give  notice  to  the  defendant  or  his 
representatives  of  the  amended  complaint,  did  not 
forward  the  amended  complaint  to  defendant  or  his 
representatives,  and  did  not  tender  defense  of  the 
amended  complaint  to  defendant  or  otherwise  re- 
quest imderwriters  to  defend  the  amended  com- 
plaint." 

Appellants  do  not  challenge  this  finding  and  the  evidence 
in  support  of  it  is  uncontradicted.  It  must  accordingly  be 
accepted  by  this  court. 

To  satisfy  the  requirements  of  notice  and  tender  of  an 
opportunity  to  defend,  appellants  rely  solely  on  a  letter 
of  May  20,  1965,  from  appellants'  counsel  McCormick 
to  Mr.  Moss,  Exhibit  5  herein.  This  letter  states,  in  part, 
that: 

"Since  February  15,  1965,  our  investigation  has  led 
us  to  believe  that  your  client's  insured  was  not  acting 
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in  collusion  with  the  defendant,  Northwestern  Utili- 
ties, Inc.,  and  all  parties  have  been  served  and  there 
is  on  file  an  Amended  Summons  and  Complaint  re- 
flecting this." 

The  issue  presented  is  whether  or  not  this  letter  (Ex. 
5)  satisfies  the  requirements  of  East  v.  Fields,  supra, 
which  requires  that  the  person  entitled  to  indemnity  (Pa- 
cific Farwest)  give  reasonable  notice  of  the  action  and 
request  that  the  indemnitor  (appellee)  defend  the  action. 
There  is  no  evidence  that  Pacific  Farwest  gave  any  notice 
to  appellee;  and  no  person  ever  requested  appellee  to 
defend  the  amended  complaint.  Exhibit  5  can  hardly  con- 
stitute such  notice  and  tender  of  defense  of  the  amended 
complaint  so  as  to  bind  underwriters  to  a  judgment  subse- 
quently entered. 

Upon  receipt  of  Exhibit  5,  Mr.  Moss  wrote  his  letter 
of  May  24,  1965,  to  Mr.  Yates  (Ex.  A-26;  Tr.  63). 6  In  his 
letter,  Mr.  Moss  requested  all  relevant  pleadings  subse- 
quent to  the  original  complaint  and  answer,  including 
particularly  the  amended  complaint.  Appellants  do  not 
challenge  Finding  of  Fact  No.  27,  that  no  answer  or  re- 
sponse was  made  by  Yates  to  this  request  and  that  the 
pleadings,  documents  and  information  were  not  furnished. 

It  is  noted  that  McCormick's  letter  of  May  20,  1965 
(Ex.  5),  was  not  sent  to  Underwriters  at  Lloyd's,  the 
insurer,  or  to  Voigt,  Walker  &  Co.,  Inc.,  its  authorized 
Seattle  representative.  It  was  sent  to  Mr.  Moss,  who  had 
closed  his  file  and  billed  Underwriters  some  two  months 


6.  Mr.  Yates  was  the  assured's  counsel  who  had  forwarded  the  original 
complaint  to  Voigt,  Walker  &  Co.,  Inc.  (Ex.  A-21,  Tr.  70);  he  had  been 
originally  designated  by  Pacific  Farwest  as  one  from  whom  details  of 
the  claim  could  be  obtained  (Ex.  7;  Tr.  21;  Finding  23;  R.  255),  and, 
of  course,  he  would  have  a  copy  of  the  amended  complaint. 
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previously,  after  declining  coverage  of  the  original  com- 
plaint. Under  these  uncontroverted  facts,  it  must  be  con- 
cluded that  appellee  did  not  receive  proper  notice  and 
tender  of  defense  of  the  amended  complaint,  and  is  not 
bound  by  the  State  court  judgment  based  on  that  amend- 
ed complaint.  East  v.  Fields,  supra;  Restatement  of  Judg- 
ments §  107.  In  Comment  ( e ) ,  Restatement  of  Judgments, 
§107,  these  requuements  are  amplified  to  show  that  it  is 
not  enough  that  the  indemnitor  have  notice  of  the  action 
against  the  indemnitee;  he  must  in  addition  be  requested 
to  defend  it.  Thus  the  text  states: 

",  .  .  the  person  entided  to  indemnity  must  give  ade- 
quate notice  of  the  action  to  the  indemnitor  and 
request  that  he  should  defend  it  or  participate  in  the 
defense.  .  .  .  The  notification  must  contain  full  in- 
formation about  the  proceeding,  and  normally  at  least 
the  indemnitee,  if  requested  to  do  so,  is  under  a 
duty  to  give  to  the  indemnitor  what  information  he 
has  concerning  the  nature  of  the  claim  and  the  evi- 
dence. 

"In  order  to  bind  the  indemnitor  in  a  subsequent 
action  against  him,  the  indemnitee  is  not  obliged 
necessarily  to  surrender  the  entire  control  of  the 
defense;  he  must,  however,  request  the  indemnitor 
to  participate.  .  .  . 

"The  indemnitor  is  not  bound  by  the  judgment 
merely  because  he  knew  of  the  action  or  was  a  wit- 
ness in  it."  Id.  at  515-6. 

The  intentional  determination  of  the  assured  through 
its  attorney,  Mr.  Yates,  not  to  forward  the  amended  com- 
plaint, as  requested,  also  is  material  in  coimection  with 
the  District  court's  finding  that  the  assured  breached  a 
condition  precedent  to  policy  liability,  as  will  be  dis- 
cussed hereafter  in  this  brief.  However,  the  failure  to 
forward  the  amended  complaint,  and  the  failure  of  the 
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assured  or  anyone  else  to  tender  defense  of  it  to  under- 
writers, or  even  to  contend  that  the  pohcy  covered  the 
claim  now  made,  must  preclude  the  subsequent  judgment 
on  that  amended  complaint  from  having  any  binding 
effect  upon  appellee.  This  conclusion  must  follow  because 
underwriters  never  had  an  opportunity  to  determine 
whether  to  "take  over  and  conduct  in  the  name  of  the 
Assured  the  defense  or  settlement"  of  the  amended  com- 
plaint, which  right  is  expressly  reserved  to  underwriters 
in  the  policy  of  insurance. 

3.  Appellants  Failure  to  Prove  an  Original  Case  of 
Liability  Against  Pacific  Farwest  Precludes  Appel- 
lants^ Recovery  Herein. 

Because  Pacific  Farwest  did  not  give  appellee  notice 
of  the  amended  complaint  or  tender  appellee  an  oppor- 
tunity to  defend,  it  was  incumbent  upon  appellants  to 
prove  an  original  case  of  liability  on  the  part  of  Pacific 
Farwest.  Seattle  v.  Saulez,  47  Wash.  365,  92  Pac.  140 
( 1907 ) ;  Merriman  v.  Maryland  Cos.  Co.,  147  Wash.  579, 
266  Pac.  682  (1928).  In  Merriman,  Maryland  Casualty 
Co.  issued  a  liability  p>olicy  to  one  Bowinan,  who  oper- 
ated a  farm.  Merriman,  injured  by  Bowman's  vicious 
horse,  obtained  a  default  judgment  against  Bowman  and 
commenced  an  action  against  the  insurance  company. 
A  condition  of  the  policy  required  that  the  assured  furnish 
the  company  with  a  copy  of  any  summons  or  process  and 
an  opportunity  to  defend  any  claim.  It  was  undisputed 
that  after  Merriman  was  injured,  Maryland  Casualty  Co. 
was  informed  of  the  injury  and  some  correspondence  re- 
lating to  settlement  occurred.  However,  there  was  no 
allegation  that  the  insurance  company  was  informed  of 
the  pendency  of  the  action  or  at  any  time  had  an  oppor- 
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tunity  to  defend  it.  The  insurance  company  sought  the 
right  to  defend  upon  the  merits  as  against  the  plaintiffs 
claim  that  he  was  personally  injured  through  the  negli- 
gence of  Bowman.  The  trial  court  held  the  injured  person 
could  maintain  an  action  on  the  merits  without  the  right 
on  the  part  of  the  company  to  defend  on  the  merits.  The 
Washington  Supreme  Court  reversed,  saying: 

".  .  .  no  case  has  been  cited,  and  in  our  investigation 
we  have  discovered  none,  which  holds  that  the  fail- 
ure of  the  assured  to  inform  the  company  that  an 
action  has  been  begun,  as  required  by  the  policy, 
enables  the  injured  person  to  maintain  an  action  on 
the  policy  after  obtaining  a  judgment  against  the 
assured  without  giving  to  the  insurance  company 
the  right  to  defend  upon  the  merits  as  to  the  question 
of  liability  and  the  amount  thereof.  The  appellant 
had  the  right,  at  some  time  at  least,  to  an  opportunity 
to  defend  upon  the  merits  and  this  is  something 
that  as  yet  it  has  never  had."  266  Pac.  at  683.  (Em- 
phasis added.) 

Thus,  it  is  clear  that  not  only  was  it  incumbent  upon  ap- 
pellants to  prove  an  original  case  of  liability  against  Pa- 
cific Farwest,  but  appellee  had  the  right  to  defend  upon 
the  merits,  the  claim  of  liability  against  Pacific  Farwest. 

However,  in  the  District  court,  appellants  did  not  at- 
tempt to  prove  an  original  case  of  liability  against  Pacific 
Farwest.  Rather,  appellants  elected  to  stand  on  their  con- 
tention of  res  judicata,  and  did  not  prove  Pacific  Far- 
west's  release  of  the  fulfillment  deed  from  escrow  was 
wrongful  or  violated  their  legal  rights,  or  that  Pacific 
Farwest  was  legally  liable  to  appellants  because  of  the 
release  and  delivery  of  the  deed. 

Pursuant  to  the  Federal  Rules  of  Civil  Procedure,  which 
permit   the   pleading   of   alternative   positions,    appellee 
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contended  at  the  District  court  trial  that  (a)  Pacific 
Farwest  was  legally  within  its  rights  under  the  escrow 
instructions  to  deliver  the  deed  to  the  purchaser;  and 
(b)  that  the  intentional  release  of  the  deed,  under  all 
the  circumstances,  was  an  intentional  business  risk  not 
covered  by  the  escrow  insurance  policy  here  in  issue. 
Appellee's  contention  that  Pacific  Farwest  was  legally 
within  its  rights  under  the  escrow  contract  to  deliver  the 
deed  to  the  purchaser.  Northwestern  Utilities,  Inc.,  is 
supported  by  testimony  of  attorney  Yates,  who  believed 
the  escrow  instructions  had  been  satisfied.  However,  it 
should  be  noted  that  any  determination  of  liability  would 
necessarily  involve  a  consideration  of  the  master  real 
estate  contract  between  Kienle  and  Northwestern,  the 
three  real  estate  contracts  between  Northwestern  and  its 
purchasers  (Krause  and  Whitley),  the  purchaser's  escrow 
instructions  and  other  documents,  none  of  which  were 
oflFered  in  evidence  herein. 

Finally,  the  record  is  void  of  any  evidence  to  support 
appellants'  contention  that  Pacific  Farwest  was  not  legally 
justified  in  releasing  the  fulfillment  deed  to  Northwestern, 
despite  the  unilateral  attempt  of  the  sellers  to  prevent 
performance  of  the  escrow  contract  by  Pacific  Farwest. 
Accordingly,  the  District  court  judge  had  no  alternative 
but  to  find  that  plaintiffs  (appellants  herein)  had  failed 
to  establish,  by  a  preponderance  of  the  evidence,  a  case  of 
original  liability  against  Pacific  Farwest  (Finding  41;  R. 
259). 
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B.   Pacific  Farwest's  Breach  of  Condition  Precedent  No. 
5  of  the  Policy  Precludes  Appellant's  Recovery 

1.  The  assured.  Pacific  Farwest,  breached  Condition 
l\o.  5  in  failing  to  furnish  the  amended  complaint 
to  appellee's  counsel  after  being  requested  to  do 
so,  and  in  failing  to  furnish  documents  and  other 
information   requested  by  appellee's  counsel. 

Condition  No.  5  of  the  policy  states : 

"The  assured  shall  as  a  condition  precedent  to  their 
right  to  be  indemnified  under  this  certificate  give 
to  Underwriters  immediate  notice  in  writing  of  any 
claim  upon  them  and  further  upon  request,  shall  give 
to  Underwriters  such  information  as  Underwriters 
may  reasonably  require  and  as  may  be  in  the  as- 
sured's  power." 

The  only  notice  to  appellee  that  an  amended  complaint 
had  been  filed  was  McCormick's  letter  to  Mr.  Moss  on 
May  20,  1965  (Ex.  5).  Mr.  Moss  immediately  directed 
a  letter  to  Leslie  Yates,  attorney  for  Pacific  Farwest,  re- 
questing all  relevant  pleadings  subsequent  to  the  original 
complaint  and  answer,  including  particularly  the  amended 
complaint.  Attorney  Yates  neither  responded  to  this 
request  nor  fiunished  the  requested  documents.  Yates 
testified  that  he  did  not  respond  or  furnish  documents 
because  it  would,  in  his  opinion,  have  been  "futile"  to 
comply  with  the  insurer's  requests  because  "he  knew" 
underwriters  would  continue  to  deny  coverage  under  the 
policy  (Tr.  85,  94,  95).  The  failure  of  attorney  Yates  to 
furnish  the  requested  dociunents,  and  in  particular  the 
amended  complaint,  constituted  a  material  breach  of  Con- 
dition No.  5  of  the  policy.  As  a  consequence,  appellee 
did  not  receive  proper  notice  of  the  claim  or  sufficient 
information  to  evaluate  the  claim  and  determine  whether 
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or  not  to  exercise  this  right  to  assume  the  defense  of  the 
case. 

It  was  a  fundamental  right  of  appellee,  under  the  sub- 
ject insurance  contract,  to  determine  whether  or  not  the 
amended  complaint  should  be  defended  by  underwriters. 
The  policy  specifically  provided  that  "undenvriters,  if 
they  so  desire,  shall  be  entitled  at  their  own  expense  to 
take  over  and  conduct  in  the  name  of  the  assured  the 
defense  or  settlement  of  any  claim."  It  was  not  within 
the  authority  of  appellee's  attorney,  Mr.  Moss,  and  cer- 
tainly not  Pacific  Farwest  or  its  counsel,  Mr.  Yates,  to 
make  underwriters'  decision.  Obviously,  the  purpose  of 
Mr.  Moss'  letter  of  May  24,  1965  to  Mr.  Yates  was  to 
obtain  the  amended  complaint  and  forward  it  to  London 
so  that  underwriters  might  determine  whether  or  not  to 
defend  it.  When  Mr.  Yates  determined  that  "it  wouldn't 
have  accomplished  anything  as  far  as  my  client  was  con- 
cerned," to  have  sent  the  amended  complaint,  he  pre- 
vented Mr.  Flack,  and  other  underwriters,  from  obtain- 
ing proper  and  adequate  notice  of  the  amended  complaint 
and  further  prevented  underwriters  from  exercising  their 
policy  rights  to  defend  the  suit. 

Although  the  instant  policy  does  not  expressly  contain 
a  "suit  forwarding"  clause,  appellee  submits  that,  when 
appellee's  covmsel  Moss  requested  that  Yates  forward  the 
amended  complaint  ( and  other  pleadings ) ,  the  legal  con- 
sequence was  the  same  as  if  Condition  5  had  expressly 
provided:  "If  suit  is  brought  against  the  insured,  he  shall 
immediately  forward  to  the  company,  every  demand,  no- 
tice, summons  or  other  process  received  by  him  or  his 
representative."  In  Lee  u.  Travelers  Ins.  Co.,  184  A.2d 
636  (Munic.  Ct.  App.  D.C.  1962),  the  court  said: 
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"The  two  requirements  (notice  of  accident  and  for- 
warding of  suit  papers)  have  essentially  the  same 
pmpose,  i.e.,  notice  to  the  insurer.  Notice  of  the 
accident  enables  the  insurer  to  make  prompt  investi- 
gation and  prepare  to  defend  any  action  that  may 
be  brought.  Foi-warding  the  suit  papers  gives  the 
insurer  notice  that  an  action  has  been  brought  and 
enables  it  to  properly  defend."  184  A. 2d  at  639. 

Thus,  it  seems  clear  that  the  forwarding  of  suit  papers 
is  a  part  of  the  notice  to  undei^writers.  Attorney  Yates, 
counsel  for  Pacific  Farwest,  obviously  recognized  this 
when  he  forwarded  the  original  complaint  to  appellee 
(Ex.  A-21;  Tr.  70).  If  there  were  any  doubt  about  the 
assured's  obligation  to  foi-ward  the  amended  complaint,  it 
was  removed  by  the  specific  request  of  appellee's  coun- 
sel to  Mr.  Yates  for  the  amended  complaint.  Clearly  the 
amended  complaint  was  information  "reasonably  re- 
quired" by  imderwriters  under  Condition  No.  5.  How 
else  could  they  determine  whether  to  exercise  their  policy 
right  to  defend  the  suit?  In  addition,  the  assured's  con- 
tinuing refusal  to  furnish  the  basic  escrow  documents  was 
also  in  direct  violation  of  the  second  portion  of  Condi- 
tion No.  5  which  requires  the  assured  to  provide  "infor- 
mation as  underwriters  may  reasonably  require  and  as 
may  be  in  the  assured's  power." 

2.  Pacific  Farwest^s  breach  of  Condition  No.  5  of 
appellee's  insurance  policy  precludes  appellants' 
recovery  herein 

A  review  of  judicial  precedent  completely  supports  the 
District's  court  Conclusion  of  Law  No.  5  that  the  as- 
sm^ed's  intentional  failure  to  fmnish  the  amended  com- 
plaint to  appellee's  counsel,  after  being  requested  to  do 
so,  constituted  a  material  breach  of  the  policy  condition 
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and  precluded  recovery  by  appellants. 

The  case  of  Sussman  v.  Am.  Sur.  Co.,  345  F.2d  679 
(5th  Cir.  1965),  supports  the  District  court's  conclusion, 
and  is  discussed  at  length  in  appellant's  brief  in  an  at- 
tempt to  distinguish  it.  In  Sussman,  the  original  com- 
plaint was  tendered  to  the  insiu-er  who  declined  cover- 
age, and  the  defense  of  the  action,  because  the  complaint 
alleged  facts  excluded  under  the  policy.  An  amended 
complaint  was  then  filed  adding  a  claim  which  was  cov- 
ered by  the  policy,  but  the  insurer  was  not  given  notice 
or  forwarded  the  suit  papers.  The  Sussmxin  insurance 
policy  required  the  insured  to  immediately  forward  to  the 
insiu"er  every  demand,  notice,  summons  or  other  process 
received  by  him  or  his  representative.  Because  this  policy 
provision  was  breached,  the  Sussman  court  held  for  the 
insurer,  stating  that: 

"Since  American  Surety  was  neither  notified  of  the 
amended  complaint  nor  given  any  opportunity  to 
participate  in  the  defense  on  the  merits,  it  cannot 
be  required  to  pay  Sussman  the  amount  of  the  State 
court  judgment  she  obtained  against  Mario."  Id.  at 
680-1. 

Appellants  attempt  to  distinguish  the  Sussman  case 
because  the  insurer  in  Sussman  did  not  receive  notice 
of  the  amended  complaint.  In  contrast,  an  attorney  (Mr. 
Moss )  who  had  previously  acted  for  the  insurer  was  given 
notice  that  an  amended  complaint  had  been  filed  against 
Pacific  Farwest.  However,  this  distinction  is  not  signifi- 
cant in  light  of  the  two  separate  and  distinct  require- 
ments of  ( 1 )  adequate  and  proper  notice  of  the  amended 
complaint  and  (2)  an  opportunity  to  defend.  In  contrast, 
in  the  present  case,  neither  the  amended  complaint  was 
furnished  to  appellee,  nor  was  there  a  request  by  anyone 
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that  appellee  undertake  the  defense  of  the  amended  com- 
plaint. 

The  case  of  Gen.  Ins.  Corp.  v.  Harris,  327  S.W.2d 
651  (Tex.  Civ.  App.  1959),  is  also  closely  in  point.  In 
Harris,  Hill  sued  Harris,  the  insured,  alleging  wilful  and 
wanton  destruction  of  property.  Harris  tendered  the  de- 
fense to  General  Insurance  Co.  which  declined  on  the 
alternate  grounds  that  the  policy  did  not  cover  property 
damages  at  all  (but  only  bodily  injury)  and  did  not  cover 
bodily  injury  if  caused  by  wilful  and  wanton  acts.  There- 
after, a  first  amended  complaint  was  filed  which  was 
tendered  to  the  insurer  and  again  rejected.  Three  more 
amended  complaints  were  filed  and  the  third  one  finally 
alleged  bodily  injuries.  Harris,  the  insured,  did  not  for- 
ward the  last  amended  complaint  to  his  insurance  com- 
pany. Harris  settled  the  claim  for  $3,500  and  sued  on  the 
policy.  Condition  9  of  the  Harris  policy  required  the  in- 
siured  to  forward  to  the  company  every  demand,  notice, 
summons  or  other  process.  The  Harris  court,  in  giving 
force  and  effect  to  the  condition  of  the  pohcy,  said: 

"It  is  undisputed  that  Harris  did  not  send  the  Com- 
pany copies  of  Hill's  amended  petitions  in  which  he 
added  new  allegations  asserting  a  claim  for  bodily  in- 
jury. 

"Condition  No.  9  is  a  very  important  provision  in 
the  insurance  contract  between  the  Company  and 
Harris.  The  policy  had  not  been  cancelled.  If  Har- 
ris expected  to  hold  the  Company  liable  on  the  policy 
he  should  have  complied  with  Condition  No.  9 
when  HiU  filed  new  allegations  bringing  suit  within 
the  coverage  of  the  policy,  thus  giving  the  Company 
an  opportimity  to  take  over  defense  after  amended 
petitions  were  filed  bringing  the  case  within  policy 
coverage.  Harris'  failure  to  do  so  violated  the  terms 
of  his  insinance  contract,  and  was  fatal  to  his  re- 
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covery  from  the  Company  in  this  suit."  327  S.W.2d 
at  657. 

Similarly,  in  Merriman  v.  Maryland  Cos.  Co.,  147  Wash. 
579,  266  Pac.  682  (1928),  the  Washington  court  said: 

"In  the  present  case  the  respondent  is  basing  his 
action  upon  a  liability  policy,  which  he  claims  was 
made  for  his  benefit.  The  conditions  of  that  policy, 
by  its  express  terms,  were  that  the  respondent  should 
have  a  right  to  defend  any  action  that  was  brought 
against  the  assured  and  that  the  latter  would  furnish 
to  the  company  the  summons  and  other  process  that 
might  be  served  upon  him.  It  is  at  once  apparent  that 
the  respondent  cannot  pick  out  of  this  insurance  con- 
tract those  provisions  which  are  especially  beneficial 
to  him  and  disregard  all  other  provisions."  266  Pac. 
683. 

We  agree  with  appellants'  contention  that  the  general 
rule  is  that  an  insiuer  is  estopped  from  relying  on  breach- 
es of  the  cooperation  clause  occurring  after  the  insurer 
has  denied  coverage  under  the  policy.  However,  this  rule 
has  no  application  here  because  when  the  Amended  Com- 
plaint was  served  and  filed,  as  between  assured  and  un- 
derwriters it  was  an  entirely  new  claim.  Sussman  v.  Amer- 
ican Surety  Co.,  345  F.2d  679  (5  Cir.,  1965).  This  is  so 
because  the  original  Complaint  alleged  a  claim  of  fraud 
excluded  by  the  policy  and  there  could  be  no  estoppel 
or  waiver  arising  from  defendant's  rightful  declination  of 
coverage  of  that  claim. 

No  case  cited  by  appellants  holds  that  by  rightfully 
declining  defense  of  an  excluded  claim,  an  insurer  waives 
breaches  of  pohcy  conditions  thereafter  occurring  when 
the  situation  has  changed  and  an  Amended  Complaint 
(for  purposes  of  this  argument,  assumed  to  be  within 
poUcy  coverage)  is  made  against  the  assured. 


28 
Appellants  rely  primarily  on  two  cases  (discussed  at 
pages  40-45  in  their  brief)  which  do  not  support  their 
contentions.  In  Lee  v.  Travelers  Ins.  Co.,  184  A.2d  636 
(Munic.  Ct.  App.  D.C.  1962),  the  insurer  made  an  in- 
vestigation of  the  claim  and  carried  on  settlement  nego- 
tiations. When  suit  was  commenced,  counsel  for  the  in- 
sured party  offered  to  send  the  insurer  a  copy  of  the  suit 
papers,  but  this  offer  was  refused.  On  the  following  day 
counsel  for  the  injured  party  gave  the  insurer  ten  days 
notice  that  he  intended  to  enter  a  default  against  the 
insured.  The  following  language  from  the  Lee  decision, 
in  holding  the  insurer  had  notice  of  the  filing  of  the  suit, 
and  was  afforded  full  opportunity  to  defend,  clearly  dis- 
tinguishes that  case  from  the  present  case: 

"In  the  present  case,  while  it  is  imdisputed  that 
the  insured  failed  to  forward  the  suit  papers  to  the 
insurer,  it  is  also  midisputed  that  the  insurer  received 
notice  of  the  accident,  made  an  investigation  and 
carried  on  settlement  negotiations  which  were  broken 
off  when  an  agreement  could  not  be  reached.  The 
reasonable  inference  is  that  the  insiuer  was  well 
aware  of  the  facts  and  legal  issues  involved  and  of 
the  probability  that  suit  would  be  filed. 

"When  suit  was  filed  and  the  insured  failed  to 
forward  the  suit  papers,  default  was  not  taken  with- 
out notice  to  the  insurer.  Appellant's  counsel  notified 
the  insurer  of  the  pending  action  and  offered  to  fur- 
nish the  insurer  with  copies  of  the  suit  papers;  when 
this  offer  was  refused  appellant's  counsel  notified 
the  insurer  of  the  intention  to  take  a  default  but 
at  the  same  time  offered  to  agree  to  extension  of 
time  the  insurer  required  for  filing  of  the  suit  and 
was  afforded  full  opportunity  to  defend.  It  refused, 
taking  the  stand  that  it  was  not  required  to  defend 
because  of  the  failure  of  the  insured  to  forward  suit 
papers."  184  A.2d  at  638. 

The  case  of  Northwestern  Mut.  Ins.  Co.  v.  Independ- 


29 
ence  Mut.  Ins.  Co.,  319  S.W.2d  898  (St.  Louis  Ct.  App. 
Mo.  1959),  (App.  Br.  p.  43),  can  also  be  distinguished. 
In  this  latter  case,  the  attorney  for  the  third  party  sub- 
rogated insurance  carrier  actually  forwarded  the  suit  pa- 
pers to  the  insurer,  and  fully  complied  with  the  condition 
precedent  in  the  pohcy.  In  conti-ast,  no  one  forwarded  the 
amended  complaint  to  appellee  and  no  judicial  precedent 
requires  an  insurer  to  go  further  than  to  request  the  in- 
sured to  forward  an  amended  complaint.  In  addition, 
appellee  notes  that  the  Noiihwestern  Mutual  court  cites 
a  decision  from  this  comt,  which  is  in  complete  accord 
with  appellee's  position.  In  Metropolitan  Cos.  Ins.  Co.  v. 
Colhurst,  36  F.2d  559  (9th  Ch-.  1930),  the  insured  (Har- 
ris) had  an  automobile  liability  policy  requiring  the  in- 
sured to  give  written  notice  of  accidents  and  to  forward 
every  summons  or  process  to  the  insurance  company.  Col- 
hurst, who  had  been  injiu-ed  in  an  accident  with  Harris, 
commenced  an  action  in  Solano  County,  California,  which 
summons  was  immediately  forwarded  by  Harris  to  his 
insvirer.  The  insmer  employed  an  attorney  to  defend  on 
behalf  of  Harris,  and  he  prepared  and  filed  an  answer  for 
the  insured.  Thereafter,  plaintiff's  attorney  wrote  to  the 
attorney  for  Harris,  advising  him  that  he  had  dismissed 
the  Solano  County  suit  and  had  commenced  another  ac- 
tion in  Napa  County,  California.  Hanis,  who  was  per- 
sonally served  in  the  Napa  County  suit  did  not  provide 
a  copy  of  the  new  complaint  to  the  insurer,  and  penuitted 
a  default  judgment  to  be  taken  against  him.  Suit  was  then 
commenced  by  Colhurst  against  Metropolitan  Casualty 
Insurance  Co.  on  the  Napa  County  judgment.  Judgment 
against  the  instirance  company  was  reversed  on  appeal 
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because  of  the  breach  of  the  pohcy  condition.  This  court 
said: 

"We  do  not  think  the  letter  referred  to,  from  one 
attorney  to  the  other,  is  a  material  circumstance. 
The  important  consideration  was  that  appellant 
should  be  advised  of  the  service  of  process  so  that 
it  could  appear  in  response  thereto,  in  the  assured's 
name,  and  make  defense.  This  information  the  letter 
did  not  purport  to  give,  and,  until  the  defendant 
was  served  with  process,  appellant  was  powerless 
to  take  appropriate  steps  for  its  protection. 

"In  that  view,  admittedly,  because  of  his  default 
in  not  sooner  forwarding  the  summons  and  com- 
plaint, Harris,  in  case  he  had  satisfied  the  judgment 
against  him,  could  not  have  recovered  upon  the  pol- 
icy, and  the  question  is  whether  or  not,  for  like  rea- 
sons, appellee  is  subject  to  the  same  liability."  36 
F.2d  at  561. 

The  Colhurst  court,  after  reviewing  cases  from  other  juris- 
dictions, including  the  Merriman  decision  in  Washington, 
concluded  that  the  injured  party  was  subject  to  the  same 
disabilities  to  which  the  insured  would  be  subject  should 
he  pay  the  judgment  and  seek  indemnity. 

The  trial  court  also  found  that  under  Condition  No.  5, 
appellee  was  entitled  to  be  furnished  with  the  documents 
and  information  appellee's  counsel  requested  that  Mr. 
Yates  furnish  to  him  (Finding  30;  R.  257).  The  provision 
of  Condition  No.  5  that  the  assured  shall  give  to  under- 
writers such  information  as  they  may  reasonably  require 
is  this  policy's  equivalent  of  a  "cooperation  clause."  In 
Hillmrd  v.  United  Fac.  Cos.  Ins.  Co.,  195  Wash.  478, 
81  P.2d  513  (1938),  the  court  stated  with  respect  to  the 
enforceability  of  a  cooperation  clause: 

"  'cooperate'  .  .  .  does  mean  that  the  assured  must 
give  the  insurer  full,  fair  and  frank  disclosure  of  all 
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information  reasonably  requested  by  the  insurer  to 
enable  it  to  determine  if  there  is  a  genuine  defense." 
81  P.2d  at  516. 

Requirements  in  liability  policies  for  the  cooperation  of 
the  insured  universally  have  been  held  valid.  Appleman 
on  Insurance,  §§4771,  4774.  The  insured  cannot  arbitrar- 
ily or  unreasonably  decUne  to  assist  in  making  a  fair 
investigation  or  defense  of  a  claim.  Royal  Indem.  Co.  v. 
Morris,  37  F.2d  90  (9th  Cir.,  1930). 

There  is  no  doubt  that  the  assured's  counsel  (and  di- 
rector) Yates  intentionally  determined  not  to  furnish  the 
documents  and  information  requested.  These  escrow^  doc- 
uments were  the  basic  contracts  out  of  which  Pacific 
Farwest's  liability,  if  any,  would  arise.  They  were  surely 
material  and  were  hence  reasonably  requested  by  under- 
writers. 

3.      Condition  I\o.  5  of  the  policy  is  a  condition  prece- 
dent to  recovery. 

As  they  unsuccessfully  did  in  the  covut  below,  appel- 
lants continued  to  urge  that  the  furnishing  of  information, 
including  presumably  the  amended  complaint,  is  not  a 
condition  precedent  to  the  insurer's  liability.  This  position 
is  based  upon  appellants'  remarkable  construction  of  the 
language  of  Condition  No.  5  and  the  use  of  the  singular 
term  "condition  precedent."  Appellants  reached  this 
strained  result  despite  the  fact  that  the  requirement  of 
giving  notice  and  the  further  requirement  of  furnishing 
information  both  follow  the  introductory  language  of  this 
4-line,  one-sentence  paragraph  that  the  obligations  im- 
posed are  a  "condition  precedent  to  their  right  to  be  in- 
demnified." This   attempt  to  import  an  ambiguity  into 
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Condition  No.  5  of  the  policy  should  not  be  tolerated. 
In  Hamilton  Tr.  Service  v.  Auto  Ins.  Co.,  39  Wn.2d  688, 
237  P.2d  781  (1951),  the  court  said: 

"We  have  not  adopted  the  lines  of  reasoning  found 
in  the  cases  cited  by  respondent  in  order  to  determine 
the  intent  of  the  parties,  or  what  they  may  or  must 
have  contemplated  when  making  an  insurance  con- 
tract with  reference  to  the  extent  of  the  risk  coverage 
when  it  was  clear  that  the  words  were  used  in  their 
ordinary  sense  or  meaning,  nor  when  the  language 
used  was  plain  and  unambiguous.  .  .  .  We  have 
taken  the  position  in  such  matters  that  a  rule  of 
construction  should  not  be  permitted  to  have  the 
effect  to  make  a  plain  agreement  ambiguous  and  then 
construe  it  in  favor  of  the  insured.  .  .  .  We  cannot 
avoid  feeling  as  we  read  the  cases  cited  by  respond- 
ent that  those  courts  have  created  ambiguities  where 
none  existed  and  have  then  used  rules  of  construc- 
tion to  determine  the  intent  of  the  parties  and  what 
they  must  have  contemplated,  thus  enlarging  the  risk 
coverage  of  the  insurance  policies  under  considera- 
tion." 237  P.2d  at  783-4. 

Appellees  therefore  submit  that  the  evidence  fully  sup- 
ports the  District  court's  finding  that  Pacific  Farwest, 
by  the  acts  of  its  attorney  Yates,  breached  Condition  No. 
5.  The  breach  of  this  condition  precedent  by  Pacific  Far- 
west,  precludes  appellant  Kienles'  recovery,  because  they 
stand  in  the  shoes  of  the  assured.  In  Van  Dyke  v.  White, 
55  Wn.2d  601,  349  P.2d  430  (1960),  the  court  said: 

"If  a  party  has  breached  a  contract  condition  prece- 
dent, neither  he  nor  one  standing  in  his  shoes  may 
maintain  an  action  on  it,  and  prejudice  or  the  lack 
of  it  is  immaterial.  Only  a  waiver  of  such  breach  or 
estoppel  to  assert  it  by  the  defendant  can  remove 
this  fatality."  349  P.2d  at  433. 

Because  of  the  assured's  breaches  of  policy  conditions, 
appellee  had  no  opportunity  to  investigate  the  merits  of 
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Kienles'  amended  complaint  to  determine  whether  or  not 
it  was  covered  under  the  poHcy  and  whether  or  not  un- 
derwriters would  defend  the  amended  complaint.  We  are 
not  here  concerned  with  whether,  in  spite  of  Pacific  Far- 
west's  default,  undei-writers  could  have  protected  them- 
selves, but  whether  Pacific  Farwest  ( and  those  who  stand 
in  its  shoes)  forfeited  its  right,  by  violating  a  material 
condition  of  the  policy.  For  as  admitted  by  appellants, 
the  breach  of  an  express  condition  precedent  will  release 
the  insurer  from  the  obligations  imposed  by  the  insurance 
contract,  although  no  prejudice  may  have  resulted  (App. 
Br.,  p.  36).  Sears,  Roebuck  &  Co.  v.  Haiiford  Etc.,  50 
Wn.2d  443,  313  P.2d  347  (1957).  Appellants  cannot  pick 
out  of  the  subject  insurance  policy  those  provisions  which 
are  especially  beneficial  to  them  and  disregard  the  ex- 
press language  of  Condition  No.  5  of  the  policy.  In  the 
Sears,  Roebuck  &  Co.  case,  supra,  the  Washington  court 
said: 

"Since  an  insurance  policy  is  merely  a  written  con- 
tract between  an  insurer  and  the  insured,  courts  can- 
not rule  out  of  the  contract  any  language  which  the 
parties  thereto  have  put  into  it;  cannot  revise  the 
contract  xmder  the  theory  of  construing  it;  and  neith- 
er abstract  justice  nor  any  rule  of  constniction  can 
create  a  contract  for  the  parties  which  they  did  not 
make  for  themselves."  313  P.2d  at  350. 

This  court  must  enforce  Condition  No.  5  of  the  policy  as 
written. 

C.  The  Trial  Court  Correctly  Found  and  Concluded 
That  Pacific  Farwest's  Release  and  Delivery  of  the 
Fulfillment  Did  Not  Constitute  a  Negligent  Act,  Err- 
or or  Omission  Within  the  Basic  Coverage  Pro- 
visions of  the  Policy 

The  question  of  whether  the  assured's  act  of  delivering 

the  deed  constituted  "a  negUgent  act,  error  or  omission 


34 

within  the  coverage  of  appellee's  policy,  is  doubtless  the 
most  intellectually  challenging  issue  in  this  case.  How- 
ever, it  is  an  issue  which  this  court  need  not  decide  un- 
less the  court  first  holds  that  appellee,  insurer,  is  bound 
by  the  judgment  of  liability  entered  in  the  State  court 
proceedings  against  the  assured,  and  holds  further  that 
Pacific  Farwest  did  not  breach  an  express  condition  prece- 
dent of  the  policy.  If  appellants  successfvdly  hurdle  these 
two  obstacles,  they  must  then  establish  that  Pacific  Far- 
west's  intentional  release  of  the  deed,  in  violation  of 
written  demands  from  Kienle's  attorney  was  conduct  in- 
sured under  appellee's  policy  covering  claims  arising  out 
of  a  "negligent  act,  error  or  omission"  committed  by  the 
assured.  The  District  court  concluded  that  the  act  of  the 
assured  in  releasing  the  fulfillment  deed  from  escrow, 
upon  which  the  assured's  hability  to  appellants  was  based 
in  the  State  court  action,  was  an  intentional  and  wilful 
act  and  did  not  constitute  a  negligent  act,  error  or  omis- 
sion within  the  meaning  of  the  coverage  provisions  of  the 
policy  (Finding  No.  20;  Concl.  of  Law  6;  R.  254,  261). 

1.  Even  if  the  state  court  judgment  of  liability  against 
Pacific  Fanvest  is  binding  on  underwriters,  the  find- 
ing of  negligence  is  not  binding  because  it  was  not 
essential  to  the  judgment  of  liability. 

The  applicable  Washington  rule  of  law  was  established 
in  East  V.  Fields,  42  Wn.2d  924,  259  P.2d  639  (1953).  In 
the  Fields  case,  plaintiffs  brought  an  action  to  recover 
damages  for  injuries  suffered  in  an  automobile  accident 
in  Washington.  Defendant  Fields  owned  the  car  and  had 
a  policy  of  insurance  which  excluded  coverage  if  the  car 
was  driven  by  another  member  of  the  armed  forces  with- 
out the  insured's  consent.  Fields  tendered  the  defense  of 
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the  action  to  his  insurer,  who  denied  coverage.  Plaintiff 
recovered  a  judgment  against  Fields  and  defendant  Finch, 
a  soldier  who  was  driving  at  the  time  of  the  accident.  In 
a  subsequent  garnishment  proceeding,  in  the  same  action, 
plaintiffs  garnished  Field's  insurance  company  contending 
that  a  finding  of  fact  in  the  main  action,  that  Fields  was 
in  the  car  at  the  time  of  the  accident,  was  res  judicata, 
and  therefore  binding  on  the  insurance  company.  The 
gamishee-defendant  produced  evidence  that  the  defend- 
ant-owner was  not  in  the  car  at  the  time  of  the  accident, 
and  accordingly  the  court  dismissed  the  writ.  Plaintiffs 
appealed  to  the  Washington  Supreme  Court,  presenting 
the  issue  of  whether  the  insurance  company  could  re- 
litigate  whether  or  not  Fields  was  in  the  car  at  the  time 
of  the  accident. 

The  Washington  court  set  forth  the  following  rules, 
controlling  on  this  court: 

"The  rule  is  that  when  an  insurer  has  notice  of 
an  action  against  an  insured,  and  is  tendered  an 
opportunity  to  defend,  it  is  bound  by  the  judgment 
therein  upon  the  question  of  the  insured's  liability. 
1  Freeman,  Judgments  (5th  ed.)  978,  §447;  30  Am. 
Jut.  969,  §237;  and  Restatement,  Judgments  511, 
§107.  The  judgment,  however,  is  not  conclusive  as 
to  the  question  of  coverage  of  the  policy  in  question 
{Restatement,  Judgments  517,  §107  (g)),  for  the 
reason  that  the  causes  of  action  for  tort  liabilitij 
and  for  indemnity  liability  are  separate  and  distinct. 
I  Freeman,  Judgments  (5th  ed.)  991,  §450.  Thus,  the 
judgment  fixing  the  tort  liability  of  the  defendants 
in  the  main  action  is  not  res  judicata  of  the  indemnity 
liahility  of  the  insurance  company  in  the  garnish- 
ment proceedings."  259  P.2d  at  639.  (Emphasis  add- 
ed.) 

Thus,  it  is  clear,  under  Washington  law,  that  the  judgment 
fixing  the  liability  of  Pacific  Farwest  in  the  State  court 
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action  (assuming  for  argument  that  appellee  is  bound) 
is  not  res  judicata  of  the  policy  coverage  question  in  the 
Federal  court  proceedings.  Notwithstanding  this,  the 
Fields  court  indicated  the  doctrine  of  collateral  estoppel 
might  apply  in  a  proper  case.  However,  a  review  of  this 
doctrine  demonstrates  it  is  inapplicable  in  the  present 
case.  The  Fields  court  said: 

"Notwithstanding  this,  the  doctrine  of  collateral 
estoppel  applies  in  a  proper  case.  This  doctrine  is 
that  the  insurer  is  bound  by  any  material  finding  of 
fact  essential  to  the  judgment  of  tort  liability,  which 
is  also  decisive  of  the  question  of  the  coverage  of  the 
policy  of  insurance.  Restatement,  Judgments  293, 
§68.  .  .  . 

"Restatement,  Judgments  309,  §68,  states  the  rules 
as  follows: 

"  'The  rules  .  .  .  [regarding  collateral  estoppel] 
are  applicable  only  where  the  facts  determined  are 
essential  to  the  judgment.  Where  .  .  .  the  court  makes 
findings  of  fact  but  the  judgment  is  not  dependent 
upon  these  findings,  they  are  not  conclusive  between 
the  parties  in  a  subsequent  action  based  upon  a 
different  cause  of  action.' 

"2  Black  on  Judgments  (2nd  ed.)  928,  §611,  states 
the  rule  as  follows: 

"  'The  rule  has  always  been  regarded  as  weU  set- 
tled, from  the  earliest  authorities  dowTi  to  the  present 
time,  that  the  judgment,  ...  is  not  conclusive  of  any 
matter  which  was  incidentally  cognizable  in  that  ac- 
tion, or  which  came  collaterally  in  question,  nor  of 
any  matter  to  be  inferred  by  argument  and  con- 
struction from  the  judgment.  "The  estoppel  of  a  judg- 
ment extends  only  to  the  question  directly  involved 
in  the  issue,  and  not  to  any  incidental  or  collateral 
matter,  though  it  may  have  arisen  and  been  passed 
upon.' 

"As  to  what  facts  are  material,  2  Black  on  Judg- 
ments 938,  §615,  says: 
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"  'A  judgment  is  conclusive  by  way  of  estoppel  only 
as  to  facts  without  the  existence  and  proof  or  ad- 
mission of  which  it  could  not  have  been  rendered. 
...  it  is  conclusive  evidence  of  whatever  it  was  nec- 
essary for  the  jury  to  have  found  in  order  to  warrant 
the  verdict  in  the  former  action,  and  no  further.' " 
259  P.2d  at  640. 

In  the  Fields  case,  the  Washington  com-t  concluded,  based 
on  the  above-quoted  rules,  that  the  finding  that  Fields 
was  in  the  car  was  material  because  liabihty  was  based 
on  the  doctrines  of  respondent  superior,  and  agency,  and 
that  no  other  fact  in  the  findings  had  even  a  remote  bear- 
ing upon  those  doctrines.  In  contrast,  in  the  State  court 
action  by  Kienle,  the  only  facts  essential  to  the  judgment 
against  Pacific  Farwest  was  that  it  delivered  the  deed  in 
violation  of  the  sellers'  instructions.  The  characterization 
of  Pacific  Farwest's  conduct  as  "negligence"  rather  than 
as  simply  a  breach  of  the  escrow  contract  was  not  "es- 
sential" to  the  judgment.'^  Certainly,  the  judgment  could 
have  been  rendered  without  a  "finding"  of  negligence. 
Thus,  the  finding  of  negligence  is  not  determinative  of 
the  policy  coverage  issue,  and  not  binding  on  appellee. 

7.  How  non-essential  to  the  judgment  of  liability  against  Pacific  Far- 
west  was  the  formal  "finding"  of  negligence  is  indicated  by  the  follow- 
ing: no  negligence,  error  or  omission  on  the  part  of  Pacific  Farwest 
was  alleged  by  Kienle  in  either  the  original  or  amended  complaints 
which,  rather,  alleged  a  breach  of  contract.  (Ex.  3;  Ex.  A-20);  ia  the 
State  court  litigation  appellant's  counsel  argued  to  the  trial  judge  that 
Pacific  Farwest  breached  its  contract  (Ex.  A-29;  Tr.  209),  and  in  his 
oral  opinion,  the  State  court  judge  so  held  (Ex.  A-29  p.  6;  Tr.  209). 
It  is  instructive  to  note  that  the  language  of  Findings  of  Fact  V  in  the 
state  court  action  (Ex.  4;  Tr.  20)  was  admittedly  drafted  by  appel- 
lants' present  counsel  (Finding  39,  R.  259),  and  was  most  likely  so 
drafted  for  the  sole  purpose  of  forming  a  predicate  for  collection  of  the 
judgment  from  Pacific  Farwest's  errors  and  omissions  insurer,  the  lan- 
guage of  whose  policy  appellants  and/or  their  counsel  knew  at  the  time 
the  Findings  were  drafted.  We  do  not  contend  impropriety  on  the  part 
of  appellants'  counsel  in  so  doing;  however,  we  do  contend  that  this 
boot-strap  effort  to  establish  liability  on  the  part  of  the  insurer,  who  was 
not  a  party  to  the  prior  action,  must  be  held  ineffectual. 
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This  court,  in  determining  whether  or  not  the  conduct 
of  Pacific  Farwest  in  releasing  the  deed,  under  all  the 
unique  attendant  circumstances,  constituted  a  "negligent 
act,  error  or  omission,"  may  approach  this  issue  ab  initio, 
with  no  assist  from  the  language  of  the  findings  entered 
in  the  prior  state  court  action. 

2.  The  conduct  of  Pacific  Farwest  in  releasing  the 
deed,  in  conscious  violation  of  the  Kienles'  in- 
structions, was  a  wilful  business  decision,  and  did 
not  constitute  a  negligent  act,  error  or  omission 
under  the  escrow  policy. 

(a)  Conduct  of  Pacific  Farwest.  The  evidence  supports 
the  District  court's  conclusion  of  law  that  the  act  of  the 
assiued.  Pacific  Farwest,  in  releasing  the  fulfillment  deed 
from  escrow,  was  an  intentional  and  wilful  act  and  did 
not  constitute  a  "neglegent  act,  error  or  omission"  within 
the  meaning  of  the  coverage  provisions  of  appellee's  pol- 
icy of  insurance.  Pacific  Farwest  had  been  instructed  in 
writing  by  two  separate  attorneys  representing  Kienle, 
not  to  release  the  deed  from  escrow.  Pacific  Farwest  con- 
sulted its  attorney,  Mr.  Yates,  who  recommended  inter- 
pleader, an  alternative  expressly  permitted  under  the  es- 
crow instructions,  and  characterized  as  "a  fool  proof  al- 
ternative" by  appellants'  brief  at  page  22.  Notwithstand- 
ing this  advice,  Mr.  Cooke,  president  of  Pacific  Farwest, 
decided  to  deliver  the  deed,  and  obtained  a  written  in- 
demnity agreement  from  Northwestern,  two  promissory 
notes,  each  in  amount  of  $1,500  (one  of  which  was  paid) 
and  a  mortgage  to  protect  Pacific  Farwest  in  the  event 
of  htigation.  Cooke  knew,  prior  to  the  time  the  deed  was 
released,  that  there  was  a  "distinct  possibility"  that  Pa- 
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cific  Farwest  would  be  sued  if  the  deed  was  released.^ 

Thus,  as  the  District  court  found,  Pacific  Farwest  and 
its  chief  officer,  Mr.  Cooke,  knew  and  fully  appreciated 
that  there  was  a  likelihood  of  being  sued  if  the  deed  was 
delivered,  but  Pacific  Farwest  nevertheless  intentionally 
and  wilfuUy  delivered  the  deed  from  escrow  (Finding 
20;  R.  254).  The  issue  then  presented  is  whether  or  not 
this  conduct  constituted  a  negligent  act,  error  or  omission 
under  the  policy. 

(b)  Policy  Coverage  is  limited  to  negligent  conduct. 
The  policy  covers  "negligent  act,  error  or  omission."  It 
covers  liability  caused  by  negligence  alone.  Under  stand- 
ard principles  of  construction  and  use  of  the  English  lan- 
guage, the  adjective  "negligent"  modifies  all  three  of  the 
triad  of  nouns  following  it,  so  the  phrase  is  to  be  read 
as  if  it  said  "negligent  act,  negligent  error,  or  negligent 
omission."  A  Grammar  of  the  English  Language  in  Three 
Volumes,  Vol.  Ill,  Syntax,  by  George  O.  Curme,  pp.  68, 
69.  In  his  section  entitled  "Repetition  of  Limiting  Ad- 
jective," on  page  68,  Dr.  Curme  states  the  following  nJe 
which  is  directly  applicable  to  the  policy  phrase  involved 
in  this  case : 

"If  the  limiting  adjective  modifies  two  nouns,  both 
representing  the  same  person  or  thing,  or  parts  of  a 


8.  Cooke's  motivation  in  his  calculated  decision  to  release  the  deed 
is  not  made  entirely  clear  by  the  record.  Was  it  because,  quixotically,  he 
believed  that  Northwestern  had  complied  with  its  contract  with  ap- 
pellants and  was  entitled  to  the  deed  and  that  under  the  escrow  in- 
instructions  he  had  a  right  to  release  the  deed.  (Tr.  193)?  Or  was  it 
because  Northwestern  was  his  best  customer,  having  given  him  a  dozen 
escrows  to  handle  in  less  than  a  year  (Tr.  162)?  Or  was  it  simply  be- 
cause he  considered  the  fifteen  hundred  dollars  cash  Northwestern 
paid  him,  plus  a  promissory  note  for  another  $1,500  in  the  event  Pacific 
Farwest  was  sued,  plus  a  formal  written  indemnity  agreement,  a  suffi- 
cient quid  pro  quo  for  his  violation  of  the  seller's  instructions  not  to 
release  the  deed? 
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whole,  it  should  be  used  only  once;  while,  on  the 
other  hand,  if  the  nouns  represent  different  persons 
or  things  that  it  is  desired  to  contrast  or  to  mark  as 
distinct  and  separate,  the  limiting  adjective  should 
be  repeated  before  each  noun.  .  .  ." 

The  three  nouns  "act,  error  or  omission"  are  all  "parts  of 
a  whole"  and  belong  together  for  they  all  refer  to  some- 
thing the  assured  has  done  or  not  done  which  forms  the 
basis  of  a  claim  against  him  which  the  policy  insures. 
Hence,  the  limiting  adjective  "negligent"  modifies  all 
three  of  them. 

(c)  The  conduct  of  Pacific  Farwest  was  not  negligent. 
A  review  of  Washington  decisions  clearly  indicates  that 
Pacific  Farwest's  act  of  delivery  of  the  deed,  under  all 
the  facts  here  in  evidence,  did  not  constitute  negligence. 
In  Adkisson  v.  Seattle,  42  Wn.2d  676,  258  P.2d  461 
(1953),  the  court  said: 

"Wilful  or  wanton  misconduct  is  not,  properly  speak- 
ing, within  the  meaning  of  the  term  'negligence'. 
Negligence  and  wilfulness  imply  radically  different 
mental  states.  Negligence  conveys  the  idea  of  neglect 
or  inadvertence,  as  distinguished  from  premeditation 
or  formed  intention.  An  act  into  which  knowledge 
of  danger  and  wilfulness  enter  is  not  negligence  of 
any  degree,  hut  is  wilful  misconduct.  As  long  as  the 
element  of  inadvertence  remains  in  conduct,  it  is  not 
properly  regarded  as  wilful.  Wanton  misconduct  is 
positive  in  nature,  while  mere  negligence  is  material- 
ly negative.  A  person  properly  chargeable  with  want- 
on misconduct  is  not  simply  one  who  is  more  careless 
than  one  who  is  merely  negligent.  Wanton  miscon- 
duct is  such  as  puts  the  actor  in  the  class  with  the 
wilful  doer  of  wrong.  38  Am.  Jur.  692  Negligence, 
§48".  258  P.2d  at  465.  (Emphasis  added.) 

Similarly,  in  Town  of  Tieton  v.  Gen.  Ins.  Co.,  61  Wn.2d 
716,  380  P.2d  127   (1963),  suit  was  commenced  on  a 
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liability  policy  insviring  the  Town  against  legal  liability 
for  damages  caused  by  accident.  The  Town  constructed 
a  sewage  lagoon  which  contaminated  an  adjoining  land- 
owner's well  and  the  landowner  recovered  judgment 
against  the  Town.  The  lagoon  was  constructed  and  op- 
erated in  precisely  the  manner  planned,  expected,  desired 
and  intended,  although  the  Town  did  not  intend  that  it 
should  contaminate  the  well.  However,  the  evidence 
showed  that  the  possibihty  of  contamination  was  fully 
appreciated  by  the  assured  and  all  concerned,  but  that 
the  Town  decided  to  assume  the  risk  of  damage  to  the 
well  because  it  was  the  only  location  possible  to  construct 
the  lagoon.  The  Town  had  two  choices:  make  a  prior 
settlement  with  the  landowner  or  proceed  with  the  con- 
struction and  wait  to  see  if  contamination  occurred.  The 
comt  said: 

"The  Town  officials  deliberately  chose  the  latter 
course  and  proceeded  with  construction  of  the  la- 
goon. This  meant  that  they  necessarily  had  to  accept 
whatever  hazard  existed  that  the  Town  might  dam- 
age the  Pugsby  property  as  a  result  of  the  construc- 
tion. .  .  ."  380  P.2d  at  130. 

The  trial  court  held  that  the  damage  was  caused  by 
accident  within  the  meaning  of  the  policy  because  the 
results  of  the  Town's  intentional  conduct  were  unantici- 
pated. The  Supreme  Court  disagreed,  and  held  no  cov- 
erage under  the  policy  in  language  which  we  submit  is 
fully  applicable  to  the  case  at  bar: 

"The  evidence  most  favorable  to  respondent  suggests 
no  more  than  a  finding  that  respondent  took  a  calcu- 
lated business  risk  that  the  Pugsby  property  could 
not  be  damaged.  From  a  business  standpoint,  it  may 
have  been  wise  to  have  taken  this  calculated  risk.  .  .  . 
But  when,  under  the  facts  of  this  case,  the  possi- 
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bility  of  contamination  became  a  reality,  it  cannot  be 
said  that  the  result  was  'unusual,  unexpected,  and 
unforeseen'".  380  P.2d  at  130-1.  (Emphasis  added.) 

Admittedly  the  policy  in  Town  of  Tieton  insured 
against  liabihty  caused  by  accident  and  the  instant  policy 
does  not,  but  the  case  indicates  the  Washington  court 
would  regard  Pacific  Farwest's  intentional  gamble  and 
calculated  business  risk  as  constituting  the  antithesis  of 
neglect  or  inadvertence  which  is  required  for  conduct 
to  constitute  neghgence.  Adkisson  v.  Seattle,  supra.  Nor 
is  it  necessary,  as  appellents  suggest,  that  the  actor  in- 
tend, in  a  subjective  sense,  that  harm  should  result  to  the 
third  party  in  order  for  his  act  to  be  removed  from  the 
category  of  negligence  and  become  wilful  conduct.  It  is 
only  necessary  that  he  intend  the  natural  and  probable 
consequences  of  his  act.  The  case  at  bar  is  even  stronger 
than  the  Town  of  Tieton  case.  Whereas,  the  Towti  did 
not  intend  to  contaminate  Pugsby's  well  and  did  not  know 
as  a  certainty  that  it  would  be  contaminated.  Pacific  Far- 
west  fully  intended  and  knew  that  deUvery  of  the  deed 
would  complete  the  conveyance  of  Kienles'  title  with 
whatever  damaging  consequences  to  Kienle  that  would 
naturally  flow  from  investing  Northwestern  with  record 
title  (Finding  20;  R.  254). 

The  distinction  between  a  negligent  act  and  an  inten- 
tional act,  in  the  determination  of  an  insurer's  liability, 
was  also  recognized  by  this  court  in  Standard  Marine 
Ins.  Co.  V.  Nome  Beach  L.  &  T.  Co.,  133  Fed.  636  (9th 
Cir.  1904).  This  was  a  suit  on  a  marine  cargo  policy  for 
damage  caused  as  a  result  of  the  vessel's  sailing  through 
an  ice  field.  The  court  stated  the  facts,  and  the  conclusions 
to  coverage  to  be  drawn  from  such  facts,  as  foUows: 
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"It  appears,  however,  from  the  testimony  of  the 
master  himself,  that  he  well  knew  of  the  existence 
of  the  ice  and  of  the  risk  incurred  in  endeavoring 
to  push  through  it,  and  that  he  well  knew  all  of  this 
in  ample  time  to  have  avoided  it.  Can  it  be  properly 
held  that  it  was  not  his  duty  to  have  avoided  the 
danger — that  he  did  not  commit  a  wrongful  act  when 
he  dehberately,  willfully,  undertook  to  'fight'  his  way, 
as  he  himself  expressed  it,  through  the  ice,  for  the 
purpose  of  arriving  quickly  at  Nome,  and  this  secure 
for  his  principals  a  better  price  for  the  merchandise, 
and  that  they  might  the  sooner  realize  the  profits 
expected  to  accrue  from  the  lighterage  plant  that  he 
earned?  We  think  this  must  be  answered  in  the 
negative.  Taking  the  captain's  testimony  to  be  true, 
it  is  not,  in  our  opinion,  a  case  of  negligence  at  all 
whether  simple  or  gross,  but  one  of  a  deliberate  and 
reckless  assumption  of  a  well-known  danger,  which 
the  law  made  it  the  master  s  duty  to  have  avoided. 
It  was  both  a  willful  omission  to  perform  his  legal 
duty,  and  an  intentional  commission  of  a  wrongful 
act,  resulting  in  the  loss  in  question,  for  which,  both 
upon  principle  and  authority,  the  insurer,  in  our 
opinion,  is  not  liable."  133  Fed.  at  646-7  (Emphasis 
added. ) 

In  further  explanation  of  the  distinction  the  court  said: 

"Negligence  and  willfulness  are  the  opposites  of  each 
other.  .  .  .  NegUgence  is  also  to  be  carefully  distin- 
guished from  fraud;  the  distinction  arising  in  this 
case,  as  before,  upon  the  element  of  inadvertence. 
Fraud  is  invariably  intentional,  either  actually  or 
constructively;  negligence  is  never  so  °  °  "  An  in- 
tent to  do  a  wrongful  act  or  to  omit  the  performance 
of  a  duty  is  necessarily  willful.  Such  willfulness  may 
fall  short  of  fraud 133  Fed.  at  647-8. 

(d)  The  conduct  of  Pacific  Farwest  was  not  an  "error" 
or  "omission"  within  policy  coverage.  Pacific  Farwest's 
liability  concededly  arose  out  of  its  wrongful  act  in  re- 
leasing the  fulfillment  deed  from  escrow.  Clearly  only 
"negligent"  acts  are  insured,  and  if  as  we  contend,  this 
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act  was  not  negligent  within  the  policy  meaning  and 
hence  not  covered,  it  would  seem  anomalous  to  hold  the 
same  conduct  covered  by  the  policy  because  it  consti- 
tuted an  "error."  Such  an  interpretation  would  ignore  the 
limited  adjective  "negligent"  in  the  subject  policy  which 
modified  "act,  error  or  omission." 

However,  even  assuming  negligent  modifies  only  the 
word  "act,"  the  conduct  of  Pacific  Farwest  did  not  con- 
stitute an  "error"  or  "omission"  so  as  to  come  within  the 
policy  coverage.  In  Simon  Warrender  Prop.  Ltd.  v.  Swain, 
(1960)  2  Lloyd's  List  L.R.  Ill,  suit  was  brought  on  an 
insurance  broker's  errors  and  omissions  policy  insuring 
against  "neglect,  omission  or  error."  An  employee  of  the 
insured  brokerage  company  wilfully  failed  to  effect  a 
policy  of  insurance  on  a  fishing  vessel  ovvTied  by  one  Wil- 
liamson, who  sued  the  company  for  his  loss,  and  the 
company  having  paid,  made  claim  against  imderwriters. 
The  issue  before  the  court  was  whether  the  wilful  and 
deliberate  nature  of  the  employee's  failure  to  effect  the 
insurance  was  a  good  defense  under  the  pohcy.  The  court 
held  that  the  intent  of  the  employee  would  not  be  im- 
puted to  the  company  under  the  facts  of  that  case,  but 
by  necessary  implication  we  believe  the  court  also  held 
that  losses  resulting  from  the  deliberate  acts  of  the  as- 
sured, or  officers  whose  acts  are  necessarily  those  of  an 
insured  corporation,  are  not  within  the  coverage  of  such 
a  policy.  The  Swain  court  stated: 

"But  as  the  plea  also  alleges  that  the  failvu-e  to  effect 
the  policy  was  wilful  and  deliberate,  it  is  essential 
to  determine  whether  the  words  of  indemnity  em- 
brace such  a  failure. 

"It  is  clear  that  in  their  primary  sense  both  the 
words  'error'  and  'omission'  denote  conduct  which 
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is  not  intentional  or  deliberate.  .  .  .All  these  words 
show  that  'the  policy  deals  rather  with  leaving  un- 
done the  things  one  ought  to  have  done  rather  than 
with  doing  things  which  one  ought  not  to  have 
done'."  Id.  at  115. 

The  ground  of  distinction  relied  on  by  the  court  in  the 
Swain  case  to  invoke  policy  coverage  is  not  present  in  the 
case  at  bar,  because  Pacific  Farwest  acted  thi-ough  its 
president,  whose  intentional  decision,  with  appreciation 
of  the  hazards  of  litigation,  is  necessarily  attributable  to 
the  assured. 

The  case  of  Whitworth  v.  Hoskin,  (1939)  65  Lloyd's 
List  L.R.  48,  a  decision  of  the  Mayor's  and  City  of  Lon- 
don's Court,  also  supports  appellee's  position.  One  Frith,  an 
accountant,  was  insured  by  Lloyd's  under  an  indemnity 
policy  insuring  against  claims  "in  respect  of  any  act  of 
neglect,  default  or  error."  One  Kirby,  who  used  Frith's 
office  and  facihties  with  his  consent,  defrauded  plaintiff, 
who  thereafter  recovered  judgment  against  Frith.  Plain- 
tiff then  sued  Frith's  en'ors  and  omissions  underwriters 
as  assignee.  The  Hoskin  court  said: 

"Then  it  is  said  that  'he  held  out  Kirby  as  his  repre- 
sentative and  as  a  person  entitled  to  receive  money 
on  behalf  of  die  vendor  or  James  Frith  &  Co.'  The 
answer  of  Mr.  Soskice  to  that  is  that  'that  was  not  a 
'neglect'  or  an  'error.'  It  is  quite  clear  from  Frith's 
evidence  that  it  was  what  he  intended  to  do  and 
what  he  did  do.  There  was  no  neglect  about  it  at  all 
and  there  was  no  error.'  As  to  that,  of  course,  that 
is  the  matter,  in  a  way,  that  the  judgment  was  suf- 
fered in  respect  of,  but  it  does  not,  to  my  mind, 
come  within  the  terms  of  this  policy. 

"On  the  cases  cited  to  me,  I  think  it  is  quite  clear 
that  that  is  not  the  sort  of  act  which  can  he  described 
as  a  'neglect'  of  'error,'  that  is,  when  a  man  is  doing 
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exactly  what  he  intends  to  do,  even  if  he  may  be 
wrong  in  doing  it."  Id.  at  50.  ( Emphasis  added. ) 

Similarly,  in  Haseldine  v.  Hoskin,  (1933)  45  Lloyd's 
List  L.R.  59,  a  solicitor  was  sued  for  bringing  a  lawsuit 
under  a  contingent  fee  agreement  and  posting  costs  for 
his  client,  an  illegal  practice  though  the  solicitor  was  not 
aware  of  the  illegaUty.  The  solicitor  settled  the  suit  and 
sought  indemnity  from  Lloyd's  underwriters.  The  court 
held  no  coverage,  first  because  the  act  on  which  the  so- 
licitor's liability  was  based  was  illegal,  and  second,  be- 
cause it  was  not  within  the  pohcy  coverage  entirely  apart 
from  the  illegality.  Lord  Justice  Slesser  stated: 

"Lastly,  I  am  unable  to  see  that  there  was  any 
loss  sustained  here  by  an  'neglect,  omission  or  error.' 
The  loss  sustained  here  is  the  result  of  an  action 
brought  because  this  gentleman,  Mr.  Haseldine,  fi- 
nanced and  assisted  in  an  action,  thereby  causing 
damages  to  Messrs.  Sterms,  damages  which  were 
originally  stated  as  special  damage  to  amount  to  the 
sum  of  £2811  and  which  he  subsequently  compro- 
mised for  a  considerably  smaller  sum.  I  am  unable 
to  say  that  this  loss  was  caused  by  an  error.  It  was 
caused  by  Mr.  Haseldine  entering  into  an  agreement; 
that  agreement  was  not  entered  into  in  error;  It  was 
done  deliberately  by  him  for  the  purposes  recited 
in  the  agreement.  He  may  or  may  not  have  mistaken 
the  legal  effect  of  what  he  was  doing,  but  it  is  wrong 
in  my  opinion  to  say  that  the  loss  teas  occasioned  by 
error.  The  loss  was  occasioned  by  the  agreement." 
Id.  at  67. 

Thus,  it  must  be  concluded  that  Pacific  Farwest's  de- 
livery of  the  deed  was  not  a  "negligent  act,  error  or  omis- 
sion" within  the  policy  coverage.  No  reasonable  construc- 
tion of  the  policy  requires  appellee  to  underwrite  the 
failure  of  the  assured's  intentional  business  gamble  under 
the  circumstances  of  this  case. 
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3.  Appellant's  authorities  do  not  support  their  con- 
tention that  the  conduct  of  Pacific  Farwest  con- 
stituted a  negligent  act,  error  or  omission  under 
the  escrow  policy. 

Appellant's  place  primary  reliance  upon  Sutherland  v. 
Fid.  &  Cos.  Co.,  103  Wash.  583,  175  Pac.  187  (1918). 
In  Sutherland,  a  physician  contracted  with  a  patient  to 
remove  all  of  his  gallstones  and  all  cause  of  disease  possi- 
ble to  be  removed  by  a  surgical  operation.  The  physician 
failed  to  find  the  offending  gallstone,  which  failure  was 
the  basis  of  his  hability  to  the  patient.^  The  physician 
sued  on  his  malpractice  policy  insuring  him  against  "loss 
from  liability  imposed  by  law"  on  account  of  bodily  in- 
jury suffered  in  consequence  of  "malpractice,  error  or 
mistake"  in  the  practice  of  his  profession.  Although  the 
physician  recovered,  the  case  is  clearly  not  in  point. 
Rather,  the  case  involved  a  simple  case  of  negligence 
rather  than  the  kind  of  intentional  conduct  which  appel- 
lants seek  to  bring  within  the  poHcy  coverage. 

Similarly,  in  Brown  v.  Underwriters  at  Lloyd's,  53  Wn. 
2d  142,  332  P.2d  228  (1958),  a  real  estate  broker  was 
held  liable  because  the  court  said  he  was  careless  in  not 
making  an  investigation  as  to  the  truth  of  the  owner's 
statement  before  passing  it  on  to  the  buyer  of  property 
involved  in  a  sale.  There  was  no  eveidence  that  the 
broker  knew  the  statement  to  be  false. 

Two  California  cases,  also  relied  upon  by  appellants, 
are  equally  not  in  point.  In  Russ-Field  Corp.  v.  Under- 
writers at  Lloyd's,   164  Cal.  App.2d  83,  330  P.2d  432 

9.  It  afiirmatively  appears  from  the  reported  opinion  in  the  suit  by 
the  patient  against  the  physician,  Schuster  v.  Sutherland,  92  Wash. 
135,  158  Pac.  730  (1916),  that  the  physician  simply  missed  the  gall- 
stone. 
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( 1958 ) ,  a  motion  picture  producer's  policy  covered  claims 

for  negligent  act,  error  or  omission  and  for  breach  of 

contract.  The  producer  settled  an  action  alleging  breach 

of  contract  in  making  changes  in  a  script,  and  then  sued 

underwriters  on  the  policy.  The  distinguishing  features 

of  that  case  are  evident  from  the  language  of  the  court's 

opinion,  immediately  following  appellant's  quote  at  page 

33  of  their  brief,  as  follows: 

"The  finding  that  the  breach,  if  one  occurred,  was 
not  'wilful'  is  supported  by  substantial  evidence.  Mr. 
Tatelman  testified  in  substance  that  he  made  ar- 
rangements for  filming  from  the  revised  screenplay 
on  the  assumption  that  Mr.  Genn  would  play  his 
role  in  the  revised  version  without  objection.  It  is 
a  legitimate  inference  that  when  Mr.  Germ's  objec- 
tions were  made  known,  it  was  too  late  to  do  any- 
thing but  proceed  to  produce  the  film  on  the  revised 
version."  330  P.2d  at  440. 

Similarly,  in  Aitchison  v.  Founders  Ins.  Co.,  166  Cal. 
App.2d  432,  333  P.2d  178  (1959),  the  insured's  liability 
was  based  upon  his  certificate  that  the  ore  he  sold  to  the 
government  was  of  domestic  origin,  but  he  did  so  in  good 
faith  without  knowledge  that  the  ore  had  been  smuggled 
into  the  country. 

Appellants  can  find  no  authority  to  support  their  posi- 
tion that  the  policy  insures  the  kind  of  intentional  business 
risk  imdertaken  by  Pacific  Farwest,  and  therefore  rely 
upon  shopworn  contention  that  the  policy  should  be  liber- 
ally construed  in  favor  of  the  insured.  However,  contrary 
to  the  implication  of  appellants,  in  construing  insurance 
policies,  the  Supreme  Court  of  Washington  does  not  avid- 
ly seize  upon  every  element  of  doubt  so  as  to  create  an 
ambiguity  and  then  construe  it  against  the  insurer  so  as 
to  permit  recovery  by  the  insured.  Rather,  the  court  ad- 
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heres  to  the  concept  that  the  polar  star  of  construction 
of  an  insurance  contract  is  the  intention  of  the  parties. 
Boeing  Etc.  Co.  v.  Fireman's  Etc.  Co.,  44  Wn.2d  488, 
268  P.2d  654  (1954);  Gen.  Cas.  Co.  v.  Azteca  Films,  Inc., 
278  F.2d  161  (9th  Cir.  1960).  Coverage  is  clearly  Hmited 
to  claims  made  against  the  assured  "by  reason  of  any 
negligent  act,  error  or  omission."  The  absense  of  an  ex- 
press exclusion  concerning  intentional  acts  is  not  neces- 
sary in  light  of  the  plain  and  unambiguous  scope  of 
policy  coverage.  Notwithstanding  this  fact,  and  contrary 
to  appellants'  assertion,  appellee  does  not  urge,  and  this 
court  need  not  hold,  that  every  intentional  act  is  beyond 
pohcy  coverage.  Undoubtedly  there  are  circumstances 
vi^here  the  act,  though  intentional,  vi^ould  nonetheless  be 
classed  as  negligence.  An  example  is  Bancroft  u.  Indem. 
Ins.  Co.,  203  F.  Supp.  49  (W.D.  La.  1962),  cited  by 
appellants  on  page  34  of  their  brief.  There  the  insured 
accoimtant  deliberately  and  intentionally  issued  an  opin- 
ion to  a  client  that  a  proposed  stock  transfer  would  be 
nontaxable.  He  was  wrong  and  the  court  held  his  result- 
ing hability  to  the  cUent  was  covered  by  his  professional 
liability  policy  covering  "neglect,  error  or  omission."  But 
as  the  accountant's  testimony  clearly  showed  (203  F. 
Supp.  52),  in  his  research  he  simply  missed  section  304 
of  the  1954  Internal  Revenue  Code.  Thus,  no  sweeping 
generalization  that  the  policy  does  not  cover  any  inten- 
tional act  of  the  assured  is  required  in  order  to  uphold 
the  judgment  of  the  court  below. 

Appellants  ask,  what  does  this  policy  cover  if  it  does 
not  cover  a  legal  liability  incurred  as  a  result  of  an  escrow 
transaction?  It  certainly  covers  more  than  liability  from 
an  upset  ink  bottle  obUterating  a  signature.  Citizens  Nat. 


50 

Bank  V.  Davisson,  229  U.S.  212,  57  L.2d.  1153  (1913) 
furnishes  an  example.  There  a  depositary  returned  money 
to  the  buyer  on  a  real  estate  contract  wdthout  checking 
the  provisions  of  the  contract,  in  reliance  on  an  incom- 
plete memorandum  of  the  conditions  written  on  an  en- 
velope containing  the  contract.  The  Supreme  Court  held 
this  was  a  negligent  omission;  this  would  have  been 
covered  by  an  errors  and  omissions  policy.  Counsel  for 
appellee  have  handled  for  Undervsriters  at  Lloyds  a  num- 
ber of  claims  against  escrow  agents  which  reasonably 
would  come  within  the  protection  of  the  pohcy.  These 
include  a  claim  based  on  the  escrow  agent's  failure  to 
obtain  an  acknowledgment  on  an  option  for  extension  of 
a  lease  of  real  property,  invalidating  the  extension  vmder 
the  statute  of  frauds;  and  a  claim  based  on  the  escrow 
agent's  negligent  failure  to  record  a  second  mortgage 
which  caused  damage  to  the  mortgagee  when  he  lost  his 
priority.  Appellee's  pohcy  is  not  illusory  and  the  protec- 
tion afforded  not  a  sham.  But  compare  these  examples 
and  those  in  the  cases  cited  by  appellants  with  the  facts 
of  the  instant  case:  the  escrow  agent  not  only  intention- 
ally violated  the  instructions  of  the  seller  not  to  deliver 
the  deed,  but  he  sold  his  violation  of  instructions  to  the 
buyer  for  $1,500.  This  conduct  was  a  wilful  act  not  within 
any  reasonable  construction  of  the  protection  which  un- 
derwriters took  to  furnish  by  the  policy. 

This  is  not  a  case  where  the  State  legislature  has  re- 
quired an  automobile  owner  to  maintian  Ubility  insurance 
for  the  protection  of  the  public.  The  only  relevant  public 
policy  to  this  case  is  the  requirement  that  an  escrow  agent 
maintain  a  fidelity  bond  for  fidelity  coverage.  There  is 
no  requii'ement  that  liability  instuance  be  maintained,  and 
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Pacific  Farwest  was  not  required  to  carry  errors  and  omis- 
sions insurance.  It  must  follow  that  appellants  have  no 
standing  to  complain,  as  against  appellee,  that  the  policy 
which  Pacific  Farwest  did  in  fact  carry  was  vitiated  by 
the  acts  of  Pacific  Farwest. 

If  underwiriters  are  held  to  have  insured  Pacific  Far- 
west  in  these  circumstances,  they  in  effect  become  part- 
ners in  the  escrow  business  with  Pacific  Farwest,  and  their 
insurance  policy  becomes  a  surety  bond.  No  rule  of  lib- 
eral construction  of  insurance  policies  in  favor  of  insureds 
and  against  underwriters,  so  as  to  "effectuate  desirable 
social  purposes"  either  compels  or  justifies  this  result. 

D.  The  Findings  of  Fact  Entered  by  the  District  Court 
Specified  as  Error,  are  Fully  Supported  by  the 
Evidence. 

Findings  of  Fact  shall  not  be  set  aside  unless  clearly 
erroneous,  and  due  regard  shall  be  given  to  the  opportu- 
nity of  the  trial  court  to  judge  the  credibility  of  the  wit- 
nesses. Rule  52(a),  Federal  Rules  of  Civil  Procedure, 
28  U.S.C.A.  The  Federal  courts  have  frequently  stressed 
the  importance  of  the  trial  judge's  advantage  to  see  and 
hear  the  witnesses  as  they  testify.  Orvis  v.  Higgins,  180 
F.2d  537  (2nd  Cir.  1950),  cert,  denied,  340  U.S.  810, 
95  L.ed.  595  (1950).  The  weight  to  be  given  to  the 
specific  finding,  will,  of  course,  depend  upon  the  char- 
acter of  the  evidence. 

1 .   Finding  of  Fact  20 

Appellants  specify  error  to  the  use  of  the  word  "likeli- 
hood" in  Finding  of  Fact  20  (R.  254).  This  finding  that 
Pacific  Farwest  knew  and  fully  appreciated  that  there  was 
a  likelihood  of  being  sued,  under  all  the  circumstances, 
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is  based  largely  on  the  oral  testimony  of  Mr.  DeCrane 
Cooke,  President  of  Pacific  Farwest.  Cooke  testified  that 
he  clearly  understood  there  was  a  "distinct  possibility" 
that  Pacific  Farwest  would  be  sued  in  the  event  he  re- 
leased the  fulfillment  deed  to  Northwestern  (Tr.  175). 
Cooke  further  testified  that  in  order  to  secure  Pacific 
Farwest  in  the  event  of  litigation,  Pacific  Farwest  ob- 
tained the  indemnity  agreement,  two  demand  promissory 
notes  and  mortgage  from  Northwestern  (Tr.  170,  175, 
175,  180,  202-204).  These  facts,  based  on  Cooke's  testi- 
mony, completely  supports  this  finding.  Though  appel- 
lants contend  that  the  last  sentence  of  Finding  20,  "the 
delivery  of  the  deed  did  not  constitute  a  negligent  act, 
error  or  omission,"  is  a  conclusion  of  law  and  not  a  finding 
of  fact,  this  court  ordinarily  regards  a  trial  court's  deter- 
mination that  a  party  is  or  is  not  negligent  as  a  finding 
of  fact,  subject  to  the  "clearly  erroneous "  nile  of  review 
on  appeal.  Pacific  Tow  Boat  Co.  v.  States  Marine  Corp., 
276  F.2d  745  (9th  Cir.  1960). 

2.  Finding  of  Fact  22 

Appellants  specify  error  to  the  court's  finding  that  the 
original  complaint  in  State  court  charged  Pacific  Farwest 
with  fraud  and  did  not  allege  a  claim  within  appellee's 
policy.  This  contention  has  been  fully  refuted  heretofore 
in  the  brief  (Appellee's  Brief,  pp.  13-16).  This  finding  is 
based  on  the  original  complaint  and  the  poUcy  of  insvu-- 
ance,  both  documents  in  evidence,  and  is  clearly  correct 
(Ex.  1;  Ex.  A-20). 

3.  Finding  of  Fact  30 

Appellants  object  to  the  second  portion  of  Finding  30 
( P.  257 )  on  the  ground  that  the  forwarding  of  the  amend- 
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ed  complaint  by  the  assured,  when  requested  by  appel- 
lee's counsel,  was  not  a  condition  precedent  and  further 
that  appellee  had  not  made  sufficient  effort  to  obtain  the 
documents.  Whether  the  requirement  of  the  poHcy  is  a 
condition  precedent  is  clearly  a  question  of  law  and  this 
subject  has  heretofore  been  discussed  (Appellee's  Brief, 
pp.  31-33).  Whatever  burden  is  placed  upon  the  insurer 
to  obtain  the  cooperation  of  the  insured  in  such  matters 
as  attending  trial,  the  authorities  cited  by  appellants  do 
not  impose  upon  an  insurer  an  affirmative  obligation  to 
solicit  tender  of  defense  or  solicit  proper  notice  of  claim, 
of  which  forwarding  the  suit  papers  is  an  essential.  The 
policy  puts  this  obligation  on  the  assured,  not  the  under- 
writers. Finally,  the  testimony  of  Mr.  Yates,  clearly  estab- 
lished that  his  determination  not  to  furnish  the  pleadings, 
documents  and  information  requested  was  purposeful  and 
hence  was  intentional  (Tr.  85,  94-5). 

4.  Findings  of  Fact  31,  32  and  33 

Appellants  except  to  all  but  the  first  sentence  of  Find- 
ing 31  and  all  of  Findings  32  and  33,  on  the  grounds  that 
the  Findings  deal  with  matters  which  took  place  subse- 
quent to  the  trial  of  the  State  court  action  and  that  these 
Findings  are  allegedly  in  sharp  confhct  with  the  testi- 
mony. The  Findings  are  fully  supported  by  the  testimony 
of  witness  Moss  (Tr.  73-74),  established  by  the  docu- 
mentary evidence  admitted  in  the  case  (Ex.  A-27,  Tr. 
97;  Ex.  A-28,  Tr.  97),  and  not  denied  by  assured's  coun- 
sel Yates.  And  although  the  events  occurred  after  the  trial 
of  the  State  court  action  had  been  concluded,  they  evi- 
denced the  continuing  breach  by  the  assured  of  the  co- 
operation clause  of  the  policy  and  the  facts  are  therefore 
both  material  and  relevant.  Appellee  submits  that  had 
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assured's  counsel  Yates  furnished  the  documents  request- 
ed, and  responded  to  Exhibit  A-28  concerning  prospective 
appeal,  underwriters  might  well  have  determined  to  fi- 
nance an  appeal  rather  than  await  the  present  suit  on 
the  policy.  However,  the  assured's  continued  non-coopera- 
tion made  these  alternatives  impossible. 

5.   Finding  of  Fact  41 

Appellants  specify  error  to  Finding  41  that  appellants 
did  not  prove  by  a  preponderance  of  the  evidence  that 
Pacific  Farwest's  deUvery  of  the  deed  was  a  violation  of 
legal  duty  owed  to  appellants.  Appellants  had  signed  bi- 
lateral escrow  instructions  and  had  not  revoked  them. 
They  had  no  right  to  instruct  the  escrow  agent  not  to 
deliver  the  deed  vmless  the  purchaser,  Northwestern,  had 
not  complied  with  its  obligations  under  the  master  real 
estate  contract.  In  the  court  below  appellants  did  not 
prove  that  the  purchaser  had  not  complied  and  thus  did 
not  prove  that  Pacific  Farwest  was  not  within  its  rights 
as  escrow  holder  in  releasing  the  deed.  Further,  no  evi- 
dence of  any  kind  was  introduced  relating  to  the  amount 
of  damages,  even  assuming  liability  was  established. 

E.   Tlie  District  Court  Correctly  Denied  Appellants'  Mo- 
tion for  Summary  Judgment 

Prior  to  trial,  cross  motions  for  summary  judgments 
were  presented  to  the  District  court.  Appellee  submits  that 
based  on  the  agreed  facts  in  the  pre-trial  order,  the  District 
court  was  correct  in  denying  appellants'  motion  for  sum- 
mary judgment,  but  erred  in  denying  appellee's  motion 
for  summary  judgment.  However,  the  District  court 
wished  to  try  the  case  on  its  merits  with  full  evidence. 
The  refusal  to  pass  on  the  motions  for  a  summary  judg- 
ment was  vvdthin  the  sound  discretion  of  the  court,  and  is 
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not  reversible  error.  Woods  v.  Robb,  171  F.2d  539  (5th 
Cir.  1948). 

V. 
CONCLUSION 

When  insureds  or  their  judgment  creditors  have  httle 
law  to  support  them,  they  invariably  urge  considerations 
of  public  policy,  social  justice  and  the  time-honored  cry 
of  "ambiguity,"  in  their  attempts  to  recover  against  an 
insurer.  This  case  is  no  exception,  and  appellants  ask 
this  court  to  reverse  the  judgment  below  not  so  much 
because  the  law  compels  it,  but  rather  because  this  court, 
as  an  instrument  of  social  justice,  should  abhor  the 
thought  that  the  appellants'  plight  should  befall  anyone 
and  that  one  be  without  recourse."  (App.  Br.,  p.  69). 
Because  the  assured  here  used  the  words  "Bonded  and 
Insured"  at  the  bottom  of  its  stationery,  appellants  say 
that  appellee  must  pay  the  loss  as  a  matter  of  social 
justice,  despite  the  obvious  fact  that  no  court  has  ever 
suggested  that  a  representation  that  one  is  insured  is  tan- 
tamount to  a  representation  that  all  legal  liabilities  are 
covered  by  such  insurance.  Similarly,  there  is  no  evidence 
whatever  in  the  record  to  support  appellants'  suggestions 
that  appellee  and  its  counsel  were  motivated  by  the 
Machiavellian  considerations  ascribed  to  them,  so  as  to 
produce  a  "synthetic  defense."  The  trial  court  certainly 
made  no  such  finding,  and  we  suggest  that  this  court 
should  respectfully  decline  to  substitute  imagined  moti- 
vation for  facts  and  law  in  determining  the  issues  of  this 
case.  This  court  sits  as  a  court  of  legal  review,  not  as  an 
instrument  of  social  justice  whose  function  is  to  spread 
the  loss  so  that  no  one  member  of  the  public  shall  have 
to  bear  it. 
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The  District  court  correctly  concluded  that  appellee 
was  not  bound  by  the  State  court  judgment  of  liability 
against  Pacific  Farwest.  There  is  no  legal  authority  to 
support  appellants'  contention  that  appellee  should  have 
solicited  a  tender  of  defense  from  Pacific  Farwest  at  the 
risk  of  being  bound  by  the  State  court  judgment.  The 
District  court  was  also  correct  in  holding  that  the  assured 
breached  an  express  condition  precedent  of  the  pohcy 
when  it  intentionally  failed  to  furnish  the  amended  com- 
plaint at  the  request  of  the  insurer,  because  the  policy 
placed  the  burden  on  the  assured  to  give  notice  and 
fiunish  information.  Finally,  the  District  court  was  cor- 
rect in  holding  that  the  assured's  intentional  business 
gamble,  with  full  appreciation  of  the  risk  which  resulted 
in  the  liability  judgment  against  it,  was  not  the  kind  of 
conduct  insured  by  the  escrow  errors  and  omissions  pol- 
icy here  in  issue. 

If  sound  principles  of  law  be  substituted  for  sympathy 
for  appellants'  plight,  the  judgment  of  the  court  below 
was  correct  and  must  be  affirmed. 

Respectfully  submitted. 

Lane,  Powell,  Moss  &  Miller 
Thomas  S.  Zilly 

Attorneys  for  Appellee 

CERTIFICATE 

I  certify  that,  in  connection  with  the  preparation  of  this 

brief,  I  have  examined  Rules  18,  19  and  39  of  the  United 

States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that, 

in  my  opinion,  the  foregoing  brief  is  in  full  compliance 

with  these  rules. 

Thomas  S.  Zh^ly 

Of  Attorneys  for  Appellee 
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APPENDIX  B 

INDEMNITY  AGREEMENT 

Tffls  Agteement,  entered  into  this  18th  day  of  August, 
1964,  between  Northwestern  Utilities,  Incorporated, 
a  Washington  corporation,  William  A.  Cannon  and  Mel- 
viN  D.  Freimuth,  individually,  hereafter  called  Indem- 
nitors and  PAapic  Far  West  Mortgage  and  Escrow 
Company,  a  Washington  corporation,  De  Crane  Cooke 
and  Cyril  H.  Dye,  hereafter  called  Indemnitees, 

WITNESSETH: 

Whereas,  Indemnitees  are  closing  in  escrow  a  certain 
real  estate  transaction  between  Northwestern  Utilities,  In- 
corporated, as  Purchaser,  and  Howard  R.  Kienle  and  Dora 
Joy  Kienle,  his  wife,  as  sellers,  pursuant  to  a  real  estate 
contract  entered  into  between  the  parties  and  executed 
April  12,  1964,  and 

Whereas,  Northwestern  Utilities,  Incorporated,  has 
fully  performed  as  Purchaser  its  obUgations  in  escrow, 
including  the  tender  of  certain  real  estate  contracts  to  said 
Kienles  to  secure  the  fulfillment  or  warranty  deed  held  in 
escrow  and 

Whereas,  Northwestern  Utilities,  Incorporated,  has  de- 
manded of  Indemnitees  that  said  fulfillment  or  warranty 
deed  executed  by  said  Kienles  to  Northwestern  Utilities, 
Incorporated,  be  filed  and  the  escrow  closed  and 

Whereas,  the  Indemnitors  have  agreed  to  indemnify 
the  Indemnitees  and  to  hold  said  Indemnitees  harmless 
from  any  and  all  future  suits,  claims  or  demands  of  any 
nature  against  said  Indemnitee  arising  out  of  the  closing  of 
said  escrow. 
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Now,  Therefore,  in  consideration  of  the  delivery  by 
Indemnitees  of  said  deed,  Indemnitors  do  hereby  jointly 
and  severally  agree  that  they  will  at  all  times  hereafter 
indemnify  Indemnitees  and  each  of  them  against  any  loss, 
damage,  suit  or  expense  of  any  kind  or  nature  whidb 
Indemnitees  may  sustain  or  incur  by  reason  of  the  closing 
of  said  escrow  transaction  by  the  filing  of  said  fulfillment 
or  warranty  deed  from  said  Kienles  to  Northwestern  Util- 
ities, Incorporated  and  as  further  consideration  Indem- 
nitors have  on  this  date,  executed  two  promissory  notes 
to  Indemnitees  secured  by  certain  assets  of  Indemnitors. 
One  note  is  a  demand  note  for  $1,500.00.  The  other  is  for 
$1,500.00  payable  in  the  event  suit  is  commenced  as  a 
result  of  the  release  of  the  said  deed.  As  to  the  cash  in- 
demnity, Indemnitees  have  the  right  to  keep  a  portion 
of  said  funds  in  payment  of  such  expenses  as  they  have 
incurred  to  this  date  and  will  incur  in  the  future.  Such 
expenses  will  include,  but  vdU  not  be  limited  to,  attor- 
ney's fees,  time  loss  of  Indemnitees  or  any  of  them  and 
such  other  loss  and  in  such  amounts  as  Indemnitees  may 
deterine  in  their  sole  discretion. 

In  Witness  Whereof,  the  parties  hereto  hereunder  set 
their  hands  and  seals  the  day  and  year  first  above  written. 

Northwestern  Utilities,  Incorporated 
Northwestern  Utilities,  Inc. 

By  William  A.  Cannon, 

William  A.  Cannon,  President 

Melvin  D.  Freimuth,  Secretary 
Melvin  D.  Freimuth,  Secretary 

William  A.  Cannon,  Individually 
William  A.  Cannon,  Individually 
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Melvin  D.  Freimuth,  Individually 
Melvin  D.  Freimuth,  Individually 

Pacific  Far  West  Mortgage  &  Escrow 

Co. 

Pacific  Far  West  Mortgage  &  Escrow 

Co.  Inc. 

By  De  Crane  Cooke,  President 
De  Crane  Cooke,  President 

Cyril  H.  Dye,  Secretary-Treasurer 
Cyril  H.  Dye,  Secretary-Treasurer 

De  Crane  Cooke 

De  Crane  Cooke,  Individually 

Cyril  H.  Dye 

Cyril  H.  Dye,  Individually 
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APPENDIX  C 

May  24,  1965 
Messrs.  Yates  &  Yates 
Attorneys  at  Law 

Suite  203,  1800  Westlake  Ave.  North 
Seattle,  Washington  98109 

Attention:  LesHe  M.  Yates 

Re:  Kienle  v.  Pacific  Farwest  Mortgage 
&  Escrow  Co.,  Inc.,  et  al — 
Cause  630691— Our  File  26097 

Dear  Sirs: 

We  enclose  copy  of  letter  received  from  Attorney  Mc- 
Cormick.  Please  furnish  us  a  copy  of  all  relevant  pleadings 
subsequent  to  the  original  complaint  and  answer,  includ- 
ing particularly  the  amended  complaint.  Advise  also  the 
current  status  of  Pacific  Farwest  Mortgage  &  Escrow  Co., 
Inc.  and  whether  you  intend  to  continue  to  defend  your 
client  in  this  case. 

We  have  never  been  provided  vdth  a  copy  of  the 
earnest  money  receipt  and  agreement,  the  real  estate 
contract,  or  the  escrow  instructions  and  would  appreciate 
your  furnishing  us  a  copy  of  the  same;  if  there  were  no 
written  escrow  instructions  please  advise. 

Underwriters  continue  to  reserve  all  rights  under  the 
applicable  Errors  &  Omissions  Certificate. 

Yours  very  truly, 

Evans,  McLahen,  Lane,  Povv^ll  &  Moss 
ss/ Gordon  W.  Moss 
GWM:AM 
enc. 
2cc  Voigt,  Walker  &  Co.,  Inc. 
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APPELLANTS'  REPLY  BRIEF 


A.  Observations  Concerning  Appellee's  Counter 
Statement  of  the  Case. 

Api^ellee's  counter  statement  of  the  case  emphasizes 
the  collateral  indemnity  agreement  reached  between 
the  insured  escrow,  Pacific  Farwest,  and  the  pur- 
chaser of  the  real  property.  Northwestern,  which  the 
former  required  before  it  would  release  the  seller's 
deed.  Indeed,  the  emphasis  on  this  circumstance  pro- 
duces an  expectation  in  the  reader's  mind  that  some 
substantive  legal  significance  will  later  be  claimed  to 
therefrom  flow,  but  we  are  no  more  edified  than  we 
were  by  appellee's  answer  to  appellant's  pre-trial 
interrogatory  concerning  the  same  matter  (Interrog. 


10,  R  43).  When  one  reflects  that  the  "phony"  corpo- 
ration with  whom  the  escrow  was  dealing  was  a  pur- 
chaser who  could  show  a  net-worth  Dim  &  Bradstreet 
report  of  almost  a  million  dollars  (p.  5,  lines  19-21  of 
Exhibit  4),  must  not  one  reasonably  conclude  that  the 
escrow  probably  thought  it  was  carefully  innnunizing 
from  liability  both  itself  and  its  insurer  if  it  later 
should  be  held  to  have  been  in  error?  Does  this  not 
argue  strongly  against,  rather  than  support,  any  sug- 
gestion of  indifference  toward  exposing  the  insurer 
to  risk"?  No  law  is  cited  in  that  brief,  and  we  are  sure 
none  can  be  found,  which  makes  this  act  of  precaution 
substantively  relevant  in  any  way.  Concededly,  it  is 
probative  of  the  fact  that  the  deed  was  released  de- 
liberately, after  a  business  decision  to  release  it,  but, 
throughout  this  litigation,  that  fact  has  been  admitted. 

On  page  6,  appellee  states  that  Mr.  McCormick 
wrote  to  Mr.  Moss  "advising  him  that  the  allegation 
against  Pacific  Farwest  of  collusion  with  Northwest- 
ern had  been  withdrawn  and  that  an  amended  com- 
plaint had  been  filed."  This  letter,  Ex.  5,  also  plainly 
stated  that  "all  parties  have  been  served."  Might  this 
omission  have  been  prompted  by  awareness  of  this 
coui't's  approval  of  actual  notice  of  service  as  a  sub- 
stitute for  delivery  of  suit  pai:)ers1  Indemnity  Ins. 
Company  of  North  America  vs.  Forrest,  44  F2d  465 
(CA  9,  1930). 

On  page  7  it  is  stated,  in  reference  to  the  post-trial 
telephone  conversation  of  November  3,  1965,  that 
"(T)his  was  insurer's  counsel's  first  notice  of  the 
existence  of  an  indemnity  agreement."  This,  despite 
the  testimony  of  insurer's  counsel  that  ten  months 
earlier,  on  January  6,  1965,  Mr.  Yates  had  told  him 
that  Yate's  client,  Pacific  Farwest  "  . .  .had  received, 
$1,500.00  in  cash  as  an  indenmity  fund  from  the  buyer, 


Northwestern  Utilities,  to  coA^er  costs  and  attorney's 
fees,  and  that  fund  was  garnished  by  the  plaintiffs 
subject  to  Mr.  Yate's  rights  as  counsel"  (Tr.  58,  lines 
20-24).  This  collateral  arrangement  also  was  referred 
to  in  Mr.  Moss's  February  15,  1965  letter  declining 
coverage  (Ex.  A-22,  Tr.  60). 

Further,  appellee's  counter  statement  quite  super- 
fluously emphasizes  the  belated  and  unproductive  post- 
tridl  letter  writing  activities  of  its  counsel.  Referring 
to  page  7  of  appellee's  brief  we  respectfully  ask  this 
Court  to  carefully  ponder  such  a  statement  as : 

"Mr.  Moss  advised  Yates  that  underwriters 
might  want  to  finance  an  apj)eal  if,  after  review 
by  appellee's  counsel  of  the  documents  and  evi- 
dence, it  was  counsel's  recommendation  that  an 
appeal  was  indicated."  (Emphasis  ours.) 

Viewing  this  in  its  actual  time  setting,  does  not  the 
slightest  emphatic  reflection  illumine  how  facetious,  if 
not  audacious,  such  a  suggestion  would  have  appeared 
to  Mr.  Yates,  the  insured's  counsel?  Here  was  the  in- 
surer's counsel,  who  had  miequivocably  made  clear  his 
client's  position  that  mistaken  business  decisions  were 
not  within  coverage,  asking  an  attorney  (whose  client 
was  "broke")  to  pay  a  court  reporter  $1,000.00  for 
the  transcript  of  seven  trial  days  of  testimony  (Tr. 
73)  so  that  the  former  might  decide  whether  to  rec- 
ommend that  the  insurer  pay  for  it ! 

B.  Reply  to  Appellee's  Argument. 

Appellants  admit  that  they  made  no  effort  to  re- 
try the  original  state  coiu't  action  (Br.  11),  i.e.,  the 
previously  decided  issue  of  the  insured  escrow's  lia- 
bility to  the  appellants.  Throughout,  our  contention 
has  been  that  the  insurer  is  bound  by  the  state  court 
judgment  and   that  judgment's   essential  supportive 


findings.^  If  that  judgment  is  held  to  be  properly  open 
to  attack,  it  still  remains  prnrm  facie  correct,  so  that 
it  is  appellee's  burden  to  prove  that  it  should  not  be 
binding.  Costello  v.  Bridges,  81  Wash.  192,  142  Pac. 
687 ;  National  Surety  v.  Fry,  86  Wash.  118,  149  Pac. 
637;  Kibler  v.  Marykmd  Casualty  Co.,  14:  Wash.  159, 
132  Pac.  878.  This  it  did  not  do  —  nor  was  it  so  ex- 
pected. It  was  well  understood  by  the  original  district 
court  judge^  that  it  might  never  be  necessary  to  re-try 
this  previously  litigated  issue.  It  was  for  this  reason 
that  the  court  entered  its  order  of  May  24,  1967, 
setting  the  trial  on  July  5  to  be  on  all  issues  "except 
liability  of  Escrow  Co.  to  the  i^laintiffs"  (Emphasis 
ours)  (R.  292).  This  order  was  never  vacated. 

Appellants  heartily  agree  with  the  basic  rule  quoted, 
on  page  12  of  appellee's  brief,  from  East  v.  Fields,  42 
Wn.  2d  924,  259  P2d  639.  Our  differences  emanate,  not 
from  what  the  law  says  but  from  what  the  law  means. 
Appellee,  as  did  the  trial  judge,  seems  to  insist  that 
compliance  consists  of  nothing  less  than  the  precise 
formalities  which  fit  the  language  of  such  rules.  Ap- 
pellants insist  that  the  law  requires  only  such  com- 
pliance in  substance  as  fits  the  purpose  underlying  the 
decisional  promulgation  of  such  rules.  For  example, 
by  ignoring  our  citations  of  authority  approving  the 
receipt  of  notice  from  other  sources  than  the  insured, 
we  presume  appellee  continues  to  champion  a  literal 
interpretation  of  the  requirement  that  "the  insured 
must  give  notice." 

Appellee  stresses  the  importance  of  distinguishing 
between  the  original  complaint  and  the  amended  com- 
plaint in  determining  whether  it  had  adequate  notice 


12  Freeman,  Judgments,  Sec.  693,  708. 
2The  Honorable  William  J.  Lindberg. 


of  the  proceedings  and  had  an  opportunity  to  defend. 
Assuming,  arguendo,  that  the  original  complaint  did 
in  fact  allege  dishonesty  so  as  to  come  within  the 
policy's  exclusionaiy  clause,  6  b,  still,  when  the  in- 
surer was  admittedly  notified  that  the  allegation  of 
collusion  had  been  withdrawn,  should  not  the  insurer 
plainly  have  known  that  the  plaintiffs  were  now  seek- 
ing damages  based  upon  the  innocent,  albeit  legally 
wrongful,  release  of  their  deed?  Moreover,  knowing 
the  probative  difficulties  inherent  in  fraud  actions  and 
the  exacting  quantum  of  proof  required,  should  not 
there  be  an  ever-present  awareness  on  the  part  of 
insurer's  counsel  that  a  case  alleging  fraud,  even 
without  pre-trial  amendment,  may,  and  often  does, 
result  in  a  judgment  predicated  upon  no  more  than 
an  innocent  Ijreach  of  duty"?  Is  this  not  quite  different 
from  the  much  more  tangible  facts  which  often  fit  ex- 
clusionary clauses,  such  as  being  an  employee,  driving 
a  vehicle  without  permission,  or  assaulting  someone? 
Even  where  the  dutu  to  defend  existed,  it  has  recently 
been  held,  in  respect  to  a  professional  "errors  and 
omissions"  policy,  that  the  insurer  may  not  rely  upon 
general  allegations  of  conspiracy  in  declining  the 
defense.  ^S*^.  Paid  and  Marine  Ins.  Co.  v.  I  card,  196 
So.  2d  219  (Fla.  1967).=^ 

Important  to  notice  is  that,  here,  we  are  not  even 
specifically  concerned  with  the  criteria  for  determin- 
ing whether  or  not  there  arose  a  duti/  to  defend.  By  its 
own  policy  api^ellee  absolved  itself  of  any  duty  to 
defend  in  any  case.  No  demand  for  participation  could 
rightfully  be  made  by  the  insured.  But  the  same 
policy,  figTiratively  speaking,  tendered  to  its  author 
the  opijortunity  to  tnl-e  over  the  defense  of  any  claim 
if  it  so  desired.  Clearly,  Pacific  Farwest's  notice  to 

3  This  is  the  same  jurisdiction  whose  law  was  being  applied  in  Sussman. 


appellee  insurer  of  the  pendency  of  the  action  was  at 
least  a  clear  invitation  for  its  assistance/  If  it  chose 
not  to  take  over,  or  even  to  assist,  as  it  had  a  perfect 
right  to  do,  after  it  was  j^ut  upon  notice  that  the 
pleadings  no  longer  alleged  collusion  against  its  in- 
sured, it  should  now  abide  the  gamble.  As  is  stated 
in  the  same  Section  107  of  the  Restatement  of  Judg- 
ments as  is  cited  by  appellee  (Br.  18), 

"If  he  fails  to  give  this  assistance  at  the  time 
when  it  is  of  greatest  importance,  it  is  fair  that 
he  should  abide  by  the  result  of  the  trial." 

On  page  12  of  its  brief  appellee  rather  deftly  edits 
what  it  quotes  from  the  Restatement  of  Judgments. 
This  court  will  note  that  the  section  concerns  itself 
largely  with  the  general  principles  of  common  law 
indemnity  flowing  from  such  relationships  as  master- 
servant,  principal  and  agent,  etc.  On  page  515,  we 
note  instances  of  relationships  where  "a  request  to 
defend  and  a  tender  of  control  can  normally  be  in- 
ferred upon  a  seasonable  notification  of  the  pendency 
of  the  action,  since  such  notification  would  obviously 
be  only  for  the  purpose  of  inviting  in  the  indemnitor." 
This  concept  is  as  old  as  Wall.  See  Rohbms  v.  Chicago, 
4  Wall  (U.S.)  657,  18  L  Ed  427. 

Particularly,  we  feel  that  the  insurer's  failure  to 
participate  in  the  state  court  action  should  be  viewed 
with  the  indemnifying  clause  of  the  policy  in  mind.  In 
order  for  the  duty  to  indemnify  to  arise  it  would 
seem  unnecessary  that  the  insured's  liability  arose  be- 
cause a  negligent  act  or  an  error  "was  committed"  in 
fact,  but  it  is  sufficient  if  such  act  or  error  "maij  have 


^Presumably  this  is  admitted.  "Defendant  was  given  notice  and  the  oppor- 
tunity to  defend  the  original  complaint"  (Def.  Tr.  Br.  p.  2,  lines  11-12, 
R  88).  The  very  fact  the  insurer  declined  makes  clear  that  notice  was 
regarded  as  an  invitation. 


been  committed,  on  the  part  of  the  Assured . . .  about 
the  conduct  of  any  business  ...  in  their  professional 
capacity  as  Escrow  Agents"  (Ex  1,  Tr.  18,  Proviso 
and  Condition  2). 

Appellee's  view,  accepted  by  the  trial  judge,  that 
the  amended  complaint  became  a  completely  de  novo 
claim  and  that,  upon  its  filing,  the  original  complaint 
for  all  piu'iioses  instanto  vanished  —  that  the  filing, 
serving  and  forwarding  to  the  insurer  of  the  original 
complaint  must  now  be  entirely  ignored  —  is  simply 
not  realistic.  Can  justice  rooted  in  reality  condone  any 
such  artificiality?  Truth  implores  this  court  to  once 
more  free  it  from  the  fetters  of  form.  The  "new  pro- 
ceeding" concept  was  thought  to  be  an  unbemoaned 
casualty  of  the  federal  procedural  revolution.  Cer- 
tainly an  original  complaint  has  sufficient  existence 
that  amendments  may  relate  back  to  it  even  after  a 
statute  of  limitation  has  run  against  it.  FRCP  Rule 
15  (c). 

See  Moore,  Federal  Practice,  Second  Ed.  p.  1045-46 
as  to  origin  of  the  "new  joroceeding"  concept  re- 
specting amended  complaints. 

The  very  dearth  of  authority  which  requires  ap- 
pellee to  rely  upon  such  cases  as  General  Insurance 
Corporation  v.  Harris,  327  SW  2d  651,  and  State 
Mutual,  Etc.  rnsnrance  Co.  v.  Wathins,^  180  So.  78, 
is  in  itself  revealing.  On  the  somewhat  remarkable 
facts  of  these  cases,  it  might  be  said  that  both  claim- 
ants received  undeservedly  respectful  treatment  by 
the  appellate  courts. 

On  page  17  of  its  lirief  appellee  notes  that  Mr.  Mc- 


sWe  do  note  from  Watkins  that  there  was  used  the  device  of  getting  in- 
formation from  the  court  files. 
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Cormiek  sent  his  letter  advising  of  the  amended  com- 
plaint to  Mr.  Moss,  who  had  closed  his  file,  and  not  to 
the  underwriters.  To  counter  any  purposeful  intima- 
tion that  Mr.  Moss  was  not  the  insurer's  counsel  at 
this  time,  we  respectfully  call  attention  to  the  in- 
surer's answers  to  interrogatories,  particularly  num- 
bers 2  and  6  (R.  40-4).  By  its  answer  to  number  6,  of 
course,  the  insurer  admitted  receiving  notice  that  the 
amended  complaint  had  been  filed.  Exhibit  5  shows 
conclusively  that  the  same  notice  advised,  of  the  ser- 
vice of  process.  In  Metropolitan  Cas.  his.  Co.  v.  Col- 
hurst,  36  F2d  559  (9th  Cir.  1930)  which  appellee,  quite 
curiously  and  remarkably,  states  "is  in  complete  ac- 
cord with  appellee's  position"  (Br.  p.  29),  this  court 
stated  at  page  561, 

"The  important  consideration  was  that  appel- 
lant should  be  advised  of  the  service  of  process  so 
that  it  should  appear  in  response  thereto,  in  the 
assured 's  name,  and  make  defense."  (Emphasis 
ours.) 

A  few  months  after  this  court  decided  Colhurst,  its 
decision  in  Indenmitfj  Insurance  Co.  vs.  Forrest,  44 
P2d  465  (9th  Cir.  1930)  showed  quite  conclusively 
that  almost  forty  years  ago  this  court  would  not  be 
enslaved  by  form  over  substance  in  such  matters  and 
certainly  no  cajDitulation  has  since  been  noticed. 


Moreover,  we  submit  that,  here,  the  circumstances 
surrounding  the  insurer's  declination  of  coverage  were 
certainly  as  inducive  of  a  belief  in  the  futility  of 
forwarding  the  amended  complaint  as  were  the  cir- 
cumstances inducive  of  a  belief  in  the  futility  of  filing 
an  amended  proof  of  disability  in  Pagni  v.  N.  Y.  Life 
Insurance  Company,  173  Wash.  322,  at  334,  23  P2d  at 
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p.  10.^  Too,  in  the  cited  case,  filing  of  proofs  appears 
to  have  been  a  condition  precedent.  Here,  forwarding 
of  suit  papers  was  not. 

Repeatedly,  throughout  appellee's  brief  it  claims 
that  it  was  prevented  from  defending.  Was  it  really? 
It  is  to  be  remembered  well  that,  prior  to  trial  of  the 
state  court  action,  appellee  requested  once  and  once 
only,  a  copy  of  the  amended  complaint  —  and  this  re- 
quest was  made  of  an  insured's  counsel  who  it  must 
have  expected  would  consider  it  idle  to  respond,  in 
view  of  having  been  at  least  twice  told'^  that  damages 
resulting  from  deliberate  business  decisions  would  not 
be  covered.  Even  so,  we  dare  say  the  letter  of  request 
was  still  written  with  breath  held  and  fingers  crossed. 
This  single  letter  carefuUi/  avoided  mention  of  any 
policy  condition.  And  counsel  must  have  well  known 
that  just  a  copy  to  Mr.  McCormick  would  have 
prompted  a  flurry  of  activity.® 

When  one  considers  counsel's  answer  to  the  trial 
judge,  "Well,  your  honor,  the  answer  is  I  had  no 
knowledge  of  the  Amended  Complaint  until  after  the 
trial"  (Tr.  55,  lines  5-7),  at  the  same  time  contem- 


6"Where  the  denial  of  liability  on  the  part  of  an  insurance  company  is  of 
such  a  character,  or  made  under  such  circumstances,  as  reasonably  to 
induce  a  belief  that  the  submission  of  further  proofs  will  be  useless,  a 
waiver  of  defects  in,  or  insufRciency  of,  the  proofs  furnished  and  a  waiver 
of  the  requirement  to  furnish  additional  proof  will  be  effected.  The  in- 
sured is  not  concluded  by  the  proofs  submitted,  and  may,  within  the 
period  of  limitation,  prosecute  an  action  for  collection  of  disability  bene- 
fits. The  waiver  would  not  be  affected  by  the  submission  of  further  proofs 
of  disability  after  denial  by  insurer,  under  facts  such  as  obtain  in  the  case 
at  bar,  of  liability  after  receiving  first  proofs  of  disability"  (p.  334) . 

7  (Tr.  59,  lines  1-7  and  Ex.  A-22,  Tr.  60 ) . 

8The  fact  that  the  insured's  judgment  creditor  was  willing  to  aid  the  insurer 
with  its  investigation  has  most  recently  been  noted  by  the  Supreme  Court 
or  Arizona  as  one  of  the  circumstances  which  caused  that  court  to  excuse 
a  delay  of  two  years  in  giving  notice  to  one  insurer  and  of  17  months  to 
another.  Lindus  v.  Northern  Insurance  Co.  of  New  York,  438  P2d  311 
(Ariz.  1968). 
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plating  the  number  of  times  counsel  must  have  been 
in  the  King  County  Court  House  during  those  five 
months  of  quiescence,  one  must  admire  the  self- 
discipline  that  resisted  even  a  peek.  Or,  would  curi- 
osity be  wholly  lacking  because  any  attorney  who  had 
looked  at  the  "release  of  the  deed"  facts  alleged  in 
the  original  complaint  would  know  how  they  would 
look  with  an  allegation  of  collusion  withdrawn'? 

Despite  appellee's  ingenious  attemx)t  to  create  a 
condition  precedent  suit-forwarding  clause  (Br.  23), 
the  fact  remains  that  nowhere  in  this  policy  may  one 
be  fomid.  This  being  so,  and  even  radically  assuming 
that  failure  to  place  the  amended  complaint  right  side 
up  into  the  hands  of  insurer's  counsel  prevented  it 
from  defending,  where  is  the  prejudiced  The  insurer's 
interests  in  the  state  court  action  were  derivative  only, 
and  they  were  vigorously  and  skilfully  represented. 
Even  if  the  insurer  had  sought  to  intervene  it  might 
properly  have  been  denied  the  right  to  so  do  upon  the 
state  of  this  record.  WCR  24,  FRCP  24,  Farmland 
Irrigation  Company  v.  Dopplmaier,  220  F2d  247  (CA 
9,  1955). 

Again,  repeatedly,  appellee  persists  in  its  claim  that 
failure  to  deliver  to  it  requested  documents  was  a 
violation  of  a  condition  precedent  requiring  the  in- 
sured to  "give  information."  Abandoning,  only  mo- 
mentarily, our  position  that  the  first  paragraph  of 
Provisos  and  Conditions  5  is  susceptible  of  a  dis- 
joinder  of  clauses  which  saves  the  "give  information" 
clause  from  being  a  condition  precedent,  and,  con- 
ceding arguendo,  that  despite  the  scrivener's  use  of 
the  singular,  both  clauses  state  conditions  precedent, 
are  we  not  still  compelled  to  narrowly  and  strictly 
construe  the  words,  "give  information'"?  Hindsight- 
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edly,  the  comfort  which  would  have  attended  use  of 
such  additional  words  as  "furnish  documents"  is 
obvious.  But  such  simple  words  were  not  used  and 
such  attendant  comfort  to  the  insurer  is  lacking  by 
their  absence.  "Give  information"  means  no  more 
than  "to  inform."  "Inform"  means  "to  communi- 
cate knowledge  to;  to  make  acquainted;  to  acquaint; 
advise;  instruct;  tell;  notify;  enlighten."  Webster's 
International  Dictionary,  Second  Edition,  Volume  1. 

Sec.  IV  C  of  Appellee's  brief  (pp.  33-51),  concerns 
the  question  of  whether  the  wrongful  release  of  the 
deed  comes  within  the  language  "negligent  acts,  errors 
or  omissions."  This  section  of  argument  is  prefaced 
by  the  observation  that  this  "  ...is  doubtlessly  the 
most  intellectually  challenging  issue  in  this  case." 
Could  this  be  a  concession '?  Might  it  be  that  the  mental 
tease  is  produced  l:)ecause  the  clause  is  susceptible  to 
two  constructions?  Rarely  ever  is  the  obvious  "intel- 
lectually challenging. ' ' 

Admittedly,  the  insui'ed  was  an  escrow  agent.  In  the 
course  of  its  business  as  such  it  was  found  to  have 
wrongfully  released  from  its  custody  the  deed  to  the 
appellant's  property.  It  intended  no  harm;^  it  be- 
lieved it  had  a  legal  right  to  so  do.  It  had  available  to 
it  the  right  to  interplead  the  parties  and  was  so  ad- 
vised by  its  counsel.  It  omitted  doing  this.  It  released 
the  deed  after  twice  being  warned  not  to  release  it. 
In  one  breath  appellee  feigns  difficulty  in  finding  that 
such  an  escrow  agent  was  negligent.  It  has  insisted 
throughout  that  the  escrow  acted  \\dthin  its  legal 
rights.  In  the  next  breath,  it  seems  to  argue  for  wilful 
misconduct.  We  agree  that  if  such  misconduct  mea- 


9  No  contention  has  ever  been  made  that  the  harm  to  the  Kienles  was  ever 
intended. 
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sures  up  to  the  standard  of  the  reasonably  prudent 
professional  escrow  agent  then  negligence  has  not  been 
showT^i.  But,  does  it  not  fall  below  that  standard  as  a 
matter  of  law  1 

Although,  through  the  print  we  detect  a  wink,  ap- 
pellee, twice  in  its  brief,  seeks  to  cast  aspersions  on 
the  state  court's  findings  because  they  were  drafted 
by  appellants'  present  counsel  (Br.  page  8  and  page 
37,  footnote  (7)). 

We  are  criticized  for  having  included  words  not 
used  by  Judge  Shorett  in  his  oral  opinion.  We  respect- 
fully submit  that  those  findings,  which  were  closely 
examined  by  the  court  and  by  four  opposing  counsel, 
follow  the  court's  oral  ojjinion  ever  so  nmeh  more 
closely  than  appellee's  proposed  and  accepted  findings 
followed  the  district  court 's  oral  opinion  in  the  instant 
case.^"  The  law  in  both  forums  is  essentially  the  same. 
{Feree  v.  Doric  Co.,  62  Wn.  2d  561,  383  P2d  900). 

Supi^ose  a  general  medical  doctor,  contrary  to  the 
instructions  of  his  j^atient,  performed  radical  surgery, 
after  first  having  consulted  specialists  who  recom- 
mended non-surgical  conservative  treatment,  the 
doctor  honestly  believing  he  was  doing  the  right  thing, 
and  the  patient  died.  How  successful  would  be  his  pro- 
fessional errors  and  omissions  carrier  in  asserting  a 
defense  of  non-coverage  because  this  was  a  deliberate, 
intentional  act  as  a  result  of  a  professional  decision 
and  in  direct  violation  of  his  patient's  instructions'? 

lOAlthough  appellee  had  no  right  to  go  behind  the  state  court  findings 
(because,  whether  binding  or  not,  they  are  the  findings  of  the  court  and 
control  over  an  oral  opinion )  still  we  cannot  resist  reference  to  the  state 
court's  particular  notice  in  its  opinion  from  the  bench  of  what,  as  a  pro- 
fessional escrow  agent.  Pacific  Farwest,  should  ha\e  known.  The  court 
stated,  in  addition  to  finding  a  breach  of  contract,  "I  think  the  escrow 
here  violated  his  plain  duty."  Certainly  much  of  his  oral  opinion  sounded 
in  tort. 
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Lest  it  be  argued  that  emiiloyment  of  the  language 
"malpractice,  errors  and  omissions"  is  a  basis  for  dis- 
tinction, it  must  be  remembered  that  malpractice  is 
simiDly  the  failure  to  fulfill  the  duty  which  the  law 
implies  from  the  contract  of  employment,  to  exercise 
a  certain  standard  of  care,  skill  and  diligence.  Rich- 
ardson V.  Doe,  199  N.E.  2d  878  (Ohio,  1964).  Essen- 
tially the  same  test  applies  throughout  the  profes- 
sions. Upon  the  above  hypothetical  facts,  can  anyone 
seriously  doubt  what  the  Washington  Supreme  Court 
would  hold  if  such  insuring  clause,  instead,  used  the 
words,  "negligent  acts,  errors  or  omissions"?  {Suth- 
erland V.  Fidelity  c&  Casualty  Co.,  103  "Wash.  583,  175 
Pac.  187). 

It  is  likely  that  the  understandable  tendency  to 
apply  old  imbedded  concepts  of  insurance  law  to  a 
case  involving  a  relatively  new  area  has  been  largely 
responsible  for  the  trial  court's  errors.^^  Apjjellee 
complains  that  to  hold  it  bound  by  the  state  court 
judgment  would  make  it  a  "partner"  with  its  insureds 
in  the  conduct  of  their  businesses  —  that  its  liability, 
in  effect,  would  be  dependent  upon  its  insureds'  exer- 
cise of  their  individual  judgments  in  the  conduct  of 
their  specialties.  Quite  true,  if  that  exercise  of  judg- 
ment falls  below  the  acceptable  standard  governing 
a  particular  profession,  and  harm  thereby  results. 
This  no  doubt  accounts  for  the  rather  substantial 
premimns  charged  for  such  coverage  —  as  well  as 
accounts  for  the  type  of  questions  asked  upon  appli- 
cation.^^ 


iiSee  article  "Professional  Liability  of  Architects  and  Engineers"  in  1964 
Insurance  Law  Journal  461  and  article  in  1966  volume,  p.  746. 

i^For  example,  the  application  here,  which  was  made  part  of  the  policy, 
asked  the  prospective  insured  whether  or  not  there  was  an  attorney  con- 
nected with  the  firm,  its  experience  as  an  escrow,  whether  any  prior 
claims  had  been  made  against  it,  etc.  (Ex.  1,  Tr.  18) . 
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Appellee's  persistent  argimient  that  "intentional 
and  wilful"  acts  are  not  covered  is  based  upon  thin- 
slielled  semantics.  Certainly,  when  the  trial  judge 
employed  these  words  in  his  findings  of  fact,  he  could 
not  have  intended  to  use  "Avilful"  in  the  sense  that 
the  actor  intended  that  Mr.  and  Mrs.  Kienle  would 
lose  their  property  without  comi^ensation.  This  has 
never  been  asserted  and  the  record  is  devoid  of  any 
evidence  to  support  such  a  finding  if  that  meaning  is 
sought  to  be  attributed  to  it.  And  we  do  not  so  read 
appellee's  brief. 

Despite  the  language  quoted  from  Adhisson  v. 
Seattle  (Br.  40),  a  negligent  act  is  ordinarily  inten- 
tional in  the  sense  that  it  is  a  jn'oduct  of  the  actor's 
volition.  The  conscious  driver  who  negligently  uses  an 
exit  to  enter  upon  a  freeway  fully  intends  to  steer  as 
he  is  steering ;  take  away  his  volition  —  e.g.  a  heart 
attack  has  caused  his  vehicle  to  wander  onto  the  exit, 
or  someone  had  a  gun  in  his  ribs  —  then,  negligence 
disappears. 

In  Ferrell  v.  Cronath,  67  Wn  2d  642,  409  P  2d  472, 
the  escrow  intended  to  file  the  conditional  sales  con- 
tract in  the  county  where  he  did  file  it.  He  was  negli- 
gent in  not  having  filed  it  in  the  proper  county. 

In  Kirly  v.  Woolbert,  48  Wn  2d  141,  291  P  2d  666, 
the  escrow  deliberately  turned  over  money  to  the 
executrix  contrary  to  instructions.  The  decision  states, 
p.  143:  "The  excess  was  paid  by  the  escrow  company 
by  mistake  and  upon  the  representation  of  the  execu- 
trix' attorneys  that  the  amount  was  due  her."  The 
court  characterized  this  as  a  "breach  of  its  under- 
taking."" 


l^Here,  Noithwesteni's  attorney  convinced  the  insured  that  Northwestern 
was  legally  entitled  to  the  deed. 
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In  Gray  v.  England,  69  Wn  2d  52,  417  P  2d  357, 
Lawyers'  Title  Insurance  Company  acted  intention- 
ally, doubtlessly  after  having  first  decided  it  had  a 
right  to  extinguish  the  escrow  fund.  "When  Lawyers 
extinguished  the  fund  wdthout  giving  reasonable 
notice  to  Gray  and/or  impleading  the  $2,300.00,  it 
did  so  at  its  peril. ..." 

In  St.  Tammany  Bank  and  Trust  Co.  v.  Winfield, 
254  Fed.  785  (5th  Cir.  1918),  when  the  bank  delivered 
the  bills  of  sale  to  Mr.  Wertz  it  did  so  intentionally. 

In  all  such  cases^"*  it  is  negligence  for  the  escrow  to 
breach  his  duty. 

In  any  such  case,  is  anything  to  be  accomplished, 
and  should  the  law  require,  i)articular  labels  ?  Whether 
we  say  that  an  escrow  has  breached  his  contract  of 
employment,  or  has  violated  his  trust,  or  has  failed 
in  his  duty,  or  has  been  unfaitliful  to  his  undertaking 
(things  that  reasonabl}^  prudent  escrow  agents  do  not 
do)  — in  any  such  case,  does  it  not  necessarily  mean 
that  his  conduct  in  the  premises  has  been  negligent  — 
that  it  has  fallen  below  the  required  standard  of  exer- 
cising the  skill  and  care,  or  possessing  the  knowledge 
and  judgment  that  would  be  exercised  or  possessed  by 


^•^Appellee  seems  to  suggest  that  in  all  such  cases,  inadvertance  or  error  or 
omissions  occurred  somewhere  in  the  escrow's  course  of  conduct.  The 
state  court  findings  (Ex.  4,  Tr.  20)  show  the  following: 
Mistaken  reliance  on  Northwestem's  assurances. 
Failure  to  discover  that  these  contracts  were  in  violation  of  the 

platting  laws. 
Failure  to  examine  the  contracts  being  used  as  "payment." 
Mistakenly  delivering  the  deed  believing  the  plat  had  been  approved 

when  it  was  not  approved  until  later. 
Failure  of  an  experienced  escrow  to  be  alerted  by  the  peculiarity  of 

the  "payment "  clauses. 
Failure  to  determine  that  the  County  Engineer  had  not  yet  received 
the  required  improvement  bond. 
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the  reasonably  prudent  escrow  agent?  See  Spoziani  v. 
MiUar,  30  Cal.  Rptr.  658,  666-667.  Those  who  would 
make  of  the  law  a  game  of  piiming  labels  are  usually 
fearful  of  examining  the  substance  underneath. 

On  page  37,  appellee  states:  "In  contrast,  in  the 
state  court  action  by  Kienle,  the  only  facts  essential  to 
the  judgment  against  Pacific  Farwest  was  that  it  de- 
livered the  deed  in  violation  of  the  seller's  instruc- 
tions." Must  not  such  an  act  be  held,  as  a  matter  of 
law,  to  fall  below  the  required  standard? 

We  submit  that  too  often  in  its  brief  appellee  drops 
a  small  square  peg  into  a  big  round  hole  and  exclaims 
"See,  it  fits!"  For  example,  the  language  quoted  from 
Adkisson  v.  Seattle,  42  Wn  2d  676,  258  P2d  461,  per- 
tains exclusively  to  bodily  injury  or  death.  It  concerns 
acts  which  are  committed  or  omitted  in  reckless  dis- 
regard of  human  bodilg  safety.  (See  Restatement  of 
Torts,  See.  500) .  By  holding  that  the  unlighted  pile  of 
dirt,  under  the  circumstances,  posed  a  jurj^  question, 
the  court  avoided,  in  the  interest  of  plaintiff's'  re- 
covery, the  bar  of  contributory  negligence.  The  1904 
Nome  Beach  case  (Br.  42)  involved  damage  to  a  cargo 
under  an  "all  risks"  policy  governed  by  a  California 
statutory  "exclusion"  clause,  expressly  excluding  wil- 
ful acts.  The  instant  policy  contains  no  such  clause. 
Toivn  of  Tieton  cited  on  page  40  involved  an  "acci- 
dent" policy  —  which  appellee  at  times  seems  to 
subtly  suggest  the  instant  policy  is  —  but  which  it 
clearly  is  not.  The  most  impressive  thing  about  the 
cited  English  cases  is  the  fact  that  appellee  found  it 
necessary  to  travel  such  a  distance. 

We  submit  that,  the  resort  to  Dr.  Curme's  work  on 
grammar,  defeats  rather  than  supports  appellee's  eon- 
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tention  when  the  quoted  passage  is  properly  read  and 
ajoplied.  Appellee  simply  applies  the  rule  in  a  manner 
which  first  assumes  the  words  mean  the  same  thing 
when  abundant  legal  authority  says  otherwise.  The 
presumptively,  carefully  written  policy  language, 
here,  no  more  constitutes  an  "oratorical  triad"  than 
somewhat  similar  words  did  in  Burns  v.  America/n 
Casualty  Co.,  273  P2d  605  (Cal.  1954). 

Appellee  makes  the  concession  on  page  49  that 
"this  court  need  not  hold  that  every  intentional  act 
is  beyond  policy  coverage".  This  "little  bit  pregnant" 
type  of  argimient  leaves  much  to  be  desired.  Certainly, 
the  single  case  cited  does  not  define  the  boundaries 
of  what  the  underwriters  have  in  mind.  Perhaps, 
they  prefer  to  make  a  decision  as  to  which  cases  fit 
their  thinking  after  the  fact  of  each  loss.  It  strikes 
us  that  this  is  too  much  like  "I'm  thinking  of  a 
niunber  from  1  to  10;  if  you  guess  it,  you  win." 

Quite  mindful  of  the  usual  and  understandable  dis- 
pleasure of  courts  with  overstatement,  we  earnestly 
and  most  thoughtfully  submit  that  appellee  insurer's 
defense  in  this  case  consists  of  little  more  than  a 
wondrously  woven  web  of  words. 

In  most  instances  appellate  decisions  have  been 
artfully  dissected  and  certain  language  cleanly  ex- 
tracted with  little  regard  to  their  underlying  facts. 

Such  cases  as  Van  Riper  v.  Const.  Gov't  League,  1 
Wn.2d  635,  96  P.2d  588,  show  how  far  the  Wash- 
ington court  will  go  to  find  coverage,  even  where 
there  is  a  specific  exclusion  of  criminal  violations  of 
law.  The  court  refused  to  be  bound  by  the  legal  de- 
finition of  "criminal."  There  can  be  little  doubt  but 
that  the  state  court  would  have  construed  "negligent 
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act"  as  broadly  as  a  layman  might. 

Before  coneludiug,  it  may  be  well  to  remind  the 
court  that  any  acts  of  appellee  of  which  complaint 
may  have  been  made  herein  or  any  criticism  of 
motives  are  in  no  sense  directed  at  its  counsel.  The 
insurer  simply  determined  that  the  better  gamble  was 
to  forego  a  defense  on  the  merits  and,  instead,  to 
pursue  the  course  that  has  been  pursued.  As  is  often 
the  case,  the  insurer  has  ])een  represented  by  most 
eajDable  counsel  whose  personal  integrity  is  a  matter 
of  common  knowledge. 

In  conclusion,  appellants  urge  that  all  of  the 
material  issues  in  this  case  are  issues  of  law.  They 
have  been  so  regarded  by  both  sides  throughout.  The 
statements  made  by  api^ellants,  ai)pearing  at  the  top 
of  p.  3  of  their  opening  brief  have  been  accepted 
mthout  quarrel  by  appellee.  This  court  is  certainly 
in  as  good  a  position  as  the  trial  judge  to  pass  uj^on 
these  legal  issues.  We  respectfully  sulimit  that  pre- 
servation of  sound  law  requires  a  reversal  herein 
with  directions  to  the  court  below  to  enter  judgment 
in  favor  of  Mr.  and  Mrs.  Kienle. 

Respectfully  submitted, 

Orvin  H.  Messegee 

and 
Jeremiah  M.  McCormick 
Attorneys  for  Appellants. 
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Ueited   States   Court   of  Appeals 
For  tlie  Nantli  Circmit 

Howard  R.  Kienle  and  Dora  J.  Kiexle, 
his  wife,  Appellants, 

vs. 

Alan  Boud  Flack,  an  Underwriter  at  \  No.  22465 
Lloyds,  Londou.  on  behalf  of  himself; 
and  all  other  Underwriters  at  Lloyds,  | 
London,  Subscriliing  Certificate  of  In- 
surance No.  18201  issned  by  Voight, 
Walker  &   Co.,  Ixc,  Appellee. 

Appeal  from  the  United  States  District  Court  for 

Western  District  of  Washington, 

Northern  Division 

Honorable  John  C.  Bowen,  Judge 


BRIEF  OF  APPELLANTS 


FACTS  OF  JURISDICTION,  RESUME  OF 
PLEADINGS  AND  PROCEDURAL  SYNOPSIS 

Review  is  respectfidly  sought  of  ai^pellee-insurer's 
successful  avoidance  of  liability  under  a  professional 
errors  and  omissions  policy.  The  action  was  brought 
by  appellants  as  third  party  judgment  creditors  of 
the  insured,  an  escrow  agent. 

Plaintiffs-appellants,  Kienle,  husband  and  %\'ife,  and 
residents  of  Renton,  King  County,  Washington, 
brought  suit  against  the  appellee  insurer,  Lloyds, 
(resident  of  Kingdom  of  Great  Britian),  in  the  Sup- 


erior  Court  of  King  County,  Washington,  seeking 
payment  from  appellee,  of  a  state  court  judgment 
earlier  recovered  against  appellee's  insured,  Pacific 
Parwest  Mortgage  and  Escrow  Co.  (R.  4).  Ap- 
pellee removed  to  the  U.S.  District  Court,  Western 
District  of  Washington,  Northei'u  Division,  under 
authority  of  28  U.S.  Code  1441-1450  inclusive.  (R. 
1-8).  Both  amoTuit  and  diversity  were  such  as  to 
come  within  the  original  jurisdiction  of  the  District 
Courts  by  virtue  of  28  U.S.  Code  1:531-59  inclusive. 
(R.  4,  54,  55;  Tr.  24).  This  court  is  vested  with  ap- 
pellate jurisdiction  under  28  U.S.  Code  1201. 

Appellants'  complaint  generally  alleged  that  Lloyds' 
was  an  alien  insurer  who  had  issued  a  $100,000.00 
escrow  agent's  errors  and  omissions  policy  to  its  in- 
sured, Pacific  Farwest  Mortgage  &  Escrow  Co.,  and 
that  said  policy  covered  the  $49,247.50  judgment  re- 
covered by  plaintiffs  against  the  insured  in  King 
County  Superior  Court  cause  number  630691  and  that 
the  defense  of  the  earlier  action  had  been  tendered  to 
Lloyds  and  had  been  declined.  (R.  4,  5). 

After  removal  to  district  court,  and  the  joinder  of 
an  additional  party",  appellee  answered  by  admitting 
the  policy  of  insurance  as  well  as  appellants'  judg- 
ment against  its  insured  and  affirmatively  pleaded 
six  defenses.  (R.  20-23). 

After  issues  were  joined  and  certain  discovery  pro- 
cedures employed,  a  pre-trial  order  was  entered  (R. 


^The  formal  denomination  of  this  defendant  was  later  changed  by  agreed 
order.  (R.  9). 

^Although  unlikely  bed-fellows,  it  was  insisted  that  the  offending  escrow 
agent  be  joined  with  appellants  as  a  plaintiff.  (R.  11  and  18) . 
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34-82 )''  which  was  characterized  bj^  substantial  fac- 
tual agreement  —  viewed  by  all  counsel  to  be  of  such 
efficiency  so  as  to  entitle  their  respective  clients  to 
1  summary  judgment.  Both  sides  so  moved.  (E.  219, 
221).  Botii  motions  were  denied.  (R.  2:^7,  238).  The 
'wo  day  trial  that  followed  consisted  mostly  of  re- 
establishing previously  agreed  facts. 

At  the  conclusion  of  trial,  the  district  judge  ren- 
lered  his  oral  decision  in  favor  of  the  insurer,  (R. 
239-242;  Tr.  249-252).  The  sole  grounds  announced 
['or  his  decision  being  that,  in  tlie  earlier  state  court 
iction,  the  insured 

"(1)  did  not  give  notice  to  defendant  insurers 
of  the  amended  complaint  which  was  leased  upon 
a  new  cause  of  action,  and  (2)  the  insiu-ed  did 
not  furnish  the  suit  papers  in  the  state  court 
action  to  which  jjapers,  under  the  policy  pro- 
visions, the  defendants  were  entitled  and  did  re- 
quest copies  of  without  success.  For  those  reasons 
the  defendants  are  not  bomid  bv  the  state  court 
judgment."  (R.  239-240;  Tr.  249-250). 

After  discussing  its  reasoning  and  its  reliance  upon 
:wo  cases^  cited  by  appellee,  the  court  concluded  its 
3ral  decision  (except  for  certain  post-trial  procedural 
lirections  to  counsel)   by  saying: 

"The  court,  from  the  consideration  of  and  upon 
such   prepfmderance   of  the   evidence,   does   find 


'It  will  be  noted  that  the  trial  judge  did  not  have  the  benefit  of  participation 
in  the  pre-tiial  conferences  wherein  the  several  legal  issues  were  informally 
discnssed  and  foiTnulated.  This  case  was  first  assigned  to  the  Hon.  Wm. 
J.  Lindberg,  who  held  pre-trial  hearings  on  May  19,  1967,  and  again  on 
May  24,  1967,  as  shown  by  the  docket  entries.  (R.  292). 

'Sussnian  vs.  American  Surety  Co.,  345  F.2d  679,  (CA  5th,  Fla.  1965) 
Lawrence  vs.  Northwest  Casualty  Co.,  50  Wn.2d  282,  311  P.2d  670 
(1957) 


the  issues  in  this  case  in  favor  of  the  defendants 
and  against  the  phiintiff."  (R.  241;  Tr.  251). 

Upon  the  presentation  of  the  Findings  of  Fact  and 
Conclusions  of  Law,  the  court  signed  the  twelve  pages 
of  the  same  as  proposed  by  ajjpellee,  modifying  them 
in  two  particulars  which  made  them  more  favorable 
to  appellee  than  as  projDOsed.  (E.  249-262).  All  of  ap- 
pellees's  several  contentions  of  law  (except  one  which 
was  not  presented^)  were  accepted  by  the  court. 
Thereafter,  appellants'  Motion  for  new  Trial  or 
Amendment  of  Findings  was  denied.  (R.  283-284). 
This  appeal  follows.    (R.  285-286). 

STATEMENT  OF  THE  CASE 

In  1964,  Pacific  Farwest  Mortgage  &  Escrow  Co., 
(hereinafter  called  "Pacific  Farwest"  or  "the  in- 
sured"), in  the  regular  course  of  its  escrow  business, 
served  as  escrow  agent  in  the  sale  of  certain  valualile 
free  and  clear  real  property  between  appellants  Kienle 
as  sellers  and  a  certain  Northwestern  Utilities,  Inc., 
(hereinafter  called  "Northwestern"),  as  purchaser. 
The  property  consisted  of  a  house  located  on  about 
eight  acres  of  land  near  Renton,  Washington.  Apjjel- 
lants  never  received  a  cent  from  this  purported  sale 
and  they  lost  the  title  to  their  i)roperty  as  a  result 
of  the  established  fraud  of  Northwestern.  (Ex.  4,  Tr. 
20). 

A  nmltiple-defendant  action  was  lu'ought  in  state 
court,  and  after  the  default  of  Northwestern,  (whose 
officers  had  left  the  jurisdiction)  was  entered,  trial 
was    had    against    the    remaining    defendants.    After 


■'The  contention  that  this  policy  was  strict  indemnity  and  indemnified  only 
against  actual  loss  and  not  against  liability. 


seven  actual  days  of  trial  and  admission  into  evi- 
ience  of  over  100  exhibits,  the  state  court  judge,  the 
[ion.  Lloyd  Sliorett,  determined  the  role  i)layed  by 
iixcli  of  the  several  defendants  and  the  legal  rights 
md  obligations  therefrom  emanating,  and,  according- 
y,  gave  judgment  of  dismissal  for  some  and  damage 
judgments  against  others.  (Ex.  2,  4,  Tr.  19,  20). 

One  of  the  defendants  against  whom  lialnlity  was 
mposed  was  the  escrow  agent,  Pacific  Farwest,  who 
s  appellee's  insured  in  the  f) resent  action. 

Caught  l)etween,  on  the  one  hand,  insistent  and 
;hreatening  demands  by  purchaser-Northwestern  for 
•elease  of  the  deed  (Ex.  R.  9,  Tr.  165,  Tr.  193)  and,  on 
;he  other,  the  admonitions  of  appellants  not  to  release 
t  (Ex.  A-7,  Tr.  146;  Ex.  A-8,  Tr.  146),  Pacific  Far- 
vest  snceumbed  to  Northwestern 's  pressure,  and, 
ifter  deciding  it  was  within  its  legal  rights  as  an 
iscrow  agent  to  release  the  deed  (Tr.  157,  167-168)'', 
t  did  release  it.'^  Specifically,  the  state  coiu^t  fomid, 
nter  alia,  that, 

"...  it  was  not  acting  dishonestly  or  fraudu- 
lently, but  that,  in  so  doing,  it  was  in  error  and 
said  act  amounted  to  poor  judgment  and  negli- 
gence and  a  l^reach  of  its  contract  of  escrow." 
(Ex.  4,  P.  12-15,  Tr.  20). 

Judgment  was  rendered  against  it.  (Ex.  2,  Tr.  19). 
Notice  of  appeal  was  given  l^ut  is  was  not  perfected. 

At  the  time.  Pacific  Farwest  was  insured  under  the 


Ut  will  be  noted  that  one  of  appellee's  contentions  of  law  below  was  that 
"...  Pacific  Farwest,  as  escrow  agent,  was,  tlierefore,  legally  entitled  to 
deliver  the  fulfillment  deed "  (Pre-Tr.  Ord.,  R.  68,  l.'4-5). 

''Ob\'ionsly,  the  fraud  of  Northwestern  would  have  failed  of  accomplish- 
ment if  the  insured  had  retained  the  deed  pending  a  judicial  determination 
of  its  rights  and  duties. 


policy  here  in  question,  (Ex.  1,  Tr.  18),  the  hody  of 
which  for  the  court's  convenience  is  rej)rinted  here- 
in as  appendix  B. 

To  accomodate  the  reader's  mindset,  we  quote  the 
following  language  pertinent  to  coverage: 

"...  Underwriters  .  .  .  do  hereby  agree  to 
indemnify  the  assured  .  .  .  against  liability  and 
costs  in  respect  to  any  claim  or  claims  which  may 
be  made  against  the  assured  .  .  .  by  reason  of 
any  negligent  act,  error  or  omission  whenever  or 
wherever  the  same  was  or  may  have  been  com- 
mitted or  alleged  to  have  been  conunitted  on  the 
part  of  the  assured  ...  in  or  about  the  conduct 
of  any  business  condiicted  by  .  .  .  the  assured  .  .  . 
in  their  (sic)  professional  capacity  as  Escrow 
Agents."  (Ex.  1,  Tr.  18). 

The  policy  contained  only  four  exclusions: 

"6.  This  Certificate  Does  Not  Extend  To  Indem- 
nify the  Assured  in  Respect  of  Any  Claim: 

(a)  For  libel  or  slander;  or 

(b)  Brought  about  or  contriliuted  to  by  the 
dishonesty  of  the  assured  or  any  of  their 
employees;  or 

(c)  Based  upon  or  arising  out  of  an  Act  of 
Congress  of  the  United  States  of  America 

known  as  the  "Securities  Act  of  1933", 
approved  May  27,  1933,  or  any  amend- 
ment thereof  or  addition  thereto;  or 

(d)  Based  upon  or  arising  out  of  any  opin- 
ion of  title  on  real  estate  rendered  or 
furnished  by  the  Assured  or  by  any  pre- 
decessor of  the  Assured."  (See  Appen- 
dix B,  page  ) 

The  insurer  was  not  under  a  duty  to  defend  claims 


made  agaiust  its  insured  but, 

"2.  Underwriters,  if  they  so  desire,  shall  be 
entitled  at  their  (n\ai  expense  to  take  over  and 
conduct  in  the  name  of  the  assured  the  defense 
or  settlement  of  any  claim."  (Provisos  and  Con- 
ditions No.  2  of  Ex.  1,  Tr.  18). 

The  policy  contained  the  following  notice  and  co- 
operation clause: 

"The  Assured  shall  as  a  condition  precedent 
to  their  right  to  be  indenmified  under  this  Certi- 
cate  give  to  Underwriters  inmiediate  notice  in 
writing  of  any  claim  made  upon  them  and  fur- 
ther, upon  request,  shall  give  to  Underwriters 
such  information  as  Underwriters  may  reason- 
ably require  and  as  may  be  in  the  Assured 's 
power.  ..."  (Provisos  and  Conditions  No.  5  of 
Ex.  1,  Tr.  18). 

The  original  comi^laint  filed  in  the  state  court  action 
on  November  12,  1964^  (Pre-trial  order  p.  5a,  E,  59) 
plainly  alleged  fraud  against  Northwestern  through 
its  officers  (Ex.  A-20,  Tr.  70,  See  par.  Ill  thereof) 
and  alleged  that  Farwest  "i:)rior  to  and  subsequent 
to  the  transaction  involving  plaintiffs'  land,  the  de- 
fendant. Pacific  Farwest  Mortgage  and  Escrow  Co., 
has  been  acting  in  collusion  with  the  defendant.  North- 
western Utilities,  Inc.,"  (Ex.  A-20,  Tr.  70,  par.  IV). 

It  is  not  disputed  that  appellee  was  given  proper 
notice  of  this  claim  and  was  forwarded  a  copy  of  the 
original  complaint.  (R.  255,  Finding  23;  R.  88,  LL 
11-12).  It  declined  coverage  of  the  claim  because  (1) 
collusion  with  the  fraud  of  Northwestern  brought  it 
within  the  exclusion  of  par.  6  (b)  i.e.,  "brought 
about  or  contributed  to  bv  tlie  dishonestv  of  the  as- 


^Date  of  service  is  not  shown. 
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sured  or  any  of  their  employees."  and  (2)  that  this 
was  admittedly  an  intentional  act  as  the  result  of  a 
deliberate  decision.   (Ex.  A-26,  Tr.  63). 

When  the  complaint  was  amended  on  February  :>, 
1965,  wherein  additional  defendants  were  joined,  the 
allegations  were  changed  eliminating  the  allegation 
of  collusion  as  against  the  defendant,  Pacific  Farwest. 
(Ex.  3,  Tr.  19)'' 

More  than  five  months  prior  to  trial  of  the  state 
court  action  the  insurer's  counsel  was  admittedly 
notified  of  this  amendment  —  not  liy  the  insured,  l)nt 
by  appellants'  counsel.   (R.  256,  Finding  28). 

The  sole  grounds  mentioned  in  the  district  coui-t's 
oral  decision  for  denying  appellants  any  relief  was 
that  the  offending  insured  had  neither  given  notice 
of  this  amended  complaint  nor  had  furnished  it  to 
his  insurer  after  being  requested  to  so  do.^" 

To  afford  a  quick-reference  basis  upon  which  to 
apply  the  legal  princix^les  hereinafter  to  be  discussed, 
we  set  forth,  largely  chronologically,  (because  se- 
quence is  important),  nineteen  significant  facts.  ^Ye 
respectfully  ask  the  court  to  keenly  note  that,  as  ap- 
pellants seeking  review,  we  set  forth  facts  which  are 
either   (1)   admitted   (2)   the  sworn  testimony  of  ap- 


^The  dates  clearly  show  that  the  amendment  was  in  no  way  prompted 
by  Ex.  A-26,  the  Feb.  15,  1965,  letter  declining  coverage. 

i^The  conrt's  own  questioning  of  the  insurer's  counsel,  Mr.  Moss,  seemed 
to  reflect  his  feeling  that,  despite  counsel  having  read  paragraph  IV 
of  the  original  complaint,  and  having  been  informed  that  collusion  was 
no  longer  alleged  in  the  amended  complaint,  the  insurers  counsel  (not 
having  been  furnished  the  amended  complaint)  would  not  know  the  basis 
upon  which  relief  was  asked  unless  told  by  Mr.  Yates.  Too,  this  was  a 
post  state-trial  conversation  of  which  the  court's  inquiiv  was  directed. 
(Tr.  54-55). 


pellees's   counsel   or    (3)    are   factual   contentions   of 
apiiellee. 

(1)  December  1,  1964,  the  insured  wrote  its  agent, 
Wood  Insurance  Agency,  advising  of  a  possible  claim 
under  the  policy  (Ex.  7  Adm.  fact  5  of  Pre-Tr. 
Order,  R.  60,  Finding  23,  Tr.  255). 

(2)  December  5,  1964,  insured's  agent  wrote  to 
Voight-Walker  Co.,  Inc."  as  follows: 

"We  received  the  enclosed  letter  from  Pacific 
Fai'west  Mortgage  &  Escrow  Co.,  which  states  a 
possible  claim  under  the  above  policy. 

Please  contact  Mr.  DeCrane  Cooke  of  Pacific 
Farwest  Mortgage  &  Escrow  Co.,  for  additional 
information."  (Def's.  Ans.  to  Interrog.  No.  1,  R. 
39-40,  Ex.  9,  Finding  23,  Tr.  255). 

(3)  December  7,  1964,  the  insured's  attorney,  Mr. 
Yates,  wrote  to  Voight-Walker  (Ex.  A-21,  Tr.  70), 
(enclosing  the  comjilaint  and  the  insured's  answer),^" 
as  follows: 

"Enclosed  you  will  find  a  photostatic  copy  of 
summons  and  complaint  in  the  above  case  to- 
gether with  a  copy  of  our  Answer  which  was 
served  and  filed  on  behalf  of  Pacific  Farwest 
Mortgage  &  Escrow  Co.,  Inc. 

As  the  pleadings  indicate.  Pacific  Farwest 
Mortgage  &  Escrow  Co.,  Inc.,  was  acting  as  es- 
crow and  had  in  its  possession  a  deed  which  was 
delivered  it  by  the  ])laintiffs  as  sellers  under  a 
I'eal  estate  contract.  This  deed  was  to  be  delivered 


iiThis  company  is  admittedly  Lloyd's  Statutory  Agent  in  the  State  of 
Washington  .  (Ex.  1,  Tr.  18,  Finding  23,  Tr.  255,  1.  24). 

i^The  answer  was  not  offered  into  evidence.  We  suggest  that,  upon 
analysis,  it  may  be  quite  conclusively  inferred  that  it  denied  any  fraud 
on  die  part  of  the  insured. 
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to  Northwestern  Utilities,  Inc.,  as  purchaser 
under  the  real  estate  contract,  when  the  purchaser 
had  performed  the  contract  in  conformity  with 
its  terms.  Purchaser  performed,  in  our  opinion, 
in  conformity  with  its  terms  but  the  seller  didn't 
want  the  deed  delivered.  Suit  is  commenced  by 
the  seller  because  the  deed  was  delivered." 

(4)  About  a  month  later,  on  Jan.  6,  1965,  Voight- 
Walker  Co.,  forwarded  copies  of  Yates'  letter,  the 
complaint  and  the  answer  prepared  ])y  Yates/^  to  Mr. 
Moss,  one  of  appellee's  counsel.  (Tr.  68,  Finding  24, 
R.  255). 

(5)  Ujion  receipt  of  the  al)ove  documents,  appel- 
lee's counsel,  Mr.  Moss,  telephoned  insured's  attorney, 
Mr.  Yates.  Concerning  the  conversation,  Mr.  Moss  in 
part  testified: 

"I  told  him  that  I  didn't  think  that  this  claim 
was  covered  under  the  policy,  for  two  reasons: 
That  the  complaint  clearly  alleged  fraud,  which 
was  concluded  by  the  policy,  and  I  thought  this 
was  an  intentional  act,  decision,  which  was  not 
covered  under  the  policy,  but  that  I  would  re- 
port to  the  underwriters  and  see  what  thev 
wanted  to  do"^^  (Tr.  59,  11.  1-7). 

(6)  On  February  3,  1965,  apiiellants  filed  an 
amended  complaint  which  added  additional  defen- 
dants and  wherein  the  allegation  of  collusion  on  the 
part  of  Pacific  Farwest  was  eliminated.  (Ex.  3,  Tr. 
19). 


I31t  will  be  remembered  that,  under  this  policy,  the  insured  cannot  demand 
a  defense  by  the  carrier.   (Provisos  and  Conditions  2,  Ex.   1). 

i*The  testimony  of  Mr.  Yates  was  generally  in  accord  (Tr.  82,  91-92) 
although  he  felt  the  intentional  natiue  of  the  act  was  most  emphasized. 
The  general  veracity  of  Yates  was  the  subject  of  commendatory  notice 
by  the  state  court  judge.  (A-29,  Tr.  209,  p.  7,  11.  1-6,  Judge  Shorett's 
Oral  Opinion  in  state  court  action.) 
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(7)  A  few  days  prior  to  February  15,  1965,  the 
insure]' 's  attorneys  received  instructions  from  the 
underwriters  to  deny  coverage.  (Tr.  35,  11.  21-24;  Tr. 
;18,  11.  1(3-21). 

(8)  Following  tliosc  instructions,  Mi-.  Moss  wrote 
to  Mr.  Yates  on  February  15,  1965  the  following: 

"On  behalf  of  Errors  &  Omissions  Under- 
writers of  Pacific  Farwest  Mortgage  &  Escrow 
Co.,  Inc.,  we  respond  to  your  letter  of  December 
7,  1964,  to  Voight- Walker  &  Co.,  Inc.,  giving 
notice  of  the  captioned  claim  and  enclosing  copies 
of  the  pleadings.  The  complaint  against  Pacific 
Farwest  Mortgage  Co.,  charges  that  it  acted  in 
collusion  with  the  defendant  Northwestern  ITtil- 
ities.  Inc.,  which  is  otherwise  charged  with  fraud 
and  deceit  in  the  complaint,  and  to  the  extent 
that  this  charges  Pacific  Farwest  with  fraud,  such 
an  allegation  is  excluded  by  paragraph  6  (b)  of 
the  Errors  &  Omissions  Certificate. 

"The  other  allegation  of  the  complaint  charges 
Pacific  Farwest  with  violating  plaintiff's  instruc- 
tion in  releasing  the  deed  without  jiermission; 
you  have  advised  that  this  was  an  intentional  de- 
cision by  your  client  and  in  fact  your  client 
secured  protection  for  itself  by  obtaining  a 
$1500.  cash  indemnity  finid  from  the  purchaser 
to  indemnify  your  client  from  any  liability  that 
might  be  incurred  l)y  it  from  releasing  the  deed. 
Under  the  circumstances  it  is  underwriters'  con- 
clusion that  this  claim  is  not  insured  by  the 
Errors  &  Omissions  Certificate  and  luiderwriters 
accordingly  deny  coverage  without  prejudice  to 
any  and  all  rights  accruing  to  them  under  the 
terms  of  the  applicable  Eirors  &  Omissions  Certi- 
ficate." (A-22,  Tr.  60). 

(9)  About  one  month  later  Mr.  Moss  closed  his 
file  on  this  claim.  (Tr.  39,  60) 
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Mr.  Moss,  being  cross-examined  by  eo-connsel,  Mr. 
Zilly: 

"Q.  Mr.  Moss,  as  I  understand  it,  approximately 
thirty  days  after  you  wrote  to  Mr.  Yates  de- 
clining coverage,  you  closed  your  file ;  is  that 
correct '? 

A.  Yes." 

(10)  On  May  20,  1965,  Mr.  McCorniick,  one  of  ap- 
pellants' counsel,  (having  l)een  furnished  a  copy  of 
the  Feb.  15,  1965  letter  declining  coverage  as  an 
answer  to  his  inquiry  of  Mr.  Yates  concerning  Far- 
west's  insurance  coverage  (R.  256,  Finding  28)) 
wrote  directly  to  Mr.  Moss  as  follows: 

"Mr.  Orvin  H.  Messegee  and  myself  represent 
the  plaintiff  in  the  reference  matter  and  we  re- 
cently received  a  letter  from  Mr.  Leslie  M.  Yates, 
attorney  at  law,  who  represents  Pacific  Farwest 
Mortgage  &  Escrow  Co.,  Inc.,  which  apparent- 
ly has  since  ceased  operations.  Mr.  Yates  furn- 
ished us  with  a  copy  of  your  letter  to  him  dated 
February  15,  1965,  wherein  you  t:ike  the  position 
that  your  client's  insurance  policy  does  not  cover 
the  instant  situation. 

Since  Febrxiary  15,  1965,^^,  oui-  investigation 
has  led  us  to  believe  that  your  client's  insured 
was  not  acting  in  collusion  with  the  defendant, 
Northwestern  Utilities,  Inc.,  and  all  parties  have 
been  served  and  there  is  on  file  an  Amended 
Smnmons  and  Complaint  reflecting  this. 

Mr.  Messegee  and  1  would  he  liappy  to  meet 
with  yoii  and  discuss  the  case,  aiul  would  appre- 
ciate at  this  time  your  furnishing  us  a  copy  of 
the  policy  in  question. 


i^This  obviously  should  have  been  Jan.  15,  1965.  It  is  admitted  that  the 
amended  complaint  dropping  any  reference  to  collusion  was  filed  Feb. 
3,  1965. 
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Mav  we  ])lease  lieai-  from  3-011  at  voiir  con- 
venience." (Ex.  5,  Tr.  21). 

Chere  was  at  no  time  any  response  to  this  letter. 
Pre-Tr.  Orel.  Adm.  Fact  17,  Tr.  42,  43,  61,  Finding 
!8,  R.  259). 

(11)  On  May  24,  1965,  Mr.  Moss,  insurer's  eonn- 
;e],  wrote  the  following  letter  to  Mr.  Yates: 

"We  enclose  copy  of  letter  received  fi'om  at- 
torney McCormick.  Please  furnish  us  a  copy  of 
all  relevant  pleadings  subsequent  to  the  original 
comi^laint  and  answer,  including  particularly  the 
amended  complaint.  Advise  also  the  current 
status  of  Pacific  Mortgage  &  Escrow  Co.,  Inc., 
and  whether  you  intend  to  continue  to  defend 
your  client  in  this  case. 

We  have  never  l)een  provided  with  a  copy  of 
the  earnest  money  receipt  and  agreement,  the 
real  estate  contract,  or  the  escrow  instructions 
and  would  appreciate  your  furnishing  us  a  copy 
of  the  same;  if  there  were  no  written  escrow  in- 
structions please  advise. 

Underwriters  continue  to  reserve  all  rights 
under  the  applicable  Errors  &  Omissions  Certi- 
ficate."  (Ex.  A-26,   Tr.  63). 

There  was  at  no  time  any  response  to  this  letter 
aid  the  documents  therein  mentioned  were  not  furn- 
shed.   (Finding  29,  E.  256). 

(12)  No  further  eifort  of  any  kind  was  made  by 
nsurer's  counsel  to  elicit  further  information  from 
my  source  whatsoever  until  after  trial  of  the  state 
?ourt  action.   (Tr.  48-54). 

(13)  During  tliis  five  month  i)eriod,  no  follow  u]) 
was  made  to  the  May  24,  1965  formal  letter  of  request 
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to  insured's  counsel.  (Tr.  54). 

(14)  The  invitation  contained  in  the  letter  of  ap- 
pellants' counsel  was  never  accepted  nor  had  a  copy 
of  the  May  24,  1965  letter  (R.  61)  been  sent  to  Mr. 
McConnick  (Ex.  A-26,  Tr.  63). 

(16)  During-  the  year  following  entry  of  judgment 
in  King  County  Cause  No.  630691,  appellee  took 
no  action  to  vacate  or  modify  the  judgment.  (Find- 
ing 40,  R.  259).  (See  RCW  4.72.010  et  seq.,  Appen- 
dix C,  P ). 

(17)  The  request  by  Paciiic  Farwest's  insurance 
agent  that  Mr.  Cooke,  president  of  the  escrow  com- 
pany, be  contacted  for  further  information  was  not 
heeded.  (Tr.  54). 

(18)  Mr.  Yates  was  never  offered  to  l)e  paid  any 
legal  fees  by  appellee.  (Pre-Tv.  Oid.,  Adm.  fact  13, 
R.  61,  Finding  34,  R.  259). 

(19)  On  or  about  March  1,  1965,  the  insured.  Pacific 
Farwest  ceased  doing  business.  (Defendant's  Con- 
tention of  Fact  No.  8,  R.  65,  1.  24),  and  appellee  was 
aware  of  this  (R.  44,  11.  1-4). 

SPECIFICATIONS  OF  ERROR 

I. 

The  court  erred  in  entering  judgment  dismissing 
appellants '  action. 

II. 

The  court  erred  in  entering  its  order  of  August 
21,  1967,  insofar  as  it  denied  appellants'  Motion  for 
Summary  Judgment. 
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m. 

The  court  erred  in  denying  appellants'  Motion  for 
N^ew  Trial  and  Anieudinent  of  Findings 

IV. 

The  court  erred  in  making  and  entering  the  follow- 
ng  factual  findings: 

1.  That  part  of  Finding  of  Fact  20  which  reads: 

"Pacific  Farwest  further  knew  and  fully  ap- 
preciated that  there  was  a  likelihood  of  being  sued 
by  plaintiffs  if  Pacific  Farwest  delivered  the  ful- 
fillment deed  in  violation  of  the  instructions  re- 
ceived from  i^laintiffs'  attorney  not  to  release 
the  deed,  but  Pacific  Farwest  nevertheless  inten- 
tionally and  wilfully  delivered  the  deed  from 
escrow.  The  delivery  of  the  deed  did  not  con- 
stitute a  negligent  act,  error  or  omission." 

2.  All  of  Finding  of  Fact  22. 

;>.  Finding  of  Fact  25  for  its  failure  to  eninnerate 
)()th  reasons  given  by  the  insurer  for  declining  cov- 
trage. 

4.  That  part  of  Finding  of  Fact  30  reading: 

"Under  the  foregoing  provision  of  the  insur- 
ance Certificate,  defendant  was  entitled  to  be 
fui-nished  with  th.e  i)leadings,  documents  and  in- 
formation requested  by  defendants 's  counsel  of 
Mr.  Yates.  The  determination  by  Mr.  Yates  not 
to  respond  to  counsel's  letter  of  May  24,  1966, 
(Ex.  A-26)  or  furnish  the  pleadings,  documents 
as  therein  requested,  was  an  intentional  decision 
on  the  part  of  Mr.  Yates." 

5.  All  of  Finding  of  Fact  number  31,  except  for 
;he  first  sentence  thereof. 

G.  All  of  Finding  of  Fact  number  32. 
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7.  All  of  Finding  of  Fact  number  33. 

8.  All  of  Finding  of  Fact  nunil)er  41. 


The  court  erred  in  making  and  entering  its  legal 
conclusions  nimibers  3  through  7. 

ARGUMENT  OF  APPELLANTS 

SUMMARY  OF  ARGUMENT  TO  FOLLOW 

Specifications  of  Error  I,  II,  and  III  and  Speci-j 
cation  of  Error  V,  the  latter  including  all  of  thei 
court's  Conclusions  of  Law,  except  numbers  1  and  2, 
together  and  in  conunon,  involve  what  appellant  con- 
tends are  liasicallv  erroneous  concepts  of  present  day 
insurance  law  and  avoidance  of  prolixity  invites  a 
common  discussion  which  will  appear  with  separate 
organization  inider  Section  I  to  follow:  (Specification 
of  Error  IV  concerning  claimed  erroneous  Finding 
of  Fact,  insofar  as  any  part  of  such  findings  are 
really  legal  conclusions,  (as  we  contend  some  are), 
will  not  warrant  the  repetition  of  the  argument  in 
Section  1,  which  will  hopefully  cover  these  issues). 

Section  I  will  be  sub-sectioned  as  follows: 

A.  What  are  the  applicable  underlying  concepts  of 
Insurance  Law  ? 

B.  What  is  the  proper  construction  of  "negligent 
net,  error  or  ontission"  as  used  in  a  professional  lia- 
bility jjolicy? 

C.  Are  intentional  acts  excluded  from  coverage  or 
not  included  in  coverage? 
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D.  What  is  the  required  construction  of  Par.  5  of 
"Provisos  and  Conditions"? 

E.  What  are  the  pui poses  of  notice  and  cooperation^ 

¥.  Wlien  may  an  insurer  avoid  liability  based  on 
its  insured's  failure  to  cooperate  or  to  give  noticed 

G.  May  insurer  re-litigate  the  issue  of  their  in- 
sured's liability  to  appellants? 

Section  II.  will  confine  itself  to  Specification  of 
Error  imniber  IV  insofar  as  the  findings  of  which 
complaint  is  made  are  deemed  to  be  true  findings  of 
fact. 

Section  III  of  argument  to  follow  will  concern 
itself  with  Specification  of  Errors  numbers  II  and  III 
(Denying  Motions  for  Siunmary  Judgment  and  New 
Trial)  insofar  as  error  may  be  based  on  procedural 
considerations. 

Section  IV  will  simpl}-  l)e  the  conclusion  of  argu- 
ment. 

SECTION  I 

A.  What  are  the  Applicable  Underlying  Concepts 
of  Insurance  Law? 

iVppellee's  memorandmn  in  resistance  to  appel- 
l.-iut's  Motion  for  New  Trial  in  tlie  lower  court  stated : 

"Tliis  case  has  prol)ably  l)een  the  most  thor- 
oughly briefed  law  suit  —  on  l)oth  sides  —  in 
which  we  have  particii)ated  in  our  trial  practice. 

This  may  well  lie  true,  but  we  are  impelled  to  most 
respectfully  and  earnestly  say  that  we  have  thus  far 

l^The  combined  briefs  of  both  counsel  appear  to  exceed  130  pages. 
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sensed  a  good  deal  of  unused  endeavoi^  —  and,  o])vi- 
ously,  the  appellants  are  most  hopeful  that  their 
counsels'  earlier  tilling  of  the  law  together  ^\^th  a 
new  climate  may  bring  more  fruitful  results.  M 

Risking  the  appearance  of  hyperlwle,  we  nuist 
candidly  state  that  we  were  startled  when,  after  Find- 
ings and  Conclusions  had  been  signed,  it  was  foiuid 
that  every  pellet  of  appellee-insurer's  shot  gun  blast 
had  precisely  found  its  mark.  At  the  same  time,  the 
veteran  trial  judge  cannot  be  faulted  for  his  most 
conscientious  attitude  and  his  devotion  to  his  judicial 
role.  And  we  even  concede  that  his  decision,  erron- 
eous as  it  may  to  us  appear,  might  well  have  been 
the  correct  decision  in  the  right  historical  setting.      _ 

I 

But  yesteryear's  concept  of  purely  technical  de- 
fenses, throughout  the  law,  and  particularly  in  the 
field  of  insurance,  is  fast  eroding  under  a  relentless 
attack  by  enlightened  courts.  "Make-believe"  is  out 
—  as  it  should  be.  ■ 

Today's  unmistakable  trend  is  to  politely  discard 
all  purpose-defeating  and  purely  artificial  refine- 
ments into  "the  limbo  they  so  heartily  deserve",  and 
without  damaging  the  gemiine  substance  of  contract 
law,  to  so  administer  the  law  in  the  field  of  insurance 
as  to  effectuate  desirable  social  purposes. 

The  eyes  of  the  law,  in  dealing  witli  insurance  dis- 
putes, no  longer  so  intently  focus  on  privity  that  its 
peripheral  vision  loses  sight  of  the  innocent  third- 
party  victim.  Insurers  increasingly  are  finding  the 
business  less  private.  The  pul)lic  has  an  interest. 
RCW  48.01.030  (See  App.  3). 

For  our  present  purposes,  what  ground  rules  will 
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govern  sueli  an  insurance-avoidance  case  in  this  ap- 
pellate forum? 

First  and  basically  it  is  agreed,  of  course,  that  the 
Erie^"  doctrine  api^lies  and  the  a^jplicable  substan- 
tive law  of  the  State  of  Washington  governs.  Insofar 
as  concerns  the  district  court's  denial  of  simmiary 
judgment,  it  is  acknowledged  that  the  sufficiency  of 
the  evidence  to  raise  a  fact  issue  "should  not  be  con- 
trolled by  state  law:"  Allen  v.  Matson  Navigation  Co., 
(CA  9th  1958)  255  F.  2d  213}^  Absent  any  pronounce- 
ment of  the  law  on  a  particular  point,  this  coiu't 
must  use  "its  liest  judgment"  of  what  the  Washing- 
ton court  would  hold.  Taveniier  v.  Weyerhaeuser  Co., 
309  F.  2d  87  (CA  9th  1962).  "Prophetic  judgment" 
may  be  necessary.  Cooper  v.  American  Airlines,  149 
F.  "2d,  355,  (CA  2d,  1945). 

Appellants  are  quite  mindful  of  the  i)resumptive 
correctness  of  the  lower  court's  findings.  At  the  same 
time  considerable  comfort  is  found  in  this  court's 
review  fornuda  when  substantially  all  of  the  legally 
determinative  facts  are  documentary  in  form  or  are 
admitted  facts. 

"In  determining  this  point  (whether  the  find- 
ings were  clearly  erroneous)  we  consider  all  of 
the  evidence,  giving  the  written  evidence  the 
weight  we  deem  it  entitled  to  dc  novo,  and  apply- 
ing the  oral  evidence  with  'due  .  .  .  regard  to 
the  opportunity  of  the  trial  court  to  judge  of  the 
credil)ility  of  the  witnesses.'  "  Snhijtii   v.  Barne- 


^'^Eric  Railroad  Co.  v.  Thompkim,  304  U.S.  64,  58  S.  Ct.  817,  82  Ld  ed. 
1188. 

l8As  explained  by  Prof.  James  Wm.  Moore,  this  view  is  in  constitutional 
obedience  to  Article  III  and  the  Seventh  Amendment  and  the  Erie 
doctrine  becomes  subservient.  5  Moore  Fed.  Practice,  2d  Ed.  Sec.  38.10 
p.  102.  At  the  same  time,  no  different  treatment  between  the  forums 
would  be  e.xpected. 
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smi,  (CA  9tli  1950)  181  F.  2d  143,  144;  Kaufmmi 
-Brown  Potato  Co.  v.  Long,  (CA  9tli  1950),  182 
P.  2d  594,  597. 

Judge  Frank  of  the  Second  Circuit  elaborately  cnn- 
siders  the  meaning  of  the  "clearly  erroneous"  quali- 
fication for  review  under  FRCP  Rule  52  (a)  in 
Orvis  V.  Higgins,  (CA  2d  1950)  180  P.  2d  537,  538. 

In  finding  the  crucial  fact  contrary  to  that  fovnid 
by  the  trial  judge,  the  majority  opinion  adverts  to 
the  intent  of  the  rule  that  jury  verdicts  or  administra- 
tive findings  are  necessarily  more  imnmne  from  re- 
view than  are  a  trial  judge's  findings  of  fact.^'^  and 
states  that 

"...  here  the  finding  is  that  of  a  trial  judge, 
and  the  evidence  consists  in  large  part  of  facts 
neither  side  disputes,  in  cii-ciimstances  such  that 
the  trial  judge's  evahuition  of  credibility  becomes 
unimportant." 

Specifically  respecting  contests  ))etween  insurers 
and  third-party  beneficiaries  of  the  insurance  con- 
tract, it  is  recognized  to  be  the  law  that  the  third 
party  stands  in  the  shoes  of  tlie  insured.  Von  Di/kc  v. 
White,  55  Wn.  2d  601,  349  P.  2d  430. 

Insurance  contracts  will  be  interpreted  in  a  manner 
most  conducive  to  affording  coverage.  All  amliiguities 
will  be  resolved  in  favor  of  the  insured.  That  this  is 
clearly  the  law  of  Washington  is  well  recognized  by 
this  court.  It  was  quite  deliberately  determined  to  be 
so  in  U.S.,  and  others  v.  Eagle  Star  Ins.  Co.,  Lm't., 
196  P.  2d  317,  wherein  a  rehearing  was  granted  in  201 


i^This  distinction  was  well  established  bv  the  Supreme  Court  in  U.S.  v. 
U.  W.  Gypsum  Co.,  (1948),  333  U.S.  364,  at  396,  68  S.  Ct.  525,  92  L. 
ed.  746. 
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F.  2d  764   (1953).-°  The  majority  opiiiiou  stated  at 
765: 

"The  Washington  Court  adheres  to  the  gen- 
eral rule  that  policies  of  insurance  are  construed 
in  favor  of  the  insured  and  most  strongly  against 
the  insurance  companies."  Citing  Starr  v.  Aetna 
Life  Ins.  Co.,  41  Wash.  199,  83  P.  113,  4  L.R.A., 
N.S.,  636;  Green  v.  National  Casualty  Co.,  87 
Wash.  237,  151  P.  509,  511. 

Decisions  of  the  Washington  Court  in  the  fifteen 
years  since,  many  of  which  are  hereinafter  cited  in 
support  of  more  specific  points,  amply  support  this 
court's  determination  that  this  state  is  in  the  "liberal" 
school. 

B.  What  is  the  Proper  Construction  of  "Negligent  Act, 
Error,  or  Omission"  as  Used  in  a  Professional  Liability 
Policy? 

ApiDellee  has  contended,  thus  far  successfully,  that 
this  Lloyd's  policy  insures  only  against  acts  which 
involve  negligence  and  that  they  must  be  of  an  ac- 
cidental or  inadvertent  type;  that  if  the  insured  in- 
tended to  do  the  act  which  resulted  in  harm  there 
can  be  no  coverage.  This  overlooks  the  horn-book  prin- 
ciple that  negligent  acts  are  intentional  acts. 

In  its  Findings  of  Fact,  the  court  found  that "...  Pa- 
cific Farwest  nevertheless  intentionally  and  wilfully 
delivered  the  deed  from  escrow.  The  delivery  of  the 
deed  did  not  constitute  a  'negligent  act,  error,  or  omis- 
sion' ",  and  again,  in  its  Conclusions  of  Law,  con- 
cluded that  such  deliverv  "...  was  an  intentional  and 


20Althnugh,  upon  lehearing,  the  196  F.2d  317  decision  was  reversed,  it 
will  be  noted  that  the  earlier  case  reversed  the  trial  court  in  part  whereas 
201  F.2d  764  reversed  the  trial  court  in  toto. 
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wilful  act  and  did  not  constitute  a  negligent  act,  error 
or  omission'  within  the  meaning  of  the  coverage 
provisions  of  defendants'  Certificate  of  Insurance." 
(See  Finding  20,  R.  254;  Conclusion  6,  E.  261.) 

Of  course,  earlier,  the  state  court,  without  any  in- 
surance question  involved,  had  held  to  the  contrary 
— hut,  hecause  of  the  lack  of  notice  found  in  the  case, 
as  explained  in  the  district  court's  oral  opinion  (R. 
239-242),  neither  the  state  court's  findings  nor  judg- 
ment were  held  to  be  binding  upon  the  insurer. 

So,  reserving  the  question  of  sufficiency  of  notice 
for  present  (Sub.  sec.  E.  supra),  what  would  the 
Washington  Supreme  Court  have  ruled  in  this  same 
situation"?  We  confidentlj^  venture  that  it  woud  have 
had  little  difficulty  in  holding  that,  when  an  escrow 
agent  who  has  available  to  him  a  fool  proof  alterna- 
tive, succumbs  to  the  pressure  of  one  of  the  disputing 
parties  to  the  escrow  transaction  and  releases  from 
his  safekeeping  any  document  as  valuable  as  a  deed, 
over  which  he  is  a  fiduciary  custodian,  then  his  con- 
duct, as  a  matter  of  law  falls  below  that  of  a  reason- 
ably prudent  escrow  agent  and  ts-  nefjligent  conduct 
— and  if  harm  results,  he  is  lialile.  We  are  equally 
confident  that  the  Washington  Court  would  take  the 
position,  in  construing  the  subject  policy's  coverage 
clause,  that  if  his  lielief  that  he  was  right^^  could  be 
held  to  immunize  himself  from  the  charge  of  negli- 
gence, then  he  has  still  connnitted  an  error.  The 
Washington  Court,  just  as  surely,  would  hold  that 
when  an  escrow  agent  lireaches  his  contract  of  escrow, 
he  has  committed  error  under  a  professional  errors 
and  omissions  policy. 


2ilt  should  be  noted  that  appellee  has  consistently  contended  that  Pacific 
Farwest  had  a  legal  right  to  release  the  deed. 
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In  Siitherla/nd  v.  Fidelity  and  Caswdtij  Co.,  103 
Wash.  583,  175  Pac.  187,  an  action  on  a  medical  mal- 
practice policy,  the  insurer  contended  that,  although 
the  doctor-insured  may  not  have  removed  all  of  his 
patient's  gallstones  as  he  agreed  to  do,  there  was  no 
showing  of  malpractice,  the  Washington  Court  said, 

"The  words  malpractice,  error  and  mistake, 
as  used  in  this  indenmity  policy,  do  not  mean 
necessarily  the  same  thing.  If  they  were  so  in- 
tended, it  was  an  idle  thing  to  insert  more  than 
the  word  malpractice.  A  physician  may  err  or 
make  a  mistake  without  being  guilty  of  mal- 
practice. This  policy  covers  malpractice.  It  covers 
error,  and  it  covers  mistake  in  the  practice  of 
appellant's  profession;  and  if  liability  flows  from 
either,  and  he  is  required  to  pay  damages  on  that 
account,  we  think  it  is  plain  that  the  policy  here 
undertook  to  insure  against  such  mistake  or  such 
error,  as  well  as  against  malpractice.  The  words 
"liability  imposed  by  law"  clearly  refer  to  a  judg- 
ment recovered  on  account  of  malpractice,  error 
or  mistake,  and  do  not  limit  the  policy  to  cases 
where  there  was  simply  malpractice,  where  the 
physician  is  required  to  use  care,  diligence  and 
such  skill  as  is  ordinarily  possessed  I)y  the  aver- 
age meml)ers  of  the  profession  in  good  standing. 
The  judgment  in  the  Schuster  case  was  a  liability 
fixed  by  law.  This  liability  residted  from  an  error 
or  mistake  of  the  appellant  in  his  treatment  of 
Mr.  Schuster.  The  mere  fact  that  appellant  had 
a  special  contract  to  remove  all  of  the  gallstones 
from  Mr.  Schuster  did  not  affect  the  insurance 
policy,  because  it  was  a  contract  made  in  the 
practice  of  appellant's  ]u-ofession  and  one  wliich 
he  clear] v  had  a  right  to  make."*^^ 


22Mr.  Rowland  H.  Long,  former  vice-president  and  general  counsel  for 
the  Massachusetts  Mutual  Life  Insurance  Co.,  in  his  tieatisc  on  "The 
Law  of  Liability  Insurance",  in  Vol.  II  at  the  end  of  Sec.  12.15  extends 
kudos  to  the  Washington  Court  for  its  construction  of  the  policy  in  the 
Sutherland  case. 
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Applying  tlie  same  interpretative  concept  to  hold 
for  the  insurer,  the  Washington  Court  ruled  that 
injury  caused  by  collapse  of  a  treatment  table  came 
within  the  exclusion  of  a  general  premises  liability 
policy  which  excluded  injury  resulting  from  "any 
malpractice,  error,  negligence  or  mistake  connnitted 
by  any  person  in  the  performance  or  omission  of  pro- 
fessional services."  Harris  vs.  Firemcm's  Fund,  42 
Wn.  2d  655,  257  P2d  221.  The  subject  contract  of  in- 
surance must  be  presumed  to  have  been  entei'ed  into 
in  the  light  of  existing  Washington  decisional  law. 
17  Am.  Jur.  (2d)  Contracts,  Sec.  257,  p.  654. 

The  above  cases  are  simply  obedient  to  the  well 
knowai  rule  of  construction  that  language  ^\^ll  be 
considered  to  have  been  meaningfully  used.  As  stated 
in  17  Am.  Jur.  (2d)  Conrtacts,  Sec. "^259,  j).  661: 

"So  far  as  reasonably  possible,  effect  will  be 
given  to  all  the  language,  and  to  every  word,  ex- 
pi'ession,  phrase  and  clause  of  the  agreement.  No 
word  or  clause  should  be  rejected  as  mere  sur- 
plusage if  the  Court  can  discover  any  reasonable 
pui'pose  thereof  which  can  be  gathered  from  the 
whole  instrument." 

Moreover,  where  the  expression  "negligent  act"  has 
a  definite  legal  meaning  quite  different  from  "error", 
the  established  legal  meanings  should  attach.  17  Am. 
Jur.  (2d)  Sec.  249,  p.  642.  Even  apart  from  legal 
usage,  the  words  in  ordinary  usage  have  distinctive 
meanings.  See  Burns  v.  Amcricdn  Chisualtt/  Co.,  21') 
P2d  605  (Cal.  1954)  and  Welister's  New  Twentieth 
Century  Dictionary,  2nd  Ed. 

In  addition  to  the  foregoing,  even  if  the  language 
were  am))iguous,  the  Court  would  be  oljliged  to  inter- 
pret it  in  a  mamier  most  favorable  to  i)laintifl: — this. 
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even  though  tlie  Court  were  to  heJieve  that  LJoijd's 
intended  the  contrary.  Amen  v.  Baker,  68  Wash.  2d 
713,  415  P2d  74. 

Tliat  Lloyd's  may  have  iu  lact  Dot  intended  to 
afford  coverage  for  acts  such  as  committed  by  Pacific 
Farwest  in  this  case  makes  utterly  no  difference. 

In  Sears  Roebuck  d-  Co.  v.  Hartford,  50  Wn  2d  443, 
313  P2d  347,  we  read: 

"That  Sears  received  a  greater  coverage  than 
Eocke.y  was  ol)ligated  to  furnish,  and  than  Hart- 
ford intended  to  give,  is  not  a  matter  with  which 
we  are  here  concerned.  Since  an  insurance  policy 
is  merely  a  written  contract  between  an  insurer 
and  the  insured,  courts  caimot  rule  out  of  the 
contract  any  language  which  the  parties  thereto 
have  put  into  it ;  cannot  revise  the  contract  under 
the  theory  of  construing  it;  and  neither  abstract 
justice  nor  any  rule  of  construction  can  create  a 
contract  for  the  parties  which  they  did  not  make 
for  themselves.  Jefferies  v.  General  Cas.  Co. 
(1955),  46  Wn.  (2d)  543,  283  P.  (2d)  128;  Evans 
V.  Metropolitan  Life  Ins.  Co.  (1946),  26  Wn. 
(2d)  594,  174  P.  (2d)  961 

We  have  l)ut  recently,  in  a  case  involving  much 
greater  hardship  on  the  insurance  company,  and 
under  circumstances  where  the  evidence  dehors 
the  policy  clearly  demonstrated  a  specific  inten- 
tion not  to  cover  the  risk  in  question,  held  that 
the  insurance  company  was  l)ound  l)y  the  terms 
of  the  policy  it  had  issued.  National  Indemnity 
Co.  V.  Snnth-Gandij,  Inc.,  (1957),  ante  p.  124, 
309  P.  (2d)  742,  See,  also,  Laws  of  1947,  chapter 
79,  Sec.  .18.19,  p.  366  (cf.  RCW  48.18.190)."  p. 
449. 

Courts  quite  rightly  at  times  ask:  "Wliat  does  this 
policy  insure  against?"  And  so  here,  what  risks  were 
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being  assumed  by  Lloyds  when  it  accepted  hundreds  of 
dollars  as  a  premium'? — that  someone  might  upset  an 
ink  -  bottle  and  obliterate  a  signature  ?  —  that  a 
window  might  negligently  ))e  left  open  so  that  a  deed 
might  blow  away'?  The  escrow  company's  premises 
policy  would  cover  risks  of  tripping  over  telephone 
cords,  or  falling  from  collaijsing  chairs.  The  instant 
policy  limited  the  coverage  to  negligent  acts,  or  errors, 
or  omissions  which  would  be  peculiar  to  the  escrow 
business.  Again  the  actual  words  are," . . .  o»///  in 
their  professional  capacitij  as  ESCROW  AGENTS." 
(Ex.  1,  App.  B.) 

If  one  were  to  ask  tbe  average  person,  "Wliy  would 
an  escrow  agent  want  a  $100,000.00  errors  and  omis- 
sions liability  policy?"  he  would  likely  reply  with 
the  olmous  answer,  "I  su])iK)se  he  would  want  it  in 
case  he  released  someone's  deed  or  paid  out  someone's 
money  and  it  turned  out  that  he  shouldn't  have."" 

The  Washington  Court,  as  do  most,  strives  to  pud 
— not  defeat — coverage.  Indeed,  it  has  jdaced  quite 
different  constructions  on  identical  language  depend- 
ent upon  whether  by  so  doing  coverage  would  be  af- 
forded or  denied. 

This  is  commented  u])on  in  a  law  review  discussion 
of  Brown  r.  Underwriters  at  Lloyds,  53  Wn  2d  142, 
332  P2d  228  (1958),  wherein  our  court  fomid  coverage 
for  a  loss  resulting  from  the  ])revious],y  ju'oved  mis- 
represetation  of  a  real  estate  broker.  Of  course,  there, 
the  court  was  considering  tlie  word  "fraudulent"  as 


230f  course  he  might  also  want  such  coverage  for  other  risks,  .  .  .  and 
also  as  an  advertisable  assurance  to  the  public.  It  will  be  noted  at  the 
bottom  of  Ex.  8,  (Tr.  29) ,  the  insured's  stationery  bore  the  words  "Bonded 
and  Insured". 
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used  ill  an  exclusionary  clause,  the  broker  having 
falsely  represented  something  believed  by  him  to  be 
true.  The  trial  judge's  holding,  that  tlie  loss  was  ex- 
cluded from  coverage,  was  reversed. 

"Courts  generally  seem  inclined  to  apply  a  con- 
struction which  will  favor  recovery  by  an  insured, 
rejecting  strict  literal  readings  which  most  fre- 
quently would  favor  the  interests  of  the  insurance 
company  that  drafted  the  i^olicy.  To  apply  such 
a  Ijruad  meaning  to  the  same  words  in  an  errors 
and  omissions  policy  (fraud)  would  defeat  the 
underlying  purpose  of  favoring  the  insured ;  so 
the  court  in  the  present  case  preferred  to  alter 
the  result  so  as  to  preserve  this  purpose.  This 
is  the  anomalous  result  of  a  In-oad  meaning  to 
the  word  "fraud"  in  a  fidelity  Ijond  ease  and 
a  narrow  meaning  when  the  same  word  is  used 
in  an  errors  and  omissions  policy."  (34  WLR 
245,  247). 

Ill  the  case  at  bar.  the  trial  judge  ai)parently  ac- 
cepted appellee's  contention  below  that  "negligent 
acts,  errors,  or  omissions"  as  used  in  this  policy 
mean  "negligent  acts,  negligent  errors  and  negligent 
omissions." 

We  earnestly  urge  before  this  court  that  such  a 
construction  cannot  be  accepted  without  the  violation 
of  numerous  rules  of  contract  construction.  Socrati- 
cally  testing  the  soundness  of  this  view,  why  did  not 
the  scrivener  tise  the  words  "negligent  acts,  negligent 
errors,  and  negligent  omissions'''?  Too  many  words? 
Then,  why  not  the  single  word  "negligence"?  The 
word  "negligent"  as  used  in  the  law's  symbol,  "negli- 
gent acts",  is  not  a  simple  attributive  adjective  in  an 
ordinary  syntactical  group  but  is  an  attributive  ad- 
jective as  a  coiii])onent  of  a  group  word.  The  ex])res- 
sion  "negligent  act"  denotes  an  act  which  is  defined 
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b,y   the   several   applicalile   principles   of  tlie  law   of 
torts.  It  is  quite  different  from  "error". 

It  is  almost  too  obvious  to  warrant  tlie  attendant 
prolixity  to  say  that,  although  when  one  acts  negli- 
gently, in  a  broad  sense,  he  may  have  erred,  the  con- 
verse is  certainly  not  true.  One  may  believe  he  is 
entirely  justified  in  what  he  does,  that  he  is  absolutely 
right,  and  he  may  act  most  conscientiously,  most 
painstakingly  and  most  precisely,  and  still  err  —  a 
fact  of  which,  indeed,  we  earnestly  feel  the  lower 
court's  decision  herein  affords  good  illustration. 

Appellee,  who  appeared  to  have  been  given  a  carte 
blanc  by  the  trial  judge  in  its  preparation  of  pro- 
posed findings  and  conclusions,  seemed  to  have  al^an- 
doned  its  earlier  position  that  loss  resulting  from 
breach  of  contract^^  was  not  covered.  Nonetheless, 
appellants'  present  stature  in  this  long  litigation  dic- 
tates certain  argument  for  })recautionnry  })urposes. 
For  this  reason  w^e  cite,  not  only  SntlicrJand^^,  ante, 
but,  also,  O'Toole  v.  Empire  Motors,  181  Wash.  130, 
42  P.  2d  10,  wherein  a  garage-keeper's  liability  policy 
expressly  excepted  from  coverage  any  lialnlit\'  "under 
any  agreement  or  contract,  oral  or  written".  The 
essential  pleadings  are  set  out  on  ]>.  132  of  the  de- 
cision. They  allege  an  agreement  of  the  defendant 
garage  to  do  certain  repairs,  that  he  purportedly  did 
the  repairs,  that  after  receiving  the  car  liack,  the 
plaintiffs  were  driving  near  Lake  Crescent  when  the 
right  front  tire  blew  out,  causing  the  injury.  "That 
the  right  front  wheel,  despite  defendant's  agreement 


24For  a  comprehensive  discussion  bearing  upon  whether  appellant's  action  J 
sounded  in  tort  or  contract,  we  invite  the  court's  attention  to  Cnmpfon  v. 
Evans,  200  Wash.  125,  93  P.2d  341. 

^^Sutherland  v.  Fidelity  and  Ca.stialUj  Co.,  103  Wash.  583,  175  Tac.  187. 
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to  so  do,  had  never  l^eeii  aligned,  but  was  badly  out  of 
aligmiieut ..."  causing  the  tire  to  wear  thin,  etc. 

When  issues  were  joined  on  the  garnishment  i^ro- 
ceeding  against  the  defendant  garage's  carrier,  the 
two-fold  defense  was  (1),  not  within  the  coverage 
because  the  damage  resulted  from  a  l)reach  of  con- 
tract, and  (2),  collusion  in  obtaining  the  original 
judgment.  The  court,  as  to  point  (1)  said,  inter  alia, 

"The  complaint  alleged  negligence,  either  in 
repairing  the  car  as  agreed  between  the  parties, 
or  in  failing  to  repair  entirely.  That  was  negli- 
gence in  itself  and  the  cause  of  the  damage."  p. 
136. 

Interestingly,  nowhere  in  the  pleadings  is  the  word 
"negligence"  used. 

As  to  point  (2),  more  pertinent  to  argument  to 
follow,  the  court  stated: 

"Appellant  had  the  opportunity  of  remaining 
in  the  defense  of  the  principal  action  and  pre- 
venting any  collusion  if  such  were  possible,  which 
it  failed  to  do.  That  being  true,  it  cannot  be 
heard  later  to  question  that  judgment." 

In  Aitchison  v.  Founders  Ins.  Co.,  33.3  P2d  178, 
(1958,  Cal.)  an  insurance  policy  rider  provided: 

"(T)liis  policy,  as  respects  Coverage  C, . . .  is 
amended  to  indemnify  the  insured  against  any 
claim  or  claims  arising  out  of  the  assured 's  oc- 
cupation as  a  buyer  or  seller  of  metal  ores  . . . 
which  may  be  made  against  the  insured  bi/  reason 
of  any  negligent  acts,  errors  or  omissions  com- 
mitted by  the  insured  and/or  employees  of  in- 
sured in  the  conduct  of  insured's  business  as 
stated...  "  (Emphasis  ours) 
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Plaintiff-insured,  Aitchison,  sold  to  the  General 
Services  Administration  some  $20,000.00  worth  of 
ores,  he  being  required  to  certify  to  the  agency  n])on 
sale  that  the  ores  were  of  d(»niesti('  origin.  These 
happened  to  be  foregin  ores  that  had  lieen  snuiggled 
into  the  United  States,  wherefor  they  were  seized 
and  declared  forfeit  as  smuggled  propei'ty.  Aitchison 
was  relieved  of  the  forfeiture  upon  paying  about 
$6,900.00  in  duties  and  costs.  The  G.S.A.'  demanded 
return  of  all  money  paid  because  illegally  i)aid.  In 
Aitchison 's  action  to  have  his  rights  against  the  in- 
surer under  the  policy  declared,  the  court,  after 
pointing  out  that  "the  trial  court  coidd  not  and  we 
cannot  add  to  the  language  of  the  ridei'  nr  omit  any 
of  the  language  used  in  the  rider  in  determining  its 
meaning,"  (citing  cases),  stated  at  p.  182: 

"Api^lying  the  language  of  tlie  rider  to  the 
claim  of  the  Administration,  we  are  convinced 
that  the  trial  court  correctly  declared  that  this 
claim  was  within  the  coverage  of  the  rider.  The 
Administration's  claim  arose  out  of  the  error 
of  Aitchison  in  selling  to  the  Administration  as 
tungsten  of  domestii-  origin  that  which  was  in 
fact  foreign.  Fomidei's  has  not  in  its  biief  as- 
serted that  the  word  "error",  as  used  in  the  rider 
is  modified  by  the  word  "negligent".  We  must 
assume  that  Pounders  in  writing  the  policy  in- 
tended the  word  to  have  its  ordinary  meaning  , 
and  that  it  used  it  to  cover  a  hazard  which  was  ji 
not  due  to  a  negligent  act  or  omission.  Civ.  Code,j 
Sec.  1644;  ContinentaJ  Cas.  Co.  r.  Phoeniv  Con- 
struction Co.,  supra,  46  Cal.  2d  42P,,  438,  296  P.  2d 
801.  In  Webster's  Intei-national  Dictionary,  second 
edition,  the  word  "error"  is  defined  as  follows: 
"Belief  in  what  is  untrue***"  and  "mistake"  is 
there  given  as  a  synonym  of  "error".  It  is  un- 
disputed here  that  when  Aitchison  sold  the  smug- 
gled tmigsten  to  tlie  Administration  he  honestly 
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but  mistakenly  iDelieved  it  to  be  domestic  tungsten 
and  had  lie  not  made  this  error  there  could  have 
been  no  claim  on  the  part  of  the  Administration. 
As  the  transaction  was  in  the  lousiness  of  Aitchi- 
son  and  as  the  claim  has  as  its  foundation  his 
error,  it  clearly  falls  within  tlie  coverage  of  the 
policy. ' ' 

C.  Are  Intentional  Acts  Excluded  From  Coverage? 

If  the  trial  court  had  correctly  applied  Washington 
law,  he  woidd  not  have  either  found  or  concluded 
tliat,  because  Pacific  Farwest  intentional]  1/  released 
the  deed,  its  act  in  so  doing  was  not  covered.  Tlie 
court  would  have  simply  looked  at  the  exclusions  and 
])lainly  seen  tliat   hitentionnl  acts  are  not  excluded. 

The  Washington  court  said  in  Hering  v.  St.  Paul- 
ilercury  Indenmity  Co  ,  50  Wash.  2d  321  p.  324,  311 
P.2d  673  (1957), 

"The  contention  of  the  appellant  is  that,  in- 
asmuch as  its  duty  to  defend  is  to  be  determined 
by  the  allegations  of  the  complaint,  it  had  no  duty 
to  defend  this  action  for  the  reason  that  the  com- 
plaint alleged  an  assault,  wdiich  constitutes  a 
criminal  offense,  and  that  pulilic  policy  would 
be  violated  were  it  to  insure  against  wilful  crimi- 
nal misconduct. 

The  cases  from  other  jurisdictions,  cited  by 
appellant,  are  cases  in  which  the  insurer  insured 
against  "accidents",  and  these  courts  held  that 
assaiilt  is  not  within  the  definition  of  accident. 

The  policy  in  the  instant  case  is  not  an  accident 
policy. ' ' 

The  most  devastating  answer  to  the  argmnent  that 
was  accepted  by  the  trial  court  is  that,  if  intentional 
acts  were  intended  not  to  be  included  in  coverage, 
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they  would  Itaue  been  excluded.  Particularly  should 
this  be  presumed  when  such  exclusionary  clauses  are 
so  very  common.  Moreover,  even  if  there  had  l)een 
such  an  express  exclusion  no  comfort  would  have  been 
afforded  appellee  because  it  has  insisted  throughout 
that  Pacific  Parwest  had  a  legal  right  to  release  the 
deed.  To  come  within  an  "intentional  act"  exclusion 
in  a  liability  policy,  it  is  the  resulting  harm  which 
must  be  intended — not  the  act  alone.  Apjiellee  argued 
throughout  the  lower  court  proceedings  that  the  policy 
did  not  cover  because  insured  did  an  intentional,  de- 
liberate, bimness-decisiou  type  act.  But  at  no  time 
has  appellee  contended  that  the  harm  that  resulted 
from  the  act  was  intentional.  At  least,  to  make  an 
intentional  error,  or  do  an  intentional  wrong,  must 
not  the  actor  knotv  he  is  conmiitting  an  error  or  doing 
wrong  1 

Defendant's    Contentions    of    Law    niunlier    2,    of 
Pretrial  Order  (R.  68)  stated  that  "...  Pacific  Par-, 
west,  as  escrow  agent,  was,  therefore,  legally  entitled' 
to  deliver  the  fulfillment  deed  to  the  buyer  ..."  (liries 
4-5)    and  "Pacific  Farwest  was  not  a  party  to  the 
fraud  of  Northwestern  Utilities  on  plaintiff...  "  (p. 
13,  lines  6-7  of  Pretrial  Order  (R.  68).  The  Superior 
Court  of  King  County  has  found  that  Pacific  Parwestl 
did,   wrong.  Is  not  appellee  bound  to  agree  that,  if\ 
it  did  wrong,  it  was  not  intentional  wrongdoing  — as  i 
the  State  court  likewise  held'? 

See  Annotation  in  2  A.L.R.  3rd  1238.  "Lialtility 
Insurance:  Specific  Exclusion  of  Lial;)ility  for  Injury 
Intentionally  Caused  by  Insured." 

Also  see  29A  Am.  Jur.  Insurance,  Sec.  1340. 
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111  Bussfield  Corporation  vs.  ZJndenvr iters  at 
Lloyd's,  164  Cal.  App.  2d  83,  330  P2d  432,  we  read: 

"A  'wilful  act'  within  a  statute  providing  that 
the  insurer  is  not  liable  for  loss  caused  by  the 
wilful  act  of  the  insured  connotes  something  more 
blameworthy  than  the  sort  of  misconduct  involved 
in  ordinary  negligence  and  something  more  than 
the  mere  doing  of  or  intentional  doing  of  an  act 
constituting  negligence. ' ' 

The  last  case  cited  involved  a  "statutory"  exclusion 
clause. 

When  contractual  exclusionary  clauses  relating  to 
intentional  acts  are  relied  upon  as  a  defense,  the 
courts  require  the  insurer  to  sustain  the  burden  of 
proving,  not  that  the  act  causing  the  damage  was 
intentional,  but  that  the  damage  itself  was  intended. 
See  p.  18  of  pocket  part  supjilement  to  20A  Am.  Jur. 
Insurance,  Sec.  1346. 

Consequently,  eveu  if  the  ])()licy  at  bar  contained  a 
specific  clause  excluding  from  coverage  harm  result- 
ing from  intentional  acts,  (which  exclusion  is  conspic- 
uously absent),  this  court's  disposition  of  ap])ellee's 
contention,  as  accepted  by  the  trial  judge,  might  ap- 
projjriately  simulate  the  treatment  given  to  "Con- 
tinental's Contention  No.  2"  by  Judge  East  in  the 
case  of  Runyan  vs.  Continental  Casualty  Co.,  233  F. 
Supp.  214  at  p.  218  (Ore.,  1964). 

AiDpellee,  obviously  thus  far  successfully,  has  in- 
sisted that,  not  only  is  a  covered  act  required  to  be 
negligent,  but  that  it  must  be  inadvertent  or  accid- 
ental in  nature,  (p.  17  Def.  Br.,  R.  101).  Of  course, 
again,  it  would  have  been  simple  to  have  so  drafted 
the  policy. 
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We  respectfully  submit  that,  in  the  field  of  profes- 
sional lialiility  policies,  often  the  risks  wliicli  most 
demand  coverage,  from  the  insured's  standpoint,  are 
those  that  arise  from  the  doing  of  intentional  acts. 
The  architect  who  intentionally  and  deliberately  de- 
signs a  building  using  components  of  certain  strength 
believing  that  the  structure  will  be  safe  (and  let's 
have  him  consult  with  competent  structural  engineers 
in  advance  for  good  measure)  may  nonetlieless  be 
liable  for  his  error  if  it  turns  out  that  the  components 
were  deficient. 

The  fact  that  an  accoiuitant  may  intentionally  and 
deliherateljj  advise  his  client  to  make  certain  stock 
transfers  so  as  to  derive  a  tax  benefit,  should  not  be 
a  basis  for  avoiding  coverage  of  losses  resulting  from 
such  misadvice.  Bancroft  v.  Indemnitij  Co.  of  North 
America,  203  F.  Supp.  49  (W.D.  La.  1962). 

In  the  last  cited  case  the  court  held  that  the  words 
"neglect,  error  or  omission"  are  very  broad  in  pro- 
fessional liability  policies. 

For  other  helpful  cases  concerning  the  construction 
of  professional  liability   policies,   see  the   following: 

Continental  Casualty  Co.  v.  Reinkardt,  247  F.  Supp. 
173   (D.C.  Ore.  1965;  afe'd  358  F2d  306,  1966) 

National  Surety  Corp.   v.  Musgsove,  310  F2d  256 
(CA  5,  1962) 

H.  L.  Soqcrtij  V.  Gen.  xiec.  Fire  and  Life  Assurance^ 
Corp.  48  6a.  Rptr.  37  (1965) 

Cad/rallader  v.  Neir  Anr^terdam  Casiudty  Co.,  ]52 
A2d  484  rPa.  1959) 

Bun/iati    r.   Continental  Casualty  Co.  233  F  Supp. 
214  (Ore.  1964) 
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Thoresen  v.  Roth,  351  F2d  573  (Ca.  7,  1965) 

OttettMti  V.  Interstate  Fire  and  Casualty  Co.,  Ill 
N.W.  2d  97  (Neb.  1961) 

Scott  V.  Potomac  Ins.  Co.,  341  P2d  1083  (Ore.  1959) 

Maier  v.  U.S.  Fidelity  and  Guaranty  Co.,  298  P2d 
391  (Colo.  1956) 

Concluding  this  section  of  our  argument  we  cite 
the  following  three  cases  which  show  that  even  liabil- 
ity for  damages  resulting  from  assaidt  and  batterj- 
are  covered  by  a  medical  malpractice  iJolicy. 

Physinans'  and  Dentists'  Business  Bureau  v.  Dray, 
8  Wn.  2d  38,  111  P.2d568; 

Som/iuer  v.  New  Amsterdam  Casualty  Co.,  171  F. 
Supp.  84  (DC  MO.  ED) 

Shaw  V.  U.S.F.  and  G.  Co.  (CA  3rd  N.D.  1938)  101 
F  2d  92. 

D.  What  Is  the  Proper  Construction  of  Paragraph  5  of 
"Provisos  and  Conditions"? 

The  first  sentence  of  "Provisos  and  Conditions", 
paragraph  5  reads : 

"The  Assured  shall  as  a  condition  precedent 
to  their  right  to  lie  indemnified  under  this  Cer- 
tificate give  to  UnderAvriters  immediate  notice  in 
writing  of  any  claim  made  upon  them  and  fur- 
ther, upon  request,  shall  give  to  Underwriters 
such  information  as  Underwriters  may  reasonably 
require  and  as  may  be  in  the  Assured's  power." 
(Emjihasis  ours). 

The  lower  court's  Conclusion  5,   (R.  261),  states: 

"The  assured.  Pacific  Farwest  Mortgage  &  Es- 
crow Company,  Ijreached  the  ])rovisions  of  Condi- 
tion No.  5  of  defendant's  insurance  Certificate  in 
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failing  to  furnish  tlie  amended  complaint  to  de- 
fendant's counsel  after  being  requested  to  do  so, 
and  in  failing  to  furnish  the  documents  and  other 
information  requested  by  defendant's  comisel. 
Compliance  with  the  provisions  of  Condition  No. 
5  of  defendant's  Certificate  of  Insurance  is  an 
express  condition  precedent  to  the  right  of  the 
assured  to  be  indemnified  under  the  Certificate; 
and  the  breach  of  Condition  No.  5  on  the  part  of 
the  assured,  Pacific  Farwest,  precludes  any  liabil- 
ity of  defendant  to  either  Pacific  Farwest  or  to 
plaintiffs  who  stand  in  the  shoes  of  Pacific  Far- 
west  Mortgage  &  Escrow  Company." 

The  above  first  quoted  policy  provision  concerns  two 
distinct  and  substantively  quite  distinguishalile  areas 
in  the  broad  field  of  insurance  policy  conditions;  the 
first,  notice  of  claim,  and  the  second,  cooperation.  Are 
both  made  express  eondition.s  precedent  in  this  policy  ? 
The  answer  may  or  may  not  be  important  dependent 
upon  this  court's  answer  to  questions  which  follow. 
An  express  condition  precedent  obviates  the  necessity 
of  a  showing  that  a  lireach  was  j)rejudicial.  Sears 
Boebuck  &  Co.  v.  Hartford  Accident  and  Indemnity 
Companij,  50  Wn  2d,  443,  313  P.  (2d)  347. 

The  above  paragraijh  speaks  of  a  condition  pre- 
cedent i.e.  in  the  singular,  that  condition  precedent 
being  "to  give  immediate  notice  in  writing  of  any 
claim"  (appellee  caimot  disjjute  that  this  was  done 
— miless  it  should  strangely  contend  that  the  amended 
complaint  gave  rise  to  a  new  and  different  claim^^), 
and  then,  separated  by  the  word  "further" — not  "as  a 
further   condition   precedent" — l)ut    "further"   Iteing 


26Such  a  contention,  if  made,  would  be  remarkably  incongrous  with  the 
common  practice  of  regardins;  an  insurance  claim  as  a  factual  report  of 
the  incident  and  would  be  utterly  offensive  to  the  modern  notice  plead- 
ing concept,  i.e.  that  altering  a  cause  of  action  does  not  change  the  under- 
lying claim.  (See  FRCP  Rule  15  (c)  Relation  Back  of  Amendments) . 
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used  disjunctively,  the  condition  precedent  having 
already  Ijeen  stated,  we  find  that,  additionally  to  the 
condition  precedent,  and  further,  and  beyond  that, 
the  assured,  //  requested,  shall  give  such  information 
as  may  be  in  the  assured 's  power  and  may  reasonahly 
be  required. 

If  hot}i  of  the  acts  described  in  this  paragi'aph  were 
intended  to  be  conditions  precedent,  should  not  the 
first  few  words  have  commenced,  "The  Assured  shall 
as  conditions  precedent  to  their  right,  etc"?  In  short, 
ai^pellee's  convenient  interpretation,  again  accepted 
by  the  trial  judge-^,  is  not  sound  when  one  applies  the 
usual  rules  of  language  constiiiction — ^niuch  less  when 
there  is  superimposed  upon  those  rules  the  favoritism 
which  established  law  requires  be  accorded  to  the  as- 
sured. 

In  short,  we  note  mention  of  a  single  condition 
precedent,  and  there  then  follows  tivo  conditions,  dif- 
ferent in  substance,  and  the  grammatical  arrangement 
lends  itself  to  simple  and  convenient  disjunction. 

We  earnestly  contend  that  the  very  most  favorable 
view  of  the  second  clause  in  this  sentence,  from  ap- 
pellee's standpoint,  is  that  it  is  amliiguous  as  to 
whether  or  not  it,  likewise,  was  intended  to  be  a 
condition  pi'ecedent.  Unfortunately,  from  appellee's 
standpoint,  that  ambiguity  nuist  be  resolved  in  favor 
of  i)laintiffs. 

Deer  Trail  Mining  Co.  v.  Maryland  Casualty  Co., 
36  Wash.  46,  51,  78  Pac.  135,  136^  illustrates  the  sim- 
ple manner  in  which  plural  conditions  ])rc<'edent  may 


-^It  will  be  noted  that  the  Conclusions  of  Law  refer  to  "Condition  No.  5" 
in  toto  as  being  an  express  condition  precedent. 
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be  drafted.  Actually,  all  that  is  required  is  an  "s". 

E.  What  Are  the  Purposes  of  Notice  and  Cooperation 
Clauses  And  F.  When  May  an  Insurer  Avoid  Liability 
Based  upon  Breaches  Thereof? 

Of  course,  no  judgment  should  be  binding  upon  one 
when  it  results  from  litigation  of  which  that  one  has 
not  had  notice.  At  the  same  time,  when  an  insurer 
either  assumes  a  contractual  dutjj  to  defend  its  in- 
sured, or  reserves  to  itself  the  right  to  take  over  the 
detense^^,  then,  when  it  fails,  or  chooses  not  to  parti- 
cipate, it  becomes  Iwund  l^y  the  findiiigt^  and  judgment 
in  that  action  providing  it  was  sufficiently  notified  of 
its  pendency  and  providing  that  the  essential  findings 
bring  the  loss  within  the  coverage. 

The  district  court,  in  its  finding  luunber  27,  (R. 
256)  found  that  the  insured  did  not  give  notice  of  tlie 
amended  complaint,  l)ut  by  its  finding  29,  (E.  256) 
found  that  counsel  for  appellants  did  advise  the  in- 
surer that  an  amended  complaint  had  been  filed  and 
that  "the  charge  of  collusion"  had  been  withdrawn. 
In  its  conclusion  number  3,  (E.  260),  it  held  the  in- 
surer not  bound  by  the  King  County  judgment  "be- 
cause defendant  was  not  given  proper  notice  of  the 
amended  complaint",  "was  not  requested  to  defend 
the  amended  complaint"  and  was  not  "furnished" 
the  amended  complaint  upon  request. 

We  urge  the  court  to  keeid}'  note  that  this  policy 
contains  no  "suit  papers  forwarding"  clause.  The 
conditions,  whether  both  precedent  ( >r  not,  are  only 


28As  contended  by  appellee,  "although  defendant's  policy  does  not  contain 
an  obligation  to  defend  Pacific  Farwest  (but  gi\'cs  Underwriters  the  right 
to  defend)  as  do  many  casualty  policies,  the  principles  are  the  same  so 
far  as  the  issue  of  res  judicata  is  concerned."  (Def.  Tr.  Br.  p.  2,  lines  23- 
26,  R.  88).  Appellants  generally  agree  except  for  discerning  a  logical  I 
basis  for  a  different  test  as  to  what  may  be  demanded  before  the  insurer  ; 
has  elected  to  avail  itself  of  its  right. 
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two.  (1)  Notice  of  claim  and  (2)  "The  assured — shall 
give  to  Underwriters  such  information  as  Under- 
writers may  reasonably  require  and  as  may  he  in  the 
Assv red's  power." 

Underwriters  have  never  disputed  that  they  had 
notice  of  the  claim.  "Defendant  was  given  notice  and 
the  opportunity  to  defend  the  original  complaint." 
(Def.  Tr.  Er.  p.  2.  lines  11-12,  R.  88). 

Appellee,  of  course,  has  contended  throughout  that 
it  was  not  in  any  way  affected  by  this  notice  because 
the  claim  alleged  was  obviously  not  within  the  cover- 
age of  the  policj'.  (How  obvious  will  bo  noted  later.) 

Appellee's  contention  that  in  order  for  the  earlier 
judgment  to  be  res  judicata,  the  notice  of  the  amended 
complaint  was  required  to  come  from  the  insured  and 
such  document  be  delivered  into  its  hands  simply  is 
not  borne  out  by  the  weight  of  authority. 

Still  bearing  in  mind  that  this  policy  is  absent  any 
condition  that  suit  papers  must  be  forwarded,  (the 
frequency  of  use  of  such  clauses  making  such  absence 
conspicuous),  we  refer  the  court  to  the  annotation  in 
18  ALR  2d  443  (supplementing  earlier  treatment  in 
76  ALR  ?fl  and  123  ALR  953)  "Liability  Insurance- 
Clause  with  respect  to  notice  of  accident  or  claim, 
etc.  or  with  respect  to  forwarding  suit  papers,"  Sec. 
9  thereof,  458,  entitled  "By  or  through  whom  given." 

"The  later  cases  support  the  general  rule  that  the 
giving  of  notice  of  an  accident  or  claim  or  the 
forwarding  of  suit  papers  need  not  be  done  by 
the  insured  himself  but  may,  under  certain  cir- 
cumstances, be  attended  to  by  other  persons." 

We  dare  sav  that  the  iiivitational  tone  of  Mr.  Mc- 
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Cormiek's  letter  (Ex.  5)  deterred  the  insurer  from 
asking  liini  for  a  copy  of  the  amended  complaint  for 
fear  he  would  promptly  furnish  it. 

In  Lee  v.  Traveler's  Insurance  Co.,  184  A  2d  636 
(D.C.  1962)  a  garnishment  action  against  the  carrier 
to  collect  a  judgment  where  the  original  action  was 
not  defended,  and  a  de fault  taken,  the  Court  says  at 
p.  637: 

"Nicholson  and  Herian  were  served  b_y  leaving 
copies  of  the  summons  and  complaint  at  their 
usual  place  of  abode  on  March  29.  On  May  18 
appellant's  (Lee,  the  injured  party's  counsel  noti- 
fied the  insurer  by  telephone  that  suit  had  been 
filed  and  process  had  been  served.  The  insurer 
replied  that  it  had  received  no  notice  from  Nich- 
olson or  Herian  that  they  had  lieen  served  with 
process  and  had  not  lieen  requested  by  them  to 
defend  the  action,  and  that  under  the  circum- 
stances it  did  not  believe  it  had  either  the  duty  or 
the  right  to  enter  the  case  and  therefore  it  did 
not  intend  to  defend.  Counsel  for  appellant  of- 
fered to  send  to  the  insurer  a  copy  of  the  suit  papers, 
Init  his  offer  was  refused.  On  the  following  day 
api^ellant's  counsel  sent  a  letter  to  the  insurer 
notifying  it  that  he  intended  to  have  a  default 
entered.  Ten  days  later  default  was  entered.  After 
ex  parte  ])roof  verdict  and  judgment  were  entered 
for  appellant.  The  garnishment  proceedings  fol- 
lowed. 

"The  trial  court  ruled  in  favor  of  the  insiirance 
company  on  the  ground  that  "the  failure  on  the 
part  of  the  insureds  to  forward  the  suit  papers 
was  a  In-each  of  a  condition  jnecedent  and,  as 
such,  avoided  any  liability  on  the  part  of  the 
garnishee  under  the  iiolicy  of  insurance."  Our 
question  is  whether  the  trial  court  was  correct  in 
so  ruling.  We  do  not  understand  that  the  ques- 
tion of  delay  in  reporting  the  accident  is  before 
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lis.  Although  the  report  was  accepted  with  a  re- 
servation, the  insurer  agreed  to  remove  the  re- 
servation if  the  delay  was  not  prejudicial  to  it, 
and  it  has  made  no  attempt  to  show  that  it  was 
so  prejudiced.  The  question  then  is  whether  the 
insurer  was  relieved  from  liability  to  appellant 
because  of  the  insured's  failure  to  forward  the 
suit  i^apers  to  the  insurer  or  otherwise  communi- 
cate with  it  after  service  of  i^rocess. 

"The  pertinent  policy  provisions  read  as  fol- 
lows: 

'4.  Notice.  In  the  event  of  an  accident,  occur- 
ence or  loss,  written  notice  containing  parti- 
culars sufficient  to  identify  the  insured  and  also 
leasonably  ol)t;nnable  information  with  respect 
to  the  time,  place,  and  circmnstances  thereof, 
and  the  names  and  addresses  of  the  injured 
and  of  available  witnesses,  shall  be  given  liy  or 
f()r  the  insured  to  the  company  or  any  of  its 
authorized  agents  as  soon  as  practicable.  In 
the  event  of  theft  the  insured  shall  also  prompt- 
ly notify  the  police.  If  claim  is  made  or  suit  is 
brought  against  the  insured,  he  shall  inunedi- 
ately  forward  to  the  company  every  demand, 
notice,  suimnons  or  other  process  received  by 
him  or  his  representative." 

'27.  No  action  shall  lie  against  the  company 
imless,  as  a  condition  precedent  thereto,  the 
insured  shall  liave  fully  complied  with  all  the 
terms  of  this  policy,  nor  until  the  amount  of 
the  insured's  obligation  to  pay  shall  have  been 
finally  determined  cither  by  judgment  against 
the  insured  after  actual  trial  or  by  written 
agreement  of  the  insured,  the  claimant  and  the 
company.****' 

"  (1,  2)  It  is  generally  held  that  provisions  re- 
lating to  notice  are  of  the  essence  of  the  insur- 
ance contract,  and  that,  at  least  where  the  policy 
expressly  makes  compliance  with  its  terms  a  con- 
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dition  precedent  to  liability  on  tlie  ])art  of  the  in- 
surer, failure  to  comply  with  the  notice  provision 
will  release  the  insurer  of  liability  on  the  policy. 
Annot.,  18  A.L.R.  2d  443,  452.  The  cnses  so  hold- 
ing go  no  further  than  to  say  that  the  insurer 
must  be  given  notice  before  it  can  be  held  liable. 
In  the  present  case,  while  it  is  undisputed  that 
the  insured  failed  to  forward  the  suit  papers  to 
the  insurer,  it  is  also  undisputed  that  the  insurer 
received  notice  of  the  accident,  made  an  investi- 
gation and  carried  on  settlement  negotiations 
which  were  broken  off  when  an  agreement  could 
not  be  reached.  The  reasonable  inference  is  that 
the  insurer  was  well  aware  of  the  facts  and  legal 
issues  involved  and  of  the  jivobability  that  suit 
would  be  filed. 

"When  suit  was  filed  and  the  insured  failed  to 
forward  the  suit  papers,  default  was  not  taken 
without  notice  to  the  insurer.  Appellant's  counsel 
notified  the  insurer  of  the  pending  action  and  of- 
fered to  fiu'nish  the  insurer  with  copies  of  the 
suit  papers;  when  this  offer  was  refused  appel- 
lant's coiuisel  notified  the  insurer  of  the  inten- 
tion to  take  a  default  Ijut  at  the  same  time  offered 
to  agree  to  extension  of  time  the  insurer  required 
for  filing  an  answer.  It  is  dear  the  insurer  had 
notice  of  the  filing  of  the  suit  and  was  afforded 
full  opi)ortunity  to  defend.  It  refused,  taking  the 
stand  that  it  was  not  required  to  defend  because 
of  the  failure  of  the  insured  to  forward  the  suit 
papers. 

"The  insurer  would  have  us  make  a  distinction 
between  the  policy  provisions  relating  to  notice 
of  the  accident  and  the  forwarding  of  suit  papers. 
Conceding  arguendo  that  it  may  l)e  of  no  import- 
ance whether  notice  of  the  accident  or  claim  comes 
from  the  insured  or  from  some  other  party,  such 
as  the  person  injured,  the  insurer  argues  that  a 
stricter  rule  must  lie  followed  with  respect  to  de- 
livery of  suit  papers,  that  the  insurer  must  receive 
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the  suit  papers  from  the  insured  upon  whom  they 
are  served  and  from  no  one  else.  We  are  unwill- 
ing to  make  such  distiui-tion.  The  two  require- 
ments have  essentially  the  same  purpose,  i.e.,  no- 
tice to  the  insurer.  Notice  of  the  accident  enables 
the  insurer  to  make  prompt  investigation  and 
prej)are  to  defend  any  action  that  niaj'  be  l)rought, 
Forwarding  the  suit  papers  gives  the  insurer  no- 
tice that  an  action  has  been  brought  and  enables 
it  to  properly  defend." 

In  Northwestern  Mutual  Insurance  Co.  v.  Inde- 
pendence Mutual  Insurance  Co.,  319  S.  W.  2d  898 
(Mo.  1959)  wherein,  as  subrogee,  the  plaintiff  carrier 
stood  iu  the  shoes  of  the  insured,  the  question  arose  as 
to  whether  Northwestern 's  attorne\''s  forwarding  of 
suit  papers  satisfied  the  exjjress  condition  precedent 
requiring  the  assured  to  immediately  forward  suit 
papers  .The  Missouri  Court  of  Appeals,  after  stating 
the  general  law  in  respect  to  performance  by  an  in- 
sured of  conditions  precedent,  says: 

"Exceptions  are  recognized  when  the  condition 
precedent  is  complied  with  by  the  "real  party  in 
interest",  even  tliough  he  be  another  than  the 
insured.  So,  a  compliance  by  the  injured  person, 
who  is  the  unnamed  beneficiary  of  a  liability 
policy,  with  a  condition  requiring  the  insured  to 
forward  suit  papers  to  the  insurer  will  enal:)le  the 
beneficiary  to  enforce  the  policy,  notwithstanding 
the  failure  of  the  insured  to  act.  Blashfield,  Cyclo- 
pedia of  Automobile  Law  and  Practice,  Vol.  6, 
Sec  4033;  29  Am.  Jur.  818,  Sec.  1090;  45  C.J.S. 
Insurance,  Sec.  1051,  p.  1276;  76  A.L.R.  38;  123 
A.L.R.  954:  Maryland  Cas.  Co.  v.  Pacific  Coal  & 
Oil  Co..  312  U.S.  270,  61  S.  Ct.  510,  85  L.  Ed.  826; 
Royal  Indemnity  Co.  v.  Morris,  9  Cir.,  37  F  2d 
90;  Metropolitan  Cas.  Ins.  Co.  of  New  York  v. 
CoUhurst,  9  Cir.,  36  P  2d  559;  Stavens  v.  Stand- 
ard Accident  Insurance  Co.  of  Detroit,  Mich.,  9 
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Cir.  27  F.  2d  859;  BacJmuni  v.  Independence  In- 
demnity Co.,  112  Cal.  App.  465,  297  P.  110,  298 
P.  57;  Hartford  Accident  and  Indemnitif  Co.  v. 
Bandall,  125  Ohio  St.  581,  183  N.E.  433  i  Morris 
V.  Bender,  317  Pa.  533,  177  A.  776 ;  MeCJellan  v. 
Madonti,  313  Pa.  515,  169  A.  760;  Butler  v.  Eur- 
eka Security  Fire  d-  Marine  Ins.  Co.  21   Teini. 
App.  97,  105  S.W.  2d  523;  Jameson  v.  Farmers 
Mutual  Automobile  Ins.   Co.,  181   Kan  120,   309 
P.  2d  394;  Simmons  v.  Iowa  Mut.  Cas.  Co.,  3  111. 
2d  318,  121  N.E.  2d  509;  Appleman,  Insurance 
Law  and  Practice,  Vol.  8,  Sec.  4738,  4740.  McKin- 
non  was  a  beneficiary  of  the  liability  policy  and 
a  real  party  in  interest,  and  so  is  his  subrogee,  so  < 
that  compliance  liy  North  western's  attorney  wath 
the  condition  precedent   of  the  policy  requiring  ; 
that  the  suit  papers  be  forwarded  inimediatel.y  to  i 
the   insurer   would   l)e   sufficient   to   entitle   it  to  i 
maintain  this  proceeding,  leiiardless  of  the  failure ■ 
of  insured  to  comi)ly  with  the  condition." 

The   liberality  of  the   Washington   Court   is   illus- 
trated by  Do  well   v.   United  Pae.   Casualty  Co.,  191 
Wash.  666,  72  P. 2d  296  where  ond  notice  to  an  insui-- 
ance  agent  satisfied  the  policy  condition  of  "  written  j 
notice."  j 

In  the  ease  at  bar,  the  district  judge  appeared  to 
treat  as  of  no  significance  whatsoever,  the  fact  that 
Ex  5  notified  the  insurer  of  an  amended  complaint, 
as  well  as  its  import,  more  than  five  months  p)ior  to 
trial  of  the  state  court  action  and  almost  nine  months 
before  any  judgment  was  entered. 

Quite  remarkalily,  and  those  words  are  used  with 
thoughtful  and  respectful  hesitance.  the  trial  judge 
stated  in  his  decision  from  the  l)eneh. 

"This  court  is  unable  to  distinuish  the  facts  in 
this  case  from  those  involved  in  the  case  of  Snss- 
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man    v.  Amencan    Surety   Company,  345   F.   2cl 
679...  " 

lu  the  cited  case,  Rachel  Sussmau  sued  Mario  Al- 
giers, Inc.  a  beauty  salon,  alleging  injury  sustained 
by  her  while  she  was  receiving  a  shampoo  when  a 
washbasin  lid  fell  on  her  head. 

The  policy  contained  this  coverage  exclusion: 

"It  is  agreed  that . . .  the  policy  does  not  apply 
to  injury,  sickness,  disease  or  destruction  due 
to  the  rendering  of  or  failure  to  render  any  . . . 
cosmetic  services  or  treatment." 

Attorneys  for  American  Surety  nonetheless  did 
appear  and,  after  investigating  the  claim,  they  eon- 
eluded  that  under  the  exclusion  American  Surety  had 
no  duty  to  defend.  They  moved  for  leave  to  withdraw 
as  defense  counsel  for  Mario  and  their  motion  was 
granted. 

Ten  days  later,  witliout  any  notice  to  the  company 
or  its  attorneys,  an  amended  complaint  was  filed 
wherein  it  was  alleged  that  defective  equipment  and 
improper  maintenance  caused  plaintiff's  injuries. 
Mario  failed  to  answer  and  Mrs.  Sussman  took  a  $17,- 
000.00.  judgment  by  default.  In  the  cited  ease,  collec- 
tion of  the  default  judgment  from  the  carrier  was 
attempted. 

We  most  respectfully  insist  that  the  Sussman  facts 
are  glaringly  distinguishable  because  the  very  fact 
which  was  determinative  of  Sussman  is  absent  here, 
i.e.  that,  in  Sussman,  the  insurer's  attorneys  were  ut- 
terly without  notice  and  without  knowledge  of  the 
amended  complaint  whereas  in  the  instant  case  the 
insurer's  attorneys  clearly  had  notice  and  had  liwirl- 
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edge.  In  Sussniaii  there  was  a  "beliiiid-tlic-back"  de- 
fault judgment  10  days  after  the  amendment  — which 
certainly  was  compatible  with  collusion.  In  appellant's 
case,  judgment  was  entered  almost  nine  months  after 
the  amendment  and  after  a  hard  fouglit  "tooth  and 
claw,"  extended  trial,  appellant's  eouneel  having  even 
invited  the  carrier  to  discuss  the  matter  at  the  time 
notice  of  the  amendment  was  given. 

In  the  cited  case.  Judge  Wisdom's  decision  con- 
cludes, page  680, 

"It  is  uneontroverted  that  American  Surety 
had  no  knowledge  of  the  amended  complaint  and 
of  the  proceedings  until  after  the  default  judg- 
ment was  rendered. 

"Since  American  Surety  was  neither  notified 
of  the  amended  eom plaint  nor  given  uny  oppor- 
tunity to  participate  in  the  defense  it  cannot  be 
required  to  pay  Sussman  in  the  amount  of  the 
State  Court  judgment  against  Mario."  (Emphasis 
ours.)  Snss)nan  r.  American  Surety,  845  F.  2d  679 
(CA  5,  1965). 

In  its  oral  decision,^®  in  addition  to  the  authority  of 
Sussman,  the  lower  court  also  found  to  be  "in  har- 
mony" the  Washington  case  of  Lawrence  vs.  North- 
west Casualty  Co.,  50  W.  2d  282,  :U1  P.  2d  670.  The 
facts  of  that  case  simply  do  not  fit  the  ease  at  bar  and 
we  do  not  have  the  slightest  quarrel  with  it  because, 
upon  disquisitive  analysis,  it  supports  our  position.  It' 


290f  course,  under  the  Findings  and  Conclusions  signed  by  the  Court  here- 
in, everything  it  discussed  in  its  oral  opinion  became  nnuecessary  and 
meaningless  because,  irrespective  of  however  proper  had  been  the  notice  ; 
of  and  the  forwarding  of  the  amended  complaint  b\'  the  insured,  the 
allegations  of  the  amended  complaint  did  not  come  within  the  coverage  ■ 
of  the  policy  anyway.  This  is  so,  of  course,  because  the  court  held  that , 
"intentional"  acts,  although  nowhere  in  the  policy  excluded,  are  not' 
"negligent  acts,  errors  or  omissions". 
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was  conceded  therein  that  the  insurer  was  responsible 
for  attorney's  fees  and  the  costs  of  the  defense  after 
the  amended  complaint  was  filed,  despite  the  fact  that 
nowhere,  either  in  the  written  decision,  or  in  the  ap- 
jiellate  briefs,  is  it  shown  whether  notice  of  the 
amended  complaint  was  even  given. 

Concerning-  Snssman,  it  is  interesting  to  note  that  the 
Fifth  Circuit  was  applying  the  law  of  Florida —  and, 
for  that  matter,  could  have  been  applying  the  law  of 
ani/  state  and  would  have  been  compelled  to  reach  the 
same  result.  When  the  same  circuit  later  considered 
Florida  law  on  different  facts  it  is  shown  that  the 
lilierality,  which  modernly  favors  the  insured,  exists 
in  Florida  as  elsewhere.  Glemi  Falls  Ins.  Co.  v.  Gray, 
386  F.  2d  520  (CA  5th,  Fla.  1967). 

Cooperation  clauses  are  for  the  purjiose  of  (1)  pre- 
venting collusion  and  (2)  for  enabling  an  insurer  to 
properly  defend  an  action  —  after  it  has  loidertal-en 
the  defoi'ie.  8  Appleman,  Insurance  Law  and  Practice 
(1942Ed.,  p.  99). 

See,  70  A.L.R.  2d,  1197.  "Liability  Insurance-Co- 
operation." 

We  respectfully  innate  the  court's  attention  to  the 
June  1966  article  by  Paul  Pretzel  entitled  "What 
Price  Cooperation?"  which  appears  in  521  Insurance 
Law  Journal  325. 

Tliis  court  indicated  the  second  i:)urpose  of  a  co- 
operation clause  when  it  stated,  in  Indentniti/  Insur- 
ance Companii  v.  Forrest,  44  F.  2d,  465  (CA  9th,  Cal., 
1930),  that  although  the  insured  had  breached  the 
cooperation  clause  in  the  policy,  still  the  insure,  having 
refused  to  defend  the  insured,  was  "now  in  no  posi- 
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tion  to  claim  that  he  failed  to  cooperate  or  assist  in 
a  defense  that  was  never  made." 

Which  brings  us  to  onr  next  section  of  argument. 

F.  When  May  an  Insurer  Avoid  Liability  Based  on  Its 
Insured's  Failure  to  Cooperate  or  to  Give  Notice? 

Before  discussing  the  several  circiunstances  under 
which  an  insurer  will  be  held  to  have  waived  its  right 
to  insist  upon  strict  performance  of  policy  conditions, 
let  us  again  note  the  pattern  of  the  factual  back- 
ground. Here,  the  insurer  made  absolutely  clear  to 
the  insured  that  "intentional  acts"  were  not  covered 
from  the  moment  of  the  first  conversation  that  took 
place  between  the  insured's  and  the  insurer's  respec- 
tive coimsel  on  January  6,  1965. 

True,  the  allegation  of  collusion  was  also  stated  as 
a  reason,  but  whether  collusion  had  or  had  not  been 
alleged,  the  allegations  of  the  complaint  made  it  clean 
that  insured  had  intentionally  released  the  deed  des- 
pite reqviests  not  to  so  do. 

This  being  so,  insured's  counsel  could  be  expected 
by  the  insurer,  to  certainly  consider  that  its  earlier 
denial  of  coverage  in  no  way  would  be  atfected  by  a 
subsequent  deletion  of  any  allegation  of  collusion 
where  the  operative  facts  remained  unchanged.  The 
insurer  had  a  month  to  consider  these  suit  papers 
before  that  conversation.  Mr.  Yates  had  every  right 
to  regard  this  as  a  considered  opinion.  Again,  more 
than  another  five  weeks  later,  the  same  determination 
to  deny  coverage  for  the  identical  two  reasons  was  put 
in  writing.  Mr.  Yates  did  not  respond.  Why  should  he 
have  (although  by  this  time  the  collusion  allegation 
had  been  deleted)  —  when  the  other  reason  given  still 
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remained?  As  Yates  testified, 

"and  I  kuew  those  pleadings  didn't  change  the 
complexion  as  far  as  it  related  to  the  intentional 
act,  and  thev  would  still  have  the  same  position." 
(Tr.  85,  11.  14-17). 

Let  lis  review  the  tests  applied  by  the  courts  when 
determining  the  validity  and  efficacy  of  the  insurer's 
reliance  upon  breach  by  the  insured  of  such  conditions. 

First,  does  the  particular  condition  under  scrutiny 
meet  the  test  of  an  express  condition  precedent?  If 
it  does,  then  the  breach  need  not  be  showTi  to  have 
been  prejudicial.  If  the  particular  condition  fails  the 
test,  then  no  prejudice  need  be  shown. 

Second,  whether  condition  precedent  or  not,  was 
there  in  fact  a  breach  of  this  specific  condition'?  And, 
if  so,  was  it  material? 

Third,  if  a  breach  in  fact  occured,  did  the  insurer 
make  diligent  efforts  to  avoid  its  occurrence? 

Fourth,  did  the  insurer  waive  the  performance  of 
the  condition  by  its  denial  of  lial)ility  on  some  other 
ground  that  was  subsequently  adjudicated  to  have 
been  untenable? 

The  stage  upon  which  these  tests  are  conducted  has 
as  its  floor  a  contiiming  favoritism  of  the  insured  in 
both  interpretation  and  Inirden.  The  tests  are  con- 
ducted 1)}^  the  courts  who  first  candidly  annomice  that 
they  v.-ill  conduct  these  tests  fairly  but  in  the  light  of 
a  firmly  established  procedure  which  requires  them  to 
resolve  any  doubt  in  the  favor  of  the  policy's  "pur- 
chased" purpose  of  affording  coverage. 

What  of  the  case  at  bar? 
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The  tests  above  enumerated  have  been  gleaned  from 
the  decisions  of  many  courts.  To  start  citing  eases  at 
this  point  for  those  general  propositions  of  laAv  would 
only  pose  when  to  stop.  Those  hereinafter  cited  in 
sui)port  of  the  specific  concei^ts  will  incidentally  fur- 
nish ample  authority. 

(1)  Wliether  the  second  clause  of  the  first  sentence 
of  Provisos  and  Conditions  nmnlier  5  of  the  policy  is 
an  express  condition  prccdent  has  heretofoie  been 
considered. 

(2)  Was  there  a  breach  of  eithc;-  the  I'etiuirement 
of  notice  of  claim  or  giving  infonnation  upon  request 
AjDpellee  concedes  notice  and  servir-e  oi'  the  original 
complaint.  It  insists  it  may  avoid  lialiility  on  the 
judgment  becaiise,  ajiplying  the  same  test  that  would 
be  apiilied  if  there  were  a  diitij  to  defend,  it  woidd 
not  have  been  required  to  defend  the  original  com- 
plaint because  of  the  "collusion"  allegation.  'Even  this 
basic  position  is  subject  to  question.  The  original  com- 
paint's  allegation,  which  is  sought  to  liring  it  within 
the  exclusion  of  6(b)  of  the  policy,  i.e.,  "dishonesty," 
reads  (albeit,  perhaps  from  the  draftsman's  error), 
as  follows: 

"That,  in  fact,  prior  to  and  suhsequfnt  to  the 
transaction  involving  i)laintift's'  land,  the  defend- 
ant, Pacific  Farwest  Mortgage  and  Escrow  Co., 
has  l)een  acting  in  collusion  with  the  defendant, 
Northwestern  Utilities. ' ' 

Would  not  the  painstaking  strictness  of  construc- 
tion requii'ed  in  an  insured's  })ehalf  dictate  a  holding 
that  no  dishonest  acts  had  been  alleged  as  having  been 
conmiitted  by  insured  (hiring  the  trdnaaction  whicM 
was  the  subject  of  siiit  .^  If  the  court  should  so  in 
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terpi'et  this  language,  we  are  sure  that  appellee  would 
coucede  it  is  boiuid  l^y  the  state  coui-t  judgment  except 
for  its  position  on  the  coverage  question. 

Moreover,  it  would  seem  as  though  there  is  no 
presently  existing  law  of  Washington  which  should 
today  accord  with  the  earlier  cases^"  holding  that  the 
cause  of  action  pleaded  determines  the  insurer's  duty 
to  defend.  First,  it  is  to  be  noted  that  Lloyds  ac- 
corded to  itself  only  a  right  and  no  duty.  More  im- 
portantly, it  should  be  noticed  that  the  Supreme  Court 
of  Washing-ton  State  adopted  court  rules  substantially 
the  same  as  those  of  the  Federal  Courts  as  embodied 
in  the  Federal  Rules  of  CiA'il  Pi-oceduie.  which  state 
court  rules  became  effective  on  January  1,  1960 
(FRCP.  Rule  43  permits  jtidicial  notice).  It  may  be, 
therefore,  that  this  court  should  exercise  a  "pro- 
phetic" determination  of  what  the  Washingtfui  Court 
would  hold  today  in  the  light  of  its  adoption  of 
"notice  pleading." 

We  respectfully  submit  that  the  case  of  MiUiken  v. 
Fidditij  and  Casualty  Co.  (CA  10,  Kan.)  338  F.  2d 
35,  may  aiiord  an  excellent  precedent. 

The  Circuit  Court,  in  part  quoting  the  Sujireme 
Court,  at  JD.  40,  says: 

"Such  simplitied  'notice  pleading'  is  made  pos- 
sible by  the  liberal  opportunity  for  discovery 
and  the  otlier  pre-trial  procedures  established  by 
the  Rules  to  disclose  more  precisely  the  basis  of 
both  claim  and  defense  and  to  define  more  nar- 
rowly the  disputed  facts  and  issues.  *  *  *  'It  is 
therefore  apparent  that  the  underlying  reason  or 


^^Town  of  Tieton  u.  General  Ins.  Co.  of  America,  61  Wn.(2d)  716,  380 
P. 2d  127,  appears  to  be  the  most  recent  example. 
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basis  for  the  Kansas  rule  on  the  clnty  to  defend, 
i.e.,  the  necessity  of  pleading  facts,  is  not  present 

when  the  action  is  brought  in  federal  court 

This  court  has  consistently  held  that  as  a  general 
rule  the  duty  of  an  insurer  to  defend  its  insured 
in  federal  court  litigation  is  determined  in  the 
beginning  of  the  litigation  by  the  coverage  af- 
forded by  the  policy,  as  compared  with  the  alle- 
gations of  the  comijlaint  filed  in  the  action.  But, 
the  allegations  of  the  comj^laint  are  not  conclu- 
sive of  the  issue.  The  duty  to  defend  may  attach 
at  some  later  stage  of  the  litigation  if  the  issues 
of  the  case  are  so  changed  or  enlarged  as  to  come 
within  the  policy  coverage.  The  reason  for  this 
rule  is  that  '  *  *  *  (u)nder  the  Federal  Rules  of 
Civil  procedure  the  dimensions  of  a  lawsuit  are 
not  determined  l)y  the  pleadings  because  the 
pleadings  are  not  a  rigid  and  inichangeable  blue- 
print of  the  rights  of  the  parties.  *  *  *  '  Thus,  the 
insurer's  duty  to  defend  an  action  brought  in 
federal  court  against  its  insured  may  arise  or 
attach  at  any  stage  in  the  litigation.  And  the  duty 
does  attach  where  there  are  facts,  extraneous  to 
the  allegations  of  the  pleadings,  which,  if  proved, 
make  out  a  case  against  the  insurer  that  is  covered, 
by  the  policy  and  which  either  are  actually  i 
brought  to  the  insurer's  attention  or  could  havei 
been  discovered  by  it  through  a  reasonable  in-J 
vestigation. ' ' 

Also,  the  general  rule  is  that  where  the  facts  alleged 
create  only  a  potential  coverage,  the  duty  to  defend 
exists.  As  stated  in  London  Guarantee  and  Ace.  Co.  v. 
a.  B.  Wh4te  Bros.,  49  S.E.  2d  254  (1948), 

"While  the  duty  to  defend  is,  in  the  first  in- 
stance, to  l)e  determined  Iw  the  allegations  of  the 
notice  of  motion,  yet  if  those  allegations  leave  it 
in  doubt  whether  the  case  alleged  is  covered  Ijy 
the  policy,  the  refusal  of  the  insurance  corn- 
pan}-  to  defend  is  at  its  OM'n  risk ;  and  if  it  tiirns 
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out  on  development  of  tbe  case  that  the  case  is 
covered  by  the  policy,  the  insurance  company  is 
necessaril}^  liable  for  breach  of  its  covenant  to 
defend. ' ' 

Oi',  if  the  allegatiouns  are  both  within  and  without 
coverage  the  duty  likewise  exists.  Glohe  Navigation 
Co.  r.  Maryland  Casualtij  Co.,  39  Wash.  299,  81  P.  826. 

Too,  if  "collusion"  is  regarded  as  a  "conclusion" 
of  the  pleader,  the  insurer  would  be  required  to  k)ok 
beyond  the  pleadings.  Aim  v.  Hartford  Fire  Insurance 
Co.,  369  P.  2d  216;  Mueller  v.  Winston  Bros.  Co.,  165 
Wash.  130,  4  P.  2d  854;  Yeager  v.  Dunnavan,  26  Wn. 
2d  559,  174  P.  2d  755;  Hein  v.  Chrysler  Corp.,  45  Wn. 
2d  586,  595,  277  P.  2d  708. 

In  argument  to  follow,  it  will  be  assumed,  arguendo, 
that  the  second  clause  of  the  first  sentence  of  Con- 
dition 5  is  a  condition  precedent. 

Materiality. 

In  order  to  avail  itself  of  a  breach  of  a  condition 
precedent,  it  is  almost  universally  held  that  the  breach 
must  be  material  and  substantial.  iState  Farm  Mutual 
Automobile  Ins.  Co.  v.  Palmer.  237  F.  2d  887  (CA  9th 
1956)  ;  CJtronistcr  r.  State  Farm  Mutual  Automobile 
Ins.  Co.,  353  P.  2d  1059  (N.  Mex.  1960);  Fontenat  v. 
Lloi/ds  CasuaUy  Insurer,  31  So.  2d  290  (La.  1947); 
Nicholai  v.  Transcontinental  Ins.  Co..  61  Wn.  2d  295, 
378  P.  2d  287;  Indemnity  Co.  of  No.  Am.  v.  Forrest, 
44  F.  2d  465  (CA  9th  Cal.,  1930). 

The  first  cited  case  involved  an  express  condition 
precedent,  about  the  legal  effect  of  which  there  was  a 
void  of  ai)plicable  Arizona  law  on  the  precise  question 
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of  whether  a  nou-prejudicial  breach  maj-  be  an  escape 
for  the  carrier.  After  pointing  out  the  wide  divergence 
of  opinion  among  the  jurisdictions^'  as  to  whether  or 
not  prejudice  is  necessary  in  order  to  enable  an  in- 
surance company  to  avoid  lial)ility  based  upon  faikire 
to  cooperate,  this  court  went  on  to  state  at  892, 

"But  all  cases  and  autJwnties  appear  to  be  in 
agreement  that  the  non-cooperation  must  have 
been  material."  Citing  Standard  Ace.  Ins.  Co.  v. 
Winget,  197  F.  2d  97,  103;  29  Am  Jur,  Insur- 
ance, Sec.  789,  p.  600  and  Sec.  795,  p.  602. 

In  Chronister  v.  State  Farm  Mutual  Ins.  Co.,  353 
P.  2d  1059,  (N.  Mex.  1960),  it  is  said: 

"The  great  weight  of  authority  holds  that  to 
constitute  a  breach  of  a  cooperation  clause  by  the 
insured,  there  must  be  a  lack  of  cooperation  in 
some  substantial  and  material  respect." 

This  Circuit,  applying  Washington  law,  said,  in 
Hansen  d-  Bowland  v.  Fidelity  Deposit  Co.,  72  F.  2d 
151,  at  157  (CA  9th  Wash.  1934) : 

"And  even  as  to  material  facts,  the  insurer  may 
waive  his  right  to  disclosure  by  his  neglect  to 
make  inquiries  as  to  data  'concerning  which  he 
has  l^een  distinctly  put  on  inquirv  Ijy  the  facts 
stated.'  " 

Denial  of  Liability  as  Waiver 

In  section  3  of  the  annotation  in  70  ALR  2d,  1197,| 
at  1201,  it  is  stated: 

"It  has  been  held  that  an  insurer  which  dis- 


3iNo  case  is  cited  so  as  to  categorize  Washington  in  either  of  the  chvergent 
schools.  Concededly,  it  is  in  the  school  which  does  not  require  prejudice  i| 
if,  by  clear  language,  a  paiticular  condition  is  expressly  made  a  con- 
dition precedent. 
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claims  liability  under  au  automobile  liability  in- 
surance policy  for  a  reason  other  than  the  in- 
sured's non-cooperation,  and  refuses  to  defend 
the  insured,  cannot  thereafter  assert,  in  defense 
to  an  action  on  the  policy,  the  insured's  breach 
of  the  cooperation  clause  in  the  policy  by  conduct 
occurring  after  the  insurer's  disclaimer  of  lia- 
bility." 

See,  8  Ai^pleman,  Insurance  Law  and  Practice,  Sec. 
4786. 

In  BannUo  v.  Hinman  Bros.,  (1942,  D.C.  Ohio)  49 
F.  Supp.  920,  aff'd.  Buckei/e  Union  Casualty  Co.  v, 
BanalJo  (CA  6th  Ohio)  135  F.  2d  921;  ccvt.  denied  320 
U.S.  745,  88  L.  Ed.  442,  64  S.Ct.  47,  the  district  court 
stated, 

"The  evidence  is  clear  that  notice  of  loss  as  pro- 
vided in  the  policy  was  given  the  Buckeye  Union 
Casualty  Co.  as  required  in  the  policy.  The  in- 
surer (the  Buckeve  Union  Casualtv  Co.)  in  its 
letter  of  April  17,' 1941  (Plaintife's  Ex.  3),  to  the 
insured,  wrote: 

'In  other  words,  tlie  Buckeye  Union  Casualty 
Co.  does  not  assume  any  responsil)ility  for  the 
above  captioned  accident  and  does  not  agree 
to  i^ay  any  kind  oi  judgment  rendered  in  the 
above  numbered  case. . . .  ' 

"That  letter  indicated  such  finality  of  decision 
that  any  other  conununication  or  notice  by  the 
insured  was  a  useless  gesture,  thoroughly  mean- 


ingless and  vain. 
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Where  waiver  by  denial  of  lialiility  or  coverage  is 
involved,  it  is  not  necessary  that  the  denial  l)e  express 
or  unequivocal,  it  being  sufficient  that  the  facts  and 
circumstances  warrant  the  inference  that  liability  was 
or  would  be  denied.  Ottermun    v.  Interstate  Fire  & 
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Casualty  Co.,  Ill  N.W.  2d  97  (Neb.  1961) ;  Am.  Fire 
and  Casualtij  Co.  v.  Kaplan,  183  A.  2d  914  (D.C. 
1962).  Also  see:  Pappadakis  v.  Netherlands  Fire  Ins. 
Co.,  137  Wash.  430,  242  Pac.  641  (1926) ;  Thompson  v. 
Germania  Fire  Ins.  Co.,  45  Wash.  482,  88  Pac.  941 
(1907) ;  Pagni  v.  New  York  Life  Ins.  Co.,  173  Wash. 
322,  23  P.  id  6  (1933). 

Diligence. 

Illustrative  of  the  very  high  degree  of  diligence 
required  of  any  insurer  to  procure  the  cooperation  of 
the  insured  before  breach  of  a  cooperation  clause  may 
be  relied  upon  are  the  following  cases:  State  Farm 
Mutual  Ins.  Co.  v.  Farmers,  387  P.  2d  825  (Ore. 
1963)  ;  Carpenter  v.  Superior  Court,  422  P.  2d  129 
(Ariz.  1967) ;  Iowa  Home  Mutual  Cas.  Co.  v.  Fulker- 
son,  255  F.  2d  242  (CA  10,  Wyo.  1958)  ;  Mareum  v. 
State  Auto  Mat.  Ins.  Co.,  59  S.E.  2d  433  (W.  Va., 
1950);  Employers  Mutual  Cas.  Co.  r.  Ainsworth,  164 
So.  2d  412  (Miss.  1964). 

Why  such  strict  requirements'?  Wliy  do  tlie  courts 
require  the  insurer  to  make  such  a  substantial  showing  ; 
of  diligence  to  secure  cooperation  of  the  insured?  The  i 
explanation  of  the  Supreme  Court  of  Oregon  beare  ^ 
repeating : 

"The  motivation  of  an  insurer  and  an  insured  I 
may  be  very  different  from  the  motivation  of  the 
parties  to  the  usual  contract.  In  the  usual  contract 
it  is  to  the  promisee's  l)eneiit  and  advantage  to 
have  the  promisor  perform  his  contractual  duties. 
If  there  is  any  indication  that  the  promisor  is  not  I 
going  to  perform,  the  promisee  will  exert  great  i 
effort  to  secure  performance.  If  performance  is 
not   secured,   the   benefit   the   promisee   hoped  to 
gain  from  entering  into  the  contract  is  lost.  There  i 
is  no  need  to  impose  a  legal  duty  on  the  promisee  i 
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to  use  diligeuce  to  secure  the  promisor's  per- 
formance; the  economics  of  the  bargain  provide 
ample  incentive.  The  only  legal  dnty  that  must 
be  inferred,  if  it  is  not  expressed  in  the  contract, 
is  the  duty  to  notify  the  promisor  that  the  con- 
tractual prerequisites  upon  which  his  perform- 
ance was  conditioned  have  now  occurred. 

"In  an  insurance  contract  the  benefit  to  the 
promiseee,  the  insurer,  may  be  gained  in  exactly 
the  o])posite  manner  from  that  existent  in  the 
usual  conti'act,  i.e.,  the  insurer  benefits  if  the 
promisor  fails  to  perform.  If  the  promisor,  the 
insured,  fails  to  perform  his  duty  to  cooperate, 
the  promisee  gains  the  ultimate  benefit;  it  does 
not  have  to  pay  a  loss.  There  is  no  economic  in- 
centive for  the  insurer  to  expend  any  effort  to 
secure  the  insured's  perfonnance. 

"The  promisor-insured 's  motivation  may  also 
be  very  different  from  that  of  the  usual  con- 
tractual promisor.  The  usual  promisor  hopes  to 
gain  a  benefit  or  avoid  a  detriment  by  performing. 
Again,  the  economics  of  the  liargain  usiially  pro- 
vide enough  incentive  to  guarantee  performance 
and,  if  this  is  insufficient,  the  financial  conse- 
quences of  a  breach  of  contract  supply  an  ad- 
ditional goad. 

"This  motivation  is  usually  wdiolly  lacking 
when  difficulty  is  encountered  in  securing  the  co- 
operation of  an  insured.  Insureds,  when  unco- 
operative, usually  become  so  because  they  cannot 
see  how  their  cooperation  would  benefit  either 
themselves  or  theii'  insurance  company.  If  the 
insured  was  a  witness  to  the  accident  and  believes 
that  on  trial  he  will  he  found  to  be  at  fault,  he 
may  see  no  reason  why  he  shoidd  be  at  the  trial. 
If  he  was  not  a  witness  to  the  accident,  he  like- 
wise may  see  no  reason  why  he  shoiild  he  at  the 
trial.  Regardless  of  his  attitude  about  the  above 
matters,  if  the  insured  is  judgment  proof,  he  may 
see  no  pecuniary  benefit  accruing  to  him  from  at- 
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tending  the  trial.  The  type  of  person  most  likely 
to  be  indifferent  to  his  (hities  nnder  the  insurance 
contract  is  frequently  the  type  of  person  least 
likely  to  be  concerned  about  a  judgment  being 
obtained  against  him. 

Law  or  Fact. 

In  Massachusetts  Mutual  Life  Ins.  Co.  v.  Mayo,  81 
F.  2d  661  (CA  9th  Wash.  1936),  this  court  held  that 
the  questions  of  waiver  and  estoppel  were  questions 
of  law  for  the  court.  And  see  Tliompson  v.  Ezzell,  61 
Wn.  2d  685,  379  P.  2d  983. 

Before  leaving  this  subject  of  non-cooperation, 
might  we  not  once  more  carefully  read  the  language, 
i.e.,  "The  Assured ..  .upon  request,  shall  give  to  Un- 
derwriters such  information  as  Underwriters  reason- 
abli/  require  and  as  may  be  i)i  the  Assu red's  power." 

Here,  no  request  was  ever  made  of  the  assured, 
Pacific  Farwest,  the  corporate  insured.  The  letters  of 
inquiry,  wherein  certain  pleadings  and  documents 
were  requested,  were  all  addressed  to  Yates  and  Yates, 
attorneys.  We  dare  say  that  the  insurer's  counsel 
crossed  his  fingers  and  hoped  his  fellow-counsel  niight 
be  too  busy  to  answer.  None  were  addressed  to  Mr. 
Yates  as  an  officer  of  the  corporate  insured,  if  the 
latter  indeed  rememljered  that  he  was.  Ivlr.  DcCrane 
Cooke  was  obviously  the  office  manager  and  tlie  in- 
surer knew  or  should  have  known  from  his  applica- 
tion, which  forms  a  part  of  the  policy,  that  he  was  the 
experienced  escrow  man.  Admittedly,  the  insurer  was 
told  by  letter  from  its  o\^^l  suli-agent  to  get  any  ad- 
ditional infoiination  from  Mr.  Cooke.  Did  not  a 
modicum  of  diligence  demand  acceptance  of  the  in- 
vitation contained  in  Ex.  5?  Could  the  insurer  reason- 
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(ihlij  require  Mr.  Yates,  a  busy  attorney,  and  not  its 
assured,  to  do  its  leg  work  for  it  at  Mr.  Yate's  ex- 
pense ?^^ — particularly,  after  having  denied  coverage 
to  tliat  attorney's  client f 

Under  abundant  law,  the  insurer  here  fell  woefully 
short  of  proving  the  diligent  effort  required  of  it  in 
order  to  rely  upon  a  breach  of  this  cooperation  clause. 

Burden. 

"In  an  action  upon  an  accident  insurance 
policy,  the  burden  which  the  injured  plaintiff 
assumes  is  to  show  that  injury  or  death  was  due 
to  accidental  or  other  means  specified  in  the 
policy.  But  on  the  defendant  insurer  rests  the 
duty  to  show  that  the  injury  or  death  was  caused 
by  some  act  which  is  made  an  exception  to  the 
risk  in  the  policy,  or  that  the  policy  has  been 
avoided  by  reason  of  a  breach  of  some  condition 
precedent,  or  that  the  action  was  not  brought 
within  the  time  required  by  the  policv.  Starr  v. 
Aetna  Life  Ins.  Co.,  41  Wash.  199.  83  ac.  113,  4 
L.R.A.  (N.S.)  636;  WaUin  r.  Massachusetts 
Bonding  d-  Ins.  Co.,  152  Wash.  272,  277  Pac.  999 ; 
Bjorklmtd  v.  Continental  Casaaltij  Co.,  161  Wash. 
340,  297  Pac.  155;  Selover  v.  Aetna  Life  Ins.  Co., 
180  Wash.  236,  38  P.  (2d)  1059;  Hill  v.  Great 
Northern  Life  Insurance  Co.,  186  Wash.  167,  57 
P2d  405." 

G.  May  the  Insurer  Re-litigate  the  Issue  of  its  Insured's 
Liabiliiy  to  Appellant? 

Ajjpellants  earnestly  submit  that  the  insurer  is 
bound  by  the  findings  and  jiulgment  entered  against 


''-See  Proviso  and  Condition  number  2. 
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its  insured  escrow  agent  in  the   Superior  Court  of 
King  County,  Washington,  if 

(1)  it  had  notice  of  the  proceedings  and  an  op- 
portunity to  make  the  choice  unequivocally 
reserved  to  itself  by  Proviso  and  Condition  2. 

(2)  if  the  insured  did  not  breach  the  conditions 
of  the  certificate  of  insurance,  or  if  a  breach 
occurred,  then,  if  the  insurer  waived  the 
same. 

(3)  if  the  facts  essential  to  the  state  court  judg- 
ment were  such  as  to  constitute  a  loss  within 
the  coverage  of  the  policy. 

If  appellee  in  this  action  had  the  right  to  and  the 
opportimity  to  appear  in  the  earlier  action  to  defend 
or  aid  in  the  defense  against  the  claim,  and  chose  not 
to  so  do,  then  the  judgment,  as  well  as  any  findings 
essential  to  the  jiidgment,  are  l:)indiiig  upon  it.  East 
V.  Fields,  42  Wn.  2d  924,  259  P.  2d  639;  O'Toole  v. 
Empire  Motors,  Inc.,  181  Wash.  130,  42  P.  2d  10; 
Johnson  v.  McGilclirist,  174  Wash.  178,  24  P.  2d  607; 
Brown  v.  Underwriters  at  Lloyd's,  53  Wn.  2d  142,  332 
P.  2d  228;  1  Freeman  Judgments  (5th  ed.)  978,  Sec 
447;  30  Am.  Jur.  969,  Sec.  237;  Eestatement,  Judg- 
ments 511,  Sec.  107. 

Oidy  the  third  jioint  al)Ove  requires  further  com- 
ment. 

Appellee  has  contended  throughout  that  the  state 
court's  finding  of  neglige  nee  on  the  part  of  Pacific 
Farwest  is  not  liiuding  on  the  qu.estion  of  jjolicy 
coverage.  Arguendo,  only,  let  us  agree. 

However,  we  just  as  vigorously  argue  tliat  any  fact 
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that  must  necessarily  have  been  found  in  order  to 
support  the  judgment  is  binding  on  appellee.  Mani- 
festly, it  was  necessary  that  the  Court  have  found  it 
was  not  right  for  Paeitie  Parwest  to  have  released  the 
deed.  Obviously,  even  if  it  had  not  been  characterized 
at  all,  it  still  would  have  been  implicit  in  the  judgment 
against  Pacific  Farwest  that  it  had  eonnnitted  an 
error  ' '  in  or  about  the  conduct  of  . . .  1)usiness  con- 
ducted by  . . .  (it)  ...  in  their  (sic)  professional  ca- 
pacity as  Escrow  Agents."  It  had  to  be  either  a  breach 
of  contract,  or  a  breach  of  contract  sounding  in  tort, 
or  pure  tort.  (It  could  have  been  done  criminally  or 
fraudulently  l)ut  l)oth  parties  agree  it  was  not.)  Now, 
whether  one  says  the  insured  omitted  to  avail  itself  of 
its  right  to  interplead,  or,  as  a  reasonaljly  prudent 
escrow,  it  should  have  foreseen  the  hazard  to  plain- 
tiffs, or  that  it  simply  acted  in  breach  of  its  agree- 
ment of  escrow,  it  remains  that  it  wa.s  in  error  in 
releasing  the  deed,  and,  insofar  as  it  was  in  error  in 
relea.sing  the  deed,  that  obvious  and  imjdicit  finding 
is  l)inding  and,  if  being  in  error  in  releasing  the  deed 
calls  for  coverage,  it  is  conclusive  of  that  issue. 

If  it  were  important  to  appellant's  position,  how- 
ever, that  Pacific  Farwest 's  acts  be  characterized  spe- 
cifically according  to  legal  concepts,  we  would  not 
lightly  concede  that  the  specific  findings  of  negligence 
and  breach  of  contract  are  not  liinding  updu  a]i)»ellee. 
It  will  be  observed  (Ex.  4)  that  this  was  a  case  against 
nudtiple  defendants  whose  respective  individual  con- 
duct was  so  interrelated  tliat  it  Iteeame  the  very 
essence  of  the  litigation  to  determine  the  role  played 
liy  each  defendant  and  to  categorize  that  I'ole  into  its 
apiu'opiiate  legal  slot.  In  days  gone  by  it  v/ould  have 
been  said  that  the  action  against  the  main  actor, 
Northwestern,  being  an  action  in  equity,  the  Court 
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was  entitled  to  treat  the  action  in  toto  as  being  pri- 
marily of  equitable  cognizance.  Today  we  have  one 
form  of  action  but,  when  called  for,  all  of  the  concepts 
of  equity  still  apply.  The  trial  judge's  task  in  state 
court  was  to  effect  justice  between  all  of  the  jDarties, 
and  his  decision  concerning  the  role  played  by  each 
and  the  basis  of  their  respective  rights  and  liabilities 
was  in  no  way  a  decision  on  matters  incidental  to  or 
collateral  to  the  judgment  but  thereto  most  essential. 

And  see,  Johnson  v.  McGUchrist,  174  Wash.  178,  24 
P.  2d  607;  O 'Toole  v.  Empire  Motors,  181  Wash.  130, 
42  P.  2d  10. 

SECTION  II 

In  connection  with  part  1  of  specification  of  error 
IV,  that  portion  of  Finding  of  Fact  20  (R.  254)  is 
olijectionable  because  of  the  court's  use  of  the  word 
"likelihood"  in  the  first  sentence  thereof.  The  presi- 
dent of  Pacific  Farwest,  in  answer  to  the  inquiry  of 
counsel  for  appellee  whether  the  witness  "...  under- 
stood that  there  was  a  distinct  possihiJitij  . . .  "  (em- 
phasis added)  that  Pacific  Farwest  would  be  sued, 
replied  "Yes"  (Tr.  175).  See  also  (Tr.  198).  The  use 
of  the  word  "likelihood"  and  the  following  use  in  that 
same  sentence  of  the  words  "intentionally  and  wil- 
fully" might  suggest  that  Pacific  Farwest  intended 
harmful  consequences  in  its  act  of  releasing  the  deed. 
This  is  not  borne  out  by  the  evidence,  nor  ])y  the  con- 
sistent position  taken  throughout  )>y  appellee.  As 
heretofore  noted,  the  appellee  has  maintained  that 
Pacific  Farwest  was  correct  in  releasing  the  deed,  and 
it  is  clear  from  the  record  that  Pacific  Farwest  be- 
lieved that  it  was  legally  justified  (Tr.  167-]68)  in  so 
doing,  as  likewise,  apparently  did  its  attoi-ney,  Mr. 
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Yates  (Tr.  156-157).  The  second  and  last  sentence  of 
the  criticized  portion  of  Finding  of  Fact  20,  in  view 
of  the  issues  framed  in  this  ease,  must  be  determined 
to  be  a  eonchision  of  hiw  and  not  a  finding  of  fact. 

Part  2  of  specification  TV,  Finding  of  Fact  22  (R. 
255),  has  heretofore  been  discussed. 

Part  3  of  specificatiun  IV,  Finding  of  Fact  25  (R. 
256  is  significantly  incomplete  in  its  omission  to  set 
forth  hoth  reasons  announced  in  the  carrier's  letter 
{Ex.  A-22),  as  the  basis  for  declining  coverage. 

Part  4  of  specification  TV,  dealing  with  the  last  por- 
tion of  Finding  of  Fact  30  (R.  257)  first  sets  forth  a 
statement  constituting  a  conclusion  of  law.  It  has  been 
heretofore  argued,  both  that  the  policy  in  question  is 
absent  a  "'suit  forwarding  clause"  and.  further,  that 
the  proviso  appearing  iromediately  above  the  objec- 
tionable portion  of  this  Finding  of  Fact  30,  contains 
a  single  condition  precedent,  i.e..  notice  of  claim,  com- 
pliance v\-ith  wldch  is  not  in  dispute.  This  objection- 
able sentence  presiippo-^eii  that  a  sufficient  effort  had 
been  made  by  the  insurer  to  olitain  what  was  re- 
([uested  and  the  authorities  cited  herein  do  not  war- 
lant  such  a  conclusion.  A  further  objection  to  the 
entire  sentence  stems  from  appellant's  position  that 
the  insujcr  waived  all  of  these  so-called  requests  by 
declining  coverage  on  an  untenable  ground,  i.e.,  that 
the  intentional  act  of  releasing  the  deed  is  not  covered 
by  the  subject  policy.  The  second  sentence  of  this  find- 
ing is  also  objectionable  because  of  its  inclusion  and 
placement  of  the  words  "...  determination  . . .  inten- 
tional decision...,"  which  might  suggest  that  the 
thinking  of  Mr.  Yates  was  to  ohstruct  the  insurer  as 
opposed  to  the  clear  evidence  that  he  saw  no  usefiil 
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purpose  to  be  served  by  complying  with  Mr.  Moss's 
letter  of  May  24,  1965  (Ex.  A-26)  because  Mr.  Moss 
had  indicated  that  coverage  would  not  be  allowed  be- 
cause of  the  intentional  nature  of  the  act  involved, 
that  is,  the  conscious  act  of  releasing  the  deed,  and 
that  the  elimination  of  the  allegation  of  collusion  did 
nothing  to  change  this  objection  on  their  part  (Tr, 
85,  87,  92). 

In  connection  with  part  5  of  specification  IV,  it  is 
first  to  be  noted  that  every  portion  of  finding  No.  31 
(R.  257-258)  to  which  objection  is  made  deals  with 
matters  which  took  place  subsequent  to  the  trial  in  the 
King  County  Superior  Court  action,  specifically  after 
the  trial  judge  had  orally  amiounced  his  decision  to 
find  in  favor  of  plaintiffs,  Kienle  against  several  of 
the  defendants  in  the  action,  including  the  defendant 
Pacific  Farwest.  Many  of  these  found  facts  are  in 
conflict  with  the  testimony,  and  irrespective  of  this, 
it  is  sidmiitted  that  these  recitals  aie  of  no  conse- 
quence in  view  of  the  fact  that  they  pertain  to  a 
period  of  time  after  the  trial  in  the  state  court,  well 
beyond  a  time  when  the  appellee-insurer  should  have 
used  such  efforts  to  gain  these  papers  and  information. 

Parts  6  and  7  of  specification  IV  deal  with  Findings 
of  Fact  numbered  32  and  33,  respectively  (R.  258- 
259)  and  again  contain  statements  which  were  in 
sharj)  conflict  with  the  testimony.  These  findings  like- 
wise pertain  to  matters  which  may  have  occurred 
long  after  the  proverbial  horse  "got  out  of  the  barn" 
and,  in  view  of  the  applicable  law  pertaining  to  this 
case,  are  neither  material  nor  relevant  herein. 

Finally,  part  7  of  specification  IV  deals  mth  Find- 
ing of  Fact  No.  41  (R.  259-260)  and,  in  view  of  the 
issues  framed  herein,  amounts  to  a  conclusion  of  law. 
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It  eomiDletely  presupposes  that  the  findings  and  jiidg- 
uieiit  of  the  state  court  action  are  not  l)inding  on  this 
insurer. 

SECTION  III.  The  Court  Erred  in  Denying  Appellants' 
Motion  for  Summary  Judgment. 

The  material  factual  issues  in  this  case  were  not  in 
dispute. 

Throughout  this  litigation  hoth  sides  have  contended 
that,  upon  the  admitted  facts,  this  case  should  be 
decided  as  a  matter  of  law.  Cross-motions  for  sum- 
mary judgment  Avere  made.  These  motions  were 
denied.  A  trial  was  declared  necessary  because 

"(T)he  court  finds,  concludes  and  decides  that 
here  there  are  one  or  more  genuine  issues  as  to 
material  facts,  one  of  which  facts  is  as  to  whether 
the  policy  provisions  insure  against  the  acts  of 
the  defendant^^  complained  of  bv  the  plaintiif." 
(Tr.,  Aug.  11,  1967  Pro.,  p.  2,  ll.'2-6). 

Actually,  appellee  attemi^ted  to  point  out  to  the 
trial  court  that  "(T)he  issue  of  policy  coverage  is 
essentially  one  of  law." 

The  trial  which  followed  was  viewed  by  both  sides 
as  largely  a  "mock"  trial  wherein  already  existing 
agreed  facts  were  put  into  the  form  of  trial  evidence. 
At  its  conclusion,  the  trial  judge  ruled 

"that  the  defendants  are  not  bound  by  the  state 
court  judgment"  because  "the  insured  ...  (1)  did 
not  give  notice  to  defendant  insurers  of  the 
amended  complaint  wliich  was  based  on  a  new 
cause  of  action,  and  (2)  the  in.sured  did  not  fur- 


330b\'iously,  the  court  meant  the  defendant  in  the  earlier  action. 
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nish  the  suit  papers  iu  the  state  court  action  to 
which  papers,  under  tlie  policy  provisions,  the 
defendants  were  entitled  and  did  request  copies 
of  ^vithout  success."  (R.  239,  11.  21-25). 

Certainly,  no  trial  was  necessary  to  reach  this  result, 
because  it  is  dependent  (although  we  insist  errone- 
ously) only  upon  facts  of  which  there  was  no  real 
dispute. 

Then,  later,  when  Findings  and  Conclusions  were 
entered,  they,  in  effect,  eviscerated  the  oral  opinion 
so  that  it  became  completely  uimecessary  to  a  decision. 
That  is  so  because  the  court  has  now  foiuid  that,  no 
matter  how  correct  had  been  the  notice  given  —  no 
matter  how  strictly  had  been  the  compliance  with  con- 
ditions —  the  admitted  fact  that  the  deed  was  inten- 
tionalhj  leleased  from  escrow  Itai-red  any  rcovery. 

We  respectfully  suggest  that  it  was  just  such  pro- 
cedural patterns  as  this  which  inspiied  Professor 
James  Wm.  Moore  to  state  on  p.  2284,  6  Moore  Fed- 
eral Pi'actice, 

"A  difficult  question  of  law  does  not . . .  warrant 
the  denial  of  a  motion  foi'  smnmary  judgment, 
subject  to  the  following  important  qualifications: 
that  the  nuderial  factual  issues  are  not  in  dispute 
and  furnish  an  adequate  basis  for  the  application 
of  the  proper  legal  ])rinciples.  In  this  event 
nothing  is  to  be  gained  by  a  denial  of  the  motion, 
for  resohition  of  the  question  does  not  become 
easier  through  a  jjrocess  of  postponement." 

Hesitancy  and  judicial  I'eserve  in  the  use  of  FRCP 
Rule  56  is  desirable  and  commendalile.  At  the  same 
time,  we  respectfully  suggest  that  fear  of  its  use 
should  not  be  allowed  to  atrophy  its  salutary  role  in 
the  judicial  scheme.  Was  not  the  instant  case  quite 
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tailored  for  its  application  f  lusuraiiee  liability  avoid- 
nnee  cases  perhaps  lend  themselves,  more  than  most 
other  cases,  to  this  procedural  timesaver.  Here,  it  is 
difficult  to  see  wherein  "coficting  inferences''  could 
have  been  dra^^^l  on  matters  material  to  the  judg- 
ment. Thompson  v.  Ezzell,  61  Wu.  2d  685,  379  P.  2d 
983. 

The  court,  we  earnestly  feel,  was  once  again  in  error 
in  denying  appellants'  Motion  for  New  Trial  and 
Ainenchnent  of  Findings. 

Appellants'  counsel  are  quite  mindful  of  the  pro- 
priety, under  the  decisions  of  this  court,  of  the  trial 
judge  delegating  to  counsel  the  task  of  preparing  the 
Findings  of  Fact  and  Conclusions  of  Law,  although 
the  same  iiractice  is  strongly  disapproved  in  other 
circuits.^^  Simons  v.  Davidson  Brick  Co.,  106  F.  2d  518 
(CA  9th  1939) ;  U.S.  v.  Cornish,  348  F.  2d  175,  181 
(CA  9th  1965). 

However,  in  a  case  involving  so  many  interde- 
pendent legal  concepts,  for  prevailing  counsel  to 
possess  the  j)rescience  to  know  exactly  how  the  trial 
court  would  rule  on  all  of  these  points  of  law  without 
being  told  in  advance,  must  pique  one's  curiosity. 

Appellee's  memorandum,  resisting  this  post-trial 
motion  of  apijellants,  explains  that  this  was  what  the 
judge  ruled,  i.e.,  that  he  had  concluded  his  oral  de- 
cision by  finding  the  issues  in  favor  of  the  defendant 
(R.  276,  referring  to  the  oral  opinion  at  R.  241).  Of 
course,  this  still  called  for  enough  i)rescien<'e  to  know 


a^Roberts  v.  Ross,  344  F.2d  747  (CA  3rd  1965)  at  751-752.  In  Chicopee 
Miv^.  Corp.  V.  Kendall  Co.,  288  F.2d,  719  (1961)  the  court  states  at 
724,  that  "The  manner  in  which  the  opinion  of  the  district  judge  was 
prepared  in  this  case  cannot  be  approved." 
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that  tlie  judge  did  not  want  to  rule  on  the  issue  of 
indenniity  versus  liability  which  had  occupied  a  good 
deal  of  time  throughout  the  litigation. 

Appellants'  counsel  may  have  been  guilty  of  naivete, 
but  earnestly  represent  to  this  court  that  they  were 
truly  misled  by  the  trial  court  stating,  less  than  three 
weeks  earlier,  with  no  uncertainty,  that 

"That  is  what  the  court  decides  (orally  an- 
nounced decision)  and  nothing  else."  (Tr.,  Part 
2,  Aug.  11,  1967,  proceedings,  p.  5,  11.  23-25). 

It  was  for  this  reason  that  appellants,  after  service 
upon  them  of  the  voluminous  tindings  and  conclusions 
proposed  by  aj^pellee,  prepared  their  own  pi'oopsed  set 
confining  them  to  only  the  points  the  court  had  de- 
cided —  accompanying  the  same  with  a  statement  of 
purpose. 

Upon  presentation,  ai)pcllants  were  not  prepared 
to  properly  make  their  olijections  to  all  of  the  findings 
and  conclusions  dealing  with  points  upon  which  they 
had  every  reason  to  believe  had  not  been  decided  l)y 
the  court. 

Especially  should  appellants'  counsel  have  so  l)e- 
iieved  when  it  is  so  well  settled  that  it  is  not  necessary 
for  a  court  to  decide  everij  issue  presented  to  him 
when  those  that  he  has  decided  are  sufficiently  deter- 
minative of  the  case.  Parker  v.  St.  Svre,  53  F.  2d  706, 
708  (CA  9th  Cal.  1931) ;  KJimkiewicz  v.  Westminster 
Deposit  Co.,  122  F.  2d  957  (CA,  DC,  1941).  And  as 
stated  in  Matton  Oil  Transfer  Corp.  v.  The  Dynamic, 
123  F.  2d  999,  1001  (CA  2nd  N.Y.  ED  1941),  findings 
should  be 

"brief   and   pertinent" ...  "rather   than   the   de- 
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layed,  arguuieiitative,  overdetailed  docuuieuts  pre- 
pared by  AWuniug  counsel. ..." 

Or  as  the  court  says  in  Petterson  Lighterage  Corp.  v. 
N.Y.  Central,  126  F.  2d  992,  996  (CA  2d  1942), 

"Findings  should  not  be  discursive;  they  shoidd 
not  state  the  evidence  or  any  of  the  reasoning 
upon  the  evidence;  they  should  be  categorical  and 
confined  to  those  propositions  of  fact  which  fit 
upon  the  relevant  propositions  of  law." 


SECTION  IV 

CONCLUSION 

Perhaps  the  jjotential  of  harm  to  members  of  the 
pul>lic  in  the  area  of  escrow  transactions  is  less  grave 
than  that  which  has  prompted  widespread  enactment 
of  automobile  financial  responsibility  or  compulsorj' 
lialjility  insurance  laws.  Certainly  the  experiences  of 
loss  are  far  fewer  —  but  individual  losses,  as  here, 
may  be  substantially  greater.  Those  concerned  with 
tlie  interest  of  the  public  and  the  security  of  the  indi- 
vidual citizen  should  a))hor  the  thought  that  the  ap- 
pellant's plight  should  'oefall  anyone  and  that  one  be 
^\ithout  recourse.  We  earnestly  submit  that  there  are 
pulilic  policy  considerations  involved  in  viewing  this 
tri-partite  transaction  comprised  of  the  victim,  the 
insured  escrow,  and  the  insurer.  Estaljlished  institu- 
tions such  as  banks  or  title  insurance  comjianies  are 
rarely  ever  unable  to  respond  to  tlie  damaged  iiarty 
whose  injury  is  traceal)le  to  their  mistakes.  But  of 
late  there  has  emerged  a  new  business,  often  called 
a  UKU-gtage-escrow  company  who  proclaims  to  tlie 
public  ''Have  no  fear  —  an  insurer  is  near."  Various 
methods  are  employed  to  conve}^  to  the  public  at  large 
this  inviting  assurance  —  in  this  instance  at  least  by 
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the  use  of  the  words  "Bonded  and  Insured"  at  the 
bottom  of  the  escrow's  stationery. 

What  do  we  see  w^hen  we  look  into  each  side  of 
this  prism"?  The  member  of  tlie  public  at  least  feels 
more  secure  knowing  that  he  is  dealing  with  an  in- 
sured escrow.  The  escrow  has  that  for  which  he  bar- 
gained, a  more  confident  client,  who  as  a  member  of 
the  i^ublic,  has  certainly  made  no  such  investigation  as 
an  insurer  might  be  expected  to  make  upon  an  insur- 
ance application,  in  respect  to  the  solvency  of  the 
company  or  the  personal  judgments  of  its  principals. 

When  we  look  through  the  prism's  third  side  we  see 
an  insurer  with  a  world-wide  reputation  for  solvency 
and  financial  integrity  who  is  quite  aware  of  the  image 
it  has  ci'eated  and  is  quite  pleased  with  the  financial 
profit  derived  from  this  image  —  and  is  quite  aware 
that  for  a  premium  it  has  sold  a  portion  of  this  image 
to  the  escrow. 

In  short,  we  see  a  picture  which  strongly  suggests 
that  such  insurer  at  least  be  recpiired  to  use  some 
modiclun  of  care  to  see  to  it  that  the  public  is  not 
misled. 

The  liability  policy  here  very  easily  could  have 
provided  that,  in  the  case  of  a  loss  arising  out  of  a 
pre-claim  conflict  between  the  i^arties,  the  insurance 
would  be  ineffective  miless  the  parties  were  inter- 
pleaded in  a  declaratory  judgment  action.  That  it  dirt 
not,  is  the  fault  of  the  insurer,  and  none  other. 

Understandably,  courts  should  l)e  concerned  with 
the  possibility  of  collusion  between  injured  and  in- 
sured. Here,  the  facts  uttei'ly  scream  out  against  any 


71 

such  inference.  Quite  as  subject  to  scrutiny  by  the 
courts  will  be  the  insurer's  role  in  such  a  situation 
as  here  presented.  An  insolvefit  stands  to  gain  nothing 
from  cooperating  with  his  insurer  and  is  not  likely 
to  be  overly  concerned  with  the  liability  of  the  in- 
surer. When  the  resultant  indifference  is  brought  to 
the  attention  of  the  insurer  should  not  the  courts 
subject  the  insurer's  letter  writing  activities  to  a  most 
exacting  scrutiny"?  How  earnest  and  sincere  can  the 
insurer  be  in  its  quest  for  information  when  it  by- 
passes the  invitation  of  the  injured  party's  attorney 
who,  it  well  knows,  Avill  be  panicked  into  a  flurry  of 
breach-healing  activity  at  the  slightest  suggestion  that 
tbe  insured  is  not  cooiDerating  ?  The  insurer,  here,  was 
not  attempting  to  produce  cooperation  by  its  letters 
but  was  attempting  to  produce  a  synthetic  defense. 

One  who  "whispers  for  help  in  the  darkness"  should 
not  be  heard  to  later  comjjlain  that  no  one  responded 
to  his  whisper. 

Respectfully  submitted, 

Obvin  H.  Messegee 

and 
Jeremiah  M.  McCormick 
Attorneys  for  Appellants 

402  Grosvenor  House 
500  Wall  Street 
Seattle,  Washington  98121 
MA  4-7572 
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ficate be  a  partner  therein  or  any  one  or  more  of 
them)  have  made  a  written  projjosal  bearing  the  date 
stated  in  the  said  Schedule  and  containing  particulars 
and  statements  which  it  is  hereby  agreed  are  the  basis 
of  this  Certificate  and  a  copy  of  which  is  attached 
hereto  and  made  a  part  liereof  and  have  paid  the  pre- 
miimi  stated  herein,  Underwriters  in  consideration  of 
the  foregoing  do  hereby  agree  to  indenniify  the  As- 
sured, to  the  extent  jn-ovided  herein  and  subject  to 
the  terms  and  conditions  hereof,  against  lialiility  and 
costs  in  respect  to  any  claim  or  claims  which  may 
be  made  against  the  Assured  during  the  subsistence 
of  this  Certificate  by  reason  of  any  negligent  act, 
error  or  omission  whenever  or  wherever  the  same 
was  or  may  have  been  committed  or  alleged  to  have 
been  committed  on  the  part  of  the  Assured  or  their 
predecessors  in  l)usiness  or  any  person  now  or  here- 
tofore employed  by  the  Assured  or  their  predecessors 
in  business  or  hereafter  to  be  employed  by  the  As- 
sured during  the  subsistence  of  this  Certificate  in  or 
about  the  conduct  of  any  business  conducted  by  or  on 
l)ehalf  of  the  Assured  or  their  predecessors  in  business 
only  in  their  professional  capacity  as  Escrow  Agents'. 

SCHEDULE 

Name  and  style  of  the  Assured:  Pacific  Farwest 
Mortgage  &  Escrow  Co. 

Addres  or  addresses  of  the  Assured.  2525-6th  Ave. 
nue,  Seattle,  Washington. 
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Date  of  the  Proposal :  March  12,  1964. 
The  sum  insured  under  this  Certificate:  $100,000.00. 


PROVISOS  AND  CONDITIONS 

1.  The  liability  of  Underwi'iters  hereunder  shall  not 
exceed  in  the  aggregate  for  all  claims  under  this 
Certificate  the  sum  stated  in  the  said  Schedule 
(hereinafter  referred  to  as  "The  Sum  Insured") 
except  that  Underwriters  will  pay  costs  as  herein 
provided  ,subject  to  the  conditions  herein  express 
ed). 

2.  Underwriters,  if  they  so  desire,  shall  be  entitled  at 
their  own  expense  to  take  over  and  conduct  in  the 
name  of  the  Assured  the  defense  or  settlement  of 
any  claim. 

Attached  to  and  forming  part  of   Certificate  No. 
18201. 

Issued  to:  Pacific  Farwest  Motrgage  &  Escrow  Co. 

Dated:  March  30,  1964. 

3.  In  the  event  of  Underwriters  requiring  any  claim 
to  be  contested  by  the  Assured,  Underwriters  will 
pay  all  costs,  charges  and  expenses  in  connection 
therewith,  subject  nevertheless  to  the  following 
conditions : 

(A)  If  the  claim  is  successfully  resisted  by  the 
Assured,  Underwriters  will  i^ay  all  costs, 
charges  and  expenses  incurred  by  the  Assured 
in  connection  therewith  up  to  but  not  exceed- 
ing the  sum  insured. 

(B)  If  a  payment  has  to  be  made  to  dispose  of  a 
claim  in  excess  of  the  sum  insured,  Under- 
writers' liability  to  pay  any  costs,  charges  and 
expenses  in  connection  therewith  shall  be 
limited  to  such  propoi-tion  of  the  said  costs. 
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charges  and  exjDenses  as  the  sum  insured  bears 
to  the  amount  paid  td  disi^ose  of  the  claim. 

4.  There  shall  be  no  liability  hereunder  in  respect  of 
any  claim  or  claims  for  which  the  Assured  is  en- 
titled to  any  indemnity  under  any  other  polic.y  in 
force  previous  hereto  as  a  result  of  the  Assured, 
before  the  commencement  of  this  Certificate,  having 
givent  written  notice  to  the  Insurers  on  such  other 
policy  attaching  such  claim  or  claims  to  such  pre- 
vious policy  in  manner  hereinafter  provided. 

5.  The  Assured  shall  as  a  condition  precedent  to  their 
right  to  be  indemnified  under  this  Certificate  give 
to  Underwriters  immediate  notice  in  writing  of 
any  claiin  made  upon  them  and  further,  upon  re- 
quest, shall  give  to  Underwriters  sucli  information 
as  Underwriters  may  reasonal:)ly  require  and  as 
may  be  in  the  Assured 's  power. 

If  during-  the  currencv  hereof: 
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(A)  The  Assured  shall  receive  written  notice  from 
any  third  party  that  it  is  the  intention  of 
such  third  party  to  hold  the  Assured  respon- 
sible for  the  results  of  any  specified  alleged 
negligent  act,  error  or  omission;  or 

(B)  The  Assured  shall  become  aware  of  any  oc- 
currence which  may  subsequently  give  rise  to 
a  claim  Ijeing  made  against  them  in  respect  of 
any  alleged  negligent  act,  error  or  omission; 

and  shall  in  either  case  dm-ing  the  currency  hereof 
give  written  notice  to  Underwriters  of  the  receipt 
of  such  written  notice  under  clause  (A)  or  of  such 
occurrence  under  clause  (B)  then  any  claim  which 
may  subsequently  be  made  against  the  Assured 
arising  out  of  such  alleged  negligent  act,  error  or 
omission,  shall  for  the  purpose  of  this  insurance 
l)e  treated  as  a  claim  made  during  the  currency 
hereof. 
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6.  This  Certificate  does  not  extend  to  indemnify  the 
Assured  in  respect  of  any  claim: 

(A)  For  libel  or  slander;  or 

(B)  Brought  about  or  contributed  to  by  the  dis- 
honesty of  the  Assured  or  any  of  their  em- 
ployees; or 

(C)  Based  upon  or  arising  ovit  of  an  Act  of  Con- 
gress of  the  United  States  of  America  known 
as  the  "Securities  Act  of  1933",  approved 
May  27,  1933,  or  any  amendment  thereof  or 
addition  thereto;  or 

(D)  Based  upon  or  arising  out  of  any  opinion  of 
title  on  real  estate  rendered  or  furnished  by 
the  Assured  or  by  any  predecessor  of  the  As- 
sured. 

ENDORSEMENT  #1 

In  consideration  of  the  premium  jiaid  hereon,  it  is 
understood  and  agreed  that  no  liability  shall  attach 
to  Underwriters  in  respect  of  the  first  $500.00  (Five 
Hundred  Dollars)  of  each  claim. 

All  other  terms  and  conditions  remain  unchanged. 

Attached  to  and  forming  part  of  Certificate  No. 
18201  of  the  Underwriters  at  Lloyd's,  London. 

Issued  to:  Pacific  Farwest  Mortgage  &  Escrow  Co. 
Effective  date:  March  16,  1964. 

VOIGHT-WALKER  &  CO.,  INC. 


C-1 

APPENDIX  C 

(Under  FRCP,  Sule  4?>  this  court  may  judicially 
notice  statutes  of  Washington). 

PERTINENT  PORTIONS  OF  WASHINGTON 
STATUTES 

By  statutes  in  Washington,  RCW  48.01.040,  "in- 
surance" is  thus  defined:  "Insurance  is  a  contract 
whereby  one  undertakes  to  indenuiify  another  or  to 
pay  a  specified  amount  upon  determinable  contin- 
gencies." 

R.C.W.    48.01.030:    "PUBLIC    INTEREST.    The 

business  of  instirance  is  one  aifected  by  the  public 
interest,  requiring  that  all  persons  be  actuated  by 
good  faith,  abstain  from  decejotion,  and  practice  hon- 
esty and  equity  in  all  insurance  matters.  Upon  the 
insurer,  the  insured,  and  their  representatives  rest  the 
duty  of  preserving  inviolate  the  integritj'  of  insur- 
ance." 

R.C.W.  48.18.200  LIMITING  ACTIONS, 
JURISDICTIONS. 

(1)  No  insurance  contract  delivered  or  issued  for 
delivery  in  this  state  and  covering  subjects 
located,  resident,  or  to  l)e  i3erformed  in  this 
state,  shall  contain  any  condition,  stipulation 
or  agreement 

(a)  requiring  it  to  be  construed  according  to 
the  laws  of  any  other  state  or  coinitry  ex- 
cept as  necessary  to  meet  the  requirements 
of  the  mot<;tr  vehicle  financial  responsibility 
laws  of  such  other  state  or  country  ..." 

R.C.W.  4.72.010  provides:  "The  superior  court  in 
which  a  judgment  of  final  order  has  been  rendered, 
or  made,  shall  have  the  power  to  vacate  or  modify 
such  judgment  or  order:  .  .  .",  if  such  application  is 
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made  within  one  vear  from  date  of  entrv,   (R.C.W. 
4.72.020) 

R.C.W.  4.32.240  provides:  "The  Court  may  .  .  . 
relieve  a  party  .  .  .  from  judgment,  order  or  other 
proceeding  taken  against  him  through  liis  mistake, 
inadvertence,   surprise  or  excusable  neglect", 

R.C.W.  48.18.190:  "POLICY  MUST  CONTAIN 
ENTIRE  CONTRACT.  No  agreement  in  conflict 
with,  modifying,  or  extending  any  contract  of  insur- 
ance shall  be  valid  unless  in  writing  and  made  a  part 
of  the  policy." 


.-»" 
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made  \\dthin  one  year  from  date  of  entrv,   (R.C.W. 
4.72.020) 

R.C.W.  4.32.240  provides:  "The  Court  may  .  .  . 
relieve  a  party  •  .  .  from  judgment,  order  or  other 
proceeding  taken  against  him  through  his  mistake, 
inadvertence,   surprise   or  exeusalile  neglect", 

R.C.W.  48.18.190:  "POLICY  MUST  CONTAIN 
ENTIRE  CONTRACT.  No  agreement  in  conflict 
with,  modifying,  or  extending  any  contract  of  insur- 
ance shall  be  valid  unless  in  writing  and  made  a  part 
of  the  policy." 
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UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


DOVIE  CARL  MATHIS, 

Petitioner  and  Appellant, 

vs . 

LOUIS  S.  NELSON,  Warden, 
California  State  Prison, 
Tamal,  California, 

Respondent  and  Appellee. 


No.  22469 


APPELLEE'S  BRIEF 
JURISDICTION 
Appellant,  seeking  review  of  an  order  of  the 
district  court  denying  his  petition  for  a  writ  of 
habeas  corpus  invokes  the  jurisdiction  of  this  Court 
under  Title  28,  United  States  Code  section  2253. 

STATEMENT  OF  THE  CASE 
A.   Proceedings  in  the  state  courts. 

After  jury  trial  in  the  Superior  Court  of 
Santa  Clara  County,  appellant  Dovie  Carl  Mathis ,  peti- 
tioner below,  was  convicted  of  murder  in  the  first  degree 
and  after  a  trial  on  the  issue  of  penalty,  was  sentenced 
to  death.   On  his  automatic  appeal  to  the  Supreme  Court 
of  California,  appellant's  conviction  and  sentence  were 
affirmed.   People  v.  Mathis,  63  Cal.2d  416  (1965). 

1. 


Appellant's  application  for  a  writ  of  certiorari  to 
review  this  decision  was  denied  on  October  10,  1966. 
Mathis  V.  California,  385  U.S.  857  (1966). 

Habeas  corpus  petitions  addressed  by  appel- 
lant to  the  Supreme  Court  of  California  were  denied  on 

1/ 
January  19,  1966,  and  November  23,  1966  (TR  5-6). 

B.   Proceedings  in  the  federal  courts. 

On  November  29,  1966,  appellant  filed  a  peti- 
tion for  a  writ  of  habeas  corpus  in  the  United  States 
District  Court  for  the  Northern  District  of  California 
(TR  1).   On  November  29,  1966,  District  Judge  Albert  C. 
Wollenberg  issued  an  order  to  show  cause  and  the  following 
day,  appointed  counsel  to  represent  appellant  (TR  65,  66). 

On  December  2,  1966,  Lawrence  E.  Wilson,  at 
that  time  the  warden  of  San  Quentin  prison,  appellee's 
predecessor  and  respondent  below,  filed  a  return  to  the 
order  to  show  cause  (TR  67) . 

On  December  13,  1966,  the  district  court  issued 
a  stay  of  execution  and  ordered  an  evidentiary  hearing 
(TR  143)  . 

An  evidentiary  hearing  was  held  on  February  10, 
1967,  following  which  the  parties  filed  briefs  and  the 


1.   "RT"  refers  to  the  transcript  of  record  filed 
in  this  Court. 
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matter  was  submitted  for  decision. 

On  September  29,  1967,  the  district  court 
entered  an  order  denying  appellant's  application  for 
the  writ  and  discharging  the  previously  entered  stay  of 
execution,  it  being  further  ordered  that  the  order 
discharging  the  stay  was  itself  stayed  for  a  period  of 
sixty  days  in  order  that  petitioner  might  if  so  advised 

y 

have  time  to  undertake  an  appeal.    (TR  211,  224). 

On  November  27,  1967,  the  district  court  granted 
appellant's  motion  for  leave  to  proceed  in  forma  pauperis 
and  certified  that  there  was  probable  cause  for  his  appeal 
(TR  225,  226).   Notice  of  appeal  was  filed  that  same  day 
(TR  228) . 

STATEMENT  OF  FACTS 
The  facts  which  gave  rise  to  petitioner's  con- 
viction were  fully  stated  in  the  Supreme  Court  of 
California  (TR  75-119),  from  which  we  quote  as  follows: 
"The  two  defendants  [appellant  Mathis  and 
Billy  Clyde  Still,  his  accomplice]  were  con- 
victed of  killing  Vernon  Ray  in  the  process  of 
robbing  him  of  approximately  $600  which  he  had 
on  his  person.   The  events  took  place  on  the 


2.   A  copy  of  the  opinion  of  the  district  court  is 
attached  hereto  as  "Exhibit  A." 
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evening  of  Saturday,  October  19,  1963,  and  the 
early  morning  hours  of  Sunday,  October  20, 
1963,  after  Ray  had  displayed  a  large  amount 
of  cash  in  the  presence  of  a  waitress  at 
Fisher's  bar  in  San  Jose.   Ray  had  been  in  the 
bar  early  Saturday  evening  and  had  left  shortly 
before  8  p.m. 

"Bill  Still  arrived  at  Fisher's  bar  some- 
time during  the  evening  after  Ray  had  left, 
and  heard  tales  of  the  money  from  the  waitress. 
Mathis  arrived  later,  and  Still  recounted  the 
story  to  him,  calling  upon  the  waitress  to  con- 
firm it.   Testimony  was  offered  which  estab- 
lished that  both  defendants  were  in  financial 
straits  that  evening. 

"Sometime  after  midnight  Mathis  proposed 
that  the  two  leave  the  bar.   He  then  drove 
Still  to  the  home  of  his  sister  in  San  Jose 
where  they  admitted  themselves  with  Mathis 's 
key  and  telephoned  Ray,   Mathis  told  Ray  that 
his  car  was  stuck  in  the  mud  in  Alum  Rock 
Park,  in  San  Jose,  and  asked  Ray  to  drive  to 
the  park  and  pull  him  out  with  his  pickup 
truck.   Ray  agreeably  consented  and,  upon  informing 
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his  wife  and  guests  of  his  intentions,  left 
his  home  about  1:30  a.m. 

"Mathis  and  Still  then  drove  to  Alum  Rock 
Park,  positioned  their  automobile  off  the  road 
and  waited  for  Ray  who  arrived  momentarily. 
Mathis,  meanwhile,  had  instructed  Still  to  take 
the  revolver  he  had  in  his  car  and  hit  Ray  over 
the  head  with  it  at  an  appropriate  moment. 
Still  objected  to  the  use  of  the  revolver,  so 
Mathis  then  proposed  that  Still  use  a  tire 
wrench  which  he  obtained  from  the  trunk  of  his 
car.   Still  took  the  wrench  and  hid  in  the 
bushes  nearby. 

"When  Ray  arrived  he  backed  his  truck  to 
the  Mathis  car,  connected  a  line  between  the 
two  vehicles,  and  attempted  to  tow  the  car. 
Mathis,  however,  placed  his  foot  on  the  brake 
of  his  car  to  create  the  impression  that  the 
car  was  stuck.   He  eventually  released  the 
brake  allowing  Ray  to  pull  the  car  free,  where- 
upon Ray  got  out  of  his  truck  and  proceeded  to 
release  the  cable.   At  that  moment,  as  Ray  bent 
over  the  towline.  Still  crept  up  from  behind 
and  hit  him  over  the  head  with  the  tire  iron. 

5. 


Ray  was  stunned,  but  not  unconscious,  and 
fled  to  a  nearby  creekbed.   Mathis  and  Still 
chased  him,  and  Mathis  caught  him  at  a  point 
a  quarter  of  a  mile  up  the  creek.   A  scuffle 
ensued  during  which  Mathis  knocked  Ray  uncon- 
scious with  a  large  rock.   He  then  told  Still 
to  get  the  money  from  Ray's  pocket,  and  this 
Still  did.   Mathis  then  administered  the  coup 
de  grace  by  striking  several  frontal  blows  to 
the  head  of  the  supine  victim  with  either  the 
same  or  another  large  rock. 

"The  two  then  departed  from  the  scene. 
Still,  driving  Ray's  truck,  using  a  pair  of 
gloves  furnished  by  Mathis,  and  Mathis  driving 
his  own  car.   Mathis  returned  to  the  apartment 
in  East  Palo  Alto  where  he  lived  with  a  young 
woman  named  Kathy  Taylor,  arriving  about  3  a.m. 
He  complained  of  an  injured  thumb,  telling 
Kathy  that  he  had  been  a  fight  and  that  if 
anyone  inquired  she  was  to  say  that  he  had 
been  home  since  8  p.m.  that  evening. 

"Mathis  and  Still  met  on  Sunday  morning 
and  disposed  of  the  clothes  they  had  worn  the 
previous  night  by  throwing  them  into  the  bay. 
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About  3  p.m.  Sunday,  Mathis  was  arrested  by 
San  Mateo  County  sheriff's  deputies  and  taken 
to  the  Redwood  City  jail  where  San  Jose  police 
officers  questioned  him.   Mathis  told  them  he 
had  been  home  all  night,  and  Kathy  confirmed 
his  story.   He  was  then  taken  to  San  Jose  for 
further  questioning  until  about  11  p.m.,  when 
he  was  allowed  to  sleep.   At  the  time  he  was 
arrested  Mathis 's  thumb  appeared  to  be  split, 
but  he  had  no  other  serious  injuries.   He  told 
officers  that  he  had  caught  his  thumb  in  the 
door  of  his  car. 

"On  Monday  morning  the  interrogation 
resumed  about  8:30  a.m.  and  Mathis  continued 
to  deny  all,  even  when  told  that  Kathy  had 
changed  her  story  and  had  admitted  that  he  had 
not  returned  home  until  3  a.m.   During  the 
course  of  the  interrogation  Monday  morning 
Mathis  requested  to  see  his  attorney.   He  was 
then  being  represented  by  Cyril  Ash,  a  San 
Jose  attorney,  in  another  criminal  matter. 
The  officers  attempted  to  telephone  Ash,  but 
his  line  was  busy.   The  questioning  continued. 

"At  11  a.m.  Monday,  Still  was  arrested 
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and  immediately  gave  a  complete  statement  to 
the  police  implicating  Mathis  as  the  major 
perpetrator  of  the  crime.   Confronted  with  the 
evidence  the  police  now  possessed,  Mathis 
again  requested  to  see  his  attorney  and  again 
the  police  placed  a  call  to  Ash's  office, 
this  time  reaching  his  secretary  who  told  them 
the  attorney  was  in  court.   The  officer  left 
word  for  Ash  to  call  the  police  department  in 
regard  to  a  client  who  wished  to  see  him. 
Following  this  call  Mathis  agreed  'to  tell  the 
truth, '  and  a  recorded  statement  was  taken 
from  him.   That  statement  was  later  introduced 
at  the  trial. 

"The  statement  which  Mathis  gave,  however, 
was  neither  a  confession  nor  the  truth.   It 
was  an  attempt  to  absolve  himself  from  both 
the  robbery  and  the  murder  by  casting  suspi- 
cion upon  a  third  individual.   Mathis  told  the 
police  that  although  he  had  been  in  Alum  Rock 
Park  and  had  parked  his  car  off  the  road  as 
though  stuck,  he  had  done  so  at  Still's  sugges- 
tion; that  he  had  merely  accompanied  Still  at 
the  latter 's  importuning  and  had  no  idea  what 
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still  planned  to  do  about  Ray's  money;  that 
while  Ray  was  hooking  up  the  tow  cable,  a 
mysterious  stranger  appeared  from  the  bushes 
and,  confusing  him  with  Ray,  hit  him,  Mathis, 
over  the  head,  rendering  him  unconscious; 
that  the  stranger  and  Still  then  robbed  and 
killed  Ray.   He  indicated  that  the  stranger 
resembled  a  person  named  Larry  Jones  he  had 
seen  talking  with  Still  at  Fisher's  bar. 

"The  police  then  apprehended  Jones,  who 
was  held  for  a  brief  period  and  released  when 
his  alibi  was  substantiated.   During  the 
remainder  of  the  investigation  Mathis  gave  no 
further  statements,  and,  during  a  trip  to  the 
scene  of  the  crime  with  Still,  he  urged  Still 
not  to  cooperate  with  the  police,  reminding 
him  that  he  had  no  duty  to  do  so. 

"At  the  trial  the  recorded  statement  was 
used  to  discredit  the  appellant's  veracity. 
The  prosecution  demonstrated  that  the  exculpa- 
tory elements  of  the  story  were  fabrications. 
Mathis,  testifying  on  his  own  behalf,  admitted 
enticing  Ray  into  the  park,  but  said  it  was 
part  of  a  plan  devised  with  Mrs.  Ray  to  test 
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Ray's  fidelity  to  his  wife.   He  said  that  he 
was  surprised  when  Still  hit  Ray  over  the  head. 
He  denied  giving  Still  the  tool  and  said  that 
Still  had  disappeared  into  the  bushes  as  soon 
as  they  had  parked  the  car  and  that  he  assumed 
it  was  because  Still  needed  to  relieve  him- 
self.  According  to  Mathis ,  Still  did  not  hit 
Ray  hard  enough  to  knock  him  unconscious  and 
Ray  had  then  taken  the  tool  from  Still  and 
charged  after  Mathis  while  uttering  oaths 
about  Mathis  'playing  around'  with  his  wife. 
Mathis  said  he  ran  to  the  creek  where  Ray 
eventually  caught  up  with  him.   Ray  attempted 
to  hit  him  several  times  while  Mathis  protested 
that  he  did  not  want  to  fight.   After  warding 
off  several  blows  Mathis  managed  to  trip  Ray, 
who  fell  into  the  creek.   Mathis  said  he  then 
picked  up  a  rock  and  hit  Ray  once  on  the  back 
of  the  head  and  then  ran  from  the  scene.   He 
said  that  Still  had  apparently  followed  them 
down  to  the  creek,  waited  until  Mathis  hit  Ray 
and  ran,  and  then  had  taken  Ray's  money  and 
killed  him. 

"Appellant  testified  he  had  given  a  false 
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statement  to  the  police  because  he  was  tired 
and  depressed,  wanted  to  see  his  lawyer,  and 
thought  that  if  he  told  a  story  that  brought 
a  new  suspect  into  the  investigation  he  would 
gain  some  time  and  relief  from  the  questioning. 

"At  the  penalty  phase  of  the  trial  the 
prosecution  asked  for  the  death  penalty  for 
Mathis  but  not  for  Still.   Two  character  wit- 
nesses testified  to  instances  of  prior  violence 
by  Mathis  for  which  he  had  been  convicted.   The 
district  attorney  stressed  that  Mathis  had 
tried  to  implicate  an  innocent  man  in  this 
crime."  63  Cal.2d  at  419-422. 

In  the  proceedings  below,  appellant's  principal 
contention  was  the  the  extrajudicial  statement  of 
October  20,  1963,  described  in  the  California  Supreme 
Court  opinion,  supra,  was  involuntary  and  therefore  its 
admission  at  the  state  trial  worked  a  denial  of  due 
process  of  law.   In  its  opinion,  the  district  court  sum- 
marized the  circumstances  surrounding  that  confession  as 
follows : 

"The  crime  of  which  petitioner  was  con- 
victed took  place  around  1:30  a.m.  on 
October  20,  1963.   Petitioner  was  arrested  at 
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about  3:00  p.m.  that  same  day.   After  being 
arrested  he  was  taken  to  the  San  Mateo  County 
jail  in  Redwood  City,  and  questioned  by  the 
San  Jose  police  for  about  half  an  hour.   Peti- 
tioner at  this  time  told  police  that  he  had 
been  home  all  night  and  knew  nothing  about  the 
crime.   About  6:00  p.m.  he  was  taken  from 
Redwood  City  to  the  San  Jose  Police  Station, 
and  from  7:00  p.m.  to  11:00  p.m.  he  was  ques- 
tioned further.   His  story  that  he  had  been 
home  all  night  did  not  change.   At  11:00  p.m. 
he  was  taken  to  the  Santa  Clara  City  Jail,  and 
was  left  alone  until  8:00  a.m.  the  next  morning, 
Monday,  October  20,  1963.   At  this  time  he  was 
taken  back  to  the  San  Jose  police  department 
and  questioned  further.   All  morning  he  stuck 
to  his  alibi  that  he  had  been  home  all  night. 
"Sometime  after  noon  petitioner  changed 
his  story,  and  at  2:45  p.m.  he  made  a  formal 
statement  to  the  police  which  was  transcribed 
on  a  recording  disc  with  his  knowledge.   In 
this  statement  he  retracted  his  first  story 
and  admitted  being  at  the  scene  of  the  crime 
at  the  time  of  the  crime,  but  said  that  he  was 
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not  responsible  for  the  murder  and  gave  an 
elaborate  explanation  about  what  happened.   At 
trial  petitioner  took  the  stand  and  told  a 
third  story  regarding  the  events  which  took 
place  at  the  scene  of  the  crime  and  repudiated 
many  of  the  points  set  forth  in  the  statement 
referred  to  above.   The  statement  was  intro- 
duced at  trial  and  the  disc  recording  played 
to  the  jurors  for  the  purpose  of  putting  peti- 
tioner at  the  scene  of  the  crime  and  as 
evidence  of  prior  inconsistent  statements." 
(TR  212-213) . 

APPELLANT'S  CONTENTIONS 

1.  The  district  court  was  in  error  when  it 
concluded  that  petitioner's  extrajudicial  statement  was 
not  involuntary. 

2.  The  district  court  erroneously  concluded 
that  no  constitutional  rights  of  appellant  were  violated 
by  references  to  the  Alum  Rock  Park  re-enactment. 

3.  The  district  court  erroneously  refused  to 
apply  the  Escobedo  rule   to  this  case. 

/ 
/ 


3.   Escobedo  v.  Illinois,  378  U.S.  478  (1964) 
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SUMMARY  OF  RESPONDENT'S  ARGUMENT 

I.   The  district  court  correctly  found  that 

appellant's  statement  was  voluntary. 

II.   No  prejudice  to  appellant  resulted  from 

the  incidental  comment  on  his  failure  to  participate  in 

a  re-enactment  of  the  crime. 

III.   The  district  court  was  not  required  to 

apply  the  Escobedo  rule  to  petitioner. 

ARGUMENT 

I 

THE  DISTRICT  COURT  CORRECTLY  FOUND  THAT 
APPELLANT'S  STATEMENT  WAS  VOLUNTARY 

Appellant's  principal  contention  on  this  appeal 
is  that  his  extrajudicial  statement  of  October  21,  1963, 
was  involuntary  in  that  it  was  the  product  of  psycholo- 
gical coercion.   Before  addressing  ourselves  directly  to 
this  contention,  we  would  note,  however,  that  this  Court 
is  not  called  upon  to  try  the  issued  of  voluntariness  de 
novo,  but  rather  to  determine  the  decision  of  the 
district  court  was  correct.   This  decision  comes  before 
this  Court  buttressed  by  a  double  presumption  of 
correctness.   First,  Rule  52(a)  of  the  Federal  Rules  of 
Civil  Procedure  provides  that  on  appeal  findings  of  fact 
shall  not  be  set  aside  unless  clearly  erroneous  and  that 
due  regard  shall  be  given  to  the  opportunity  of  the  trial 
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court  to  judge  the  credibility  of  the  witnesses.   This 
rule  has  been  applied  by  this  Court  in  habeas  corpus 
cases  in  analogous  situations  where  the  district  court, 
after  a  hearing,  has  found  that  a  plea  of  guilty  was 
voluntarily  entered.   See  Knowles  v.  Gladden,  378  F.2d 
761  (9th  Cir.  1967);  Barber  v.  Gladden,  327  F.2d  101 
(9th  Cir.  1964) . 

In  addition  to  the  above-noted  presumption,  a 
separate  and  distinct  presumption  of  correctness  applies 
in  this  case  by  virtue  of  Title  28,  United  States  Code 
section  2254(d).   That  section  provides  that  in  a  habeas 
corpus  proceeding  instituted  in  a  federal  court  by  a 
state  prisoner,  a  determination  after  a  hearing  on  the 
merits  of  the  factual  issue  made  by  a  state  court  of 
competent  jurisdiction  in  which  the  applicant  and  the 
state  were  parties,  shall  be  presumed  to  be  correct  if 
the  federal  court  is  satisfied  that  the  petitioner  had  a 
fair  opportunity  to  present  his  side  of  the  issue  in  the 
state  court,  and  that  the  procedure  afforded  him  by  the 
state  was  adequate  to  afford  him  a  full  and  fair  hearing, 
The  legislative  history  of  this  section  shows  that  it 
was  intended  by  Congress  to  provide  a  qualified  applica- 
tion of  the  doctrine  of  res  judicata  and  create  reason- 
able presumptions  in  federal  habeas  corpus  cases  where 
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state  convictions  were  under  collateral  attack.   See 
Cong.  Record,  Vol.  112,  pp.  4887,  4895  (1966). 

In  the  present  case,  the  district  court  in 
addition  to  hearing  testimony  on  the  issue  of  voluntari- 
ness, reviewed  the  record  of  petitioner's  trial  and  the 
opinion  of  the  Supreme  Court  of  California  (TR  213-214) . 
Such  review  convinced  the  district  court  that  the  Supreme 
Court  of  California  gave  careful  consideration  to  all 
claims  of  error  advanced  by  petitioner,  including  his 
claim  of  involuntariness ,  and  that  for  the  reasons  stated 
in  the  opinion  they  were  found  without  merit.   Since  the 
district  court  found  no  deficiencies  in  the  state  fact- 
finding process,  the  presumption  of  correctness  provided 
in  section  2254(d)  applied  to  the  state  finding  of 
voluntariness.   Clearly  that  presumption  was  in  no  way 
vitiated  when  the  district  court,  out  of  solicitude  for 
the  rights  of  the  appellant,  exercised  its  discretion  to 
hold  an  evidentiary  hearing  and  reached  a  conclusion 
identical  to  that  reached  in  the  state  courts. 

Thus,  the  question  presently  before  the  court 
is  whether  there  is  any  legal  reason  why,  as  the  United 
States  Supreme  Court  did  in  Davis  v.  North  Carolina,  384 
U.S.  737  (1966),  this  Court  should  hold  appellant's 
extrajudicial  statement  involuntary  as  a  matter  of  law. 
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We  respectfully  submit  that  there  is  none.   Although 
petitioner  cites  Bram  v.  United  States,  168  U.S.  532 
(1897)  for  the  proposition  that  confronting  a  suspect 
with  the  accusations  of  his  accomplice  is  inherently 
coercive  he  correctly  notes  that  this  theory  has  been 
superseded  by  at  least  two  more  recent  decisions  of  the 
Supreme  Court.   See  Stein  v.  New  York,  346  U.S.  156 
(1953)  overruled  on  another  point  in  Jackson  v.  Denno, 
378  U.S.  368  (1964);  and  Cicenia  v.  Lagay,  357  U.S.  504 
(1958)  ,  overruled  as  to  another  point  in  Miranda  v. 
Arizona,  384  U.S.  436  (1966).   In  fact,  however,  the 
rationale  of  Bram  seems  to  be  that  under  the  circumstances 
present  in  that  case  the  very  process  of  putting  questions 
to  the  defendant  was  inherently  coercive  because  the  cir- 
cumstances suggested  to  the  defendant  that  he  was  required 
to  answer.   This  rationale  has  been  squarely  rejected  by 
the  Supreme  Court. 

"...  [T]his  Court  (in  cases  coming  here  from 
the  lower  federal  courts) ,  the  courts  of 
England  and  of  Canada,  and  the  courts  of  all 
the  States  have  agreed  in  holding  permissible 
the  receipt  of  confessions  secured  by  the 
questioning  of  suspects  in  custody  by  crime- 
detection  officials.   And,  in  a  long  series  of 
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cases,  this  Court  had  held  that  the  Fourteenth 
Amendment  does  not  prohibit  a  State  from  such 
detention  and  examination  of  a  suspect  as, 
under  all  the  circumstances,  is  found  not  to 
be  coercive."  Culombe  v.  Connecticut,  367 
U.S.  568,  589-591  (1961).   (Footnotes  omitted). 

For  purposes  of  this  proceeding,  we  think  the 
best  argument  that  we  could  make  in  answer  to  appellant's 
claim  of  psychological  coercion  has  already  been  made  by 
the  district  court.   After  carefully  reviewing  the  record 
of  the  state  trial  and  the  opinion  of  the  Supreme  Court 
of  California,  hearing  the  testimony  of  witnesses,  exami- 
ning the  exhibits,  and  finally  listening  to  approximately 
ten  hours  of  tape  recordings,  that  court  prepared  a 
thoroughgoing  opinion  which  we  submit  so  convincingly 
answers  petitioner's  claim  of  psychological  coercion  that 
we  can  do  no  more  than  submit  it  to  this  Court  as  our 
argument  on  the  issue.   Therefore,  we  respectfully  incor- 
porate by  reference  as  our  argument  on  the  point  the 
appended  opinion  of  the  district  court  and  we  urge  this 
Court  to  follow  it. 

/ 
/ 
/ 
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II 

NO  PREJUDICE  TO  APPELLANT  RESULTED 
FROM  THE  INCIDENTAL  COMMENT  ON  HIS 
FAILURE  TO  PARTICIPATE  IN  A 
RE-ENACTMENT  OF  THE  CRIME 

As  noted  in  the  opinion  of  the  district  court, 
as  well  as  that  of  the  Supreme  Court  of  California,  on 
the  day  after  petitioner  made  the  extrajudicial  state- 
ment that  he  had  been  at  Alum  Rock  Park  on  the  night  of 
the  murder,  the  investigating  officers  took  him  along 

with  Billy  Still,  his  accomplice  where  Still  re-enacted 

4/ 

his  part  in  the  crime  (RTST  725-732) .    Still  was  eager 
to  cooperate  with  the  officers  and  re-enacted  his  por- 
tion in  the  crime  (RTST  698) .   Appellant  on  the  other 
hand,  after  commencing  to  act  out  his  part,  refused  to 
cooperate  in  the  re-enactment  and  then  refused  and  told 
Still  that  he  did  not  have  to  do  anything  either  (RTST 
801) .   Petitioner  now  characterizes  this  incident  as  "a 
mute  participation,"  although  that  term  is  a  misnomer. 
Actually,  appellant's  conduct  was  a  refusal  to  partici- 
pate.  Before  the  district  court  and  here  on  appeal, 
petitioner  characterizes  this  as  a  coerced  admission  by 
silence  and  further  states  that  at  the  trial  the 


4.   "RTST" refers  to  the  reporter's  transcript  of 
the  state  trial  introduced  in  evidence  before  the 
district  court.  Docket  Entry  22. 

19. 


prosecution  introduced  this  "mute  participation"  into 
evidence  and  argued  therefrom  that  petitioner's  silence 
in  the  face  of  such  accusations  constituted  in  effect  an 
admission  that  the  accusations  were  undeniable. 

We  think  that  the  district  court  effectively 
answered  this  argument  by  stating  as  follows  in  its 
opinion: 

"A  thorough  examination  of  the  trial 
transcript  reveals  no  place  where  anyone 
argued  that  petitioner's  silence  or  refusal 
to  participate  should  raise  an  inference  of 
any  kind  of  admission.   Petitioner  was  not 
cross  examined  on  this  point.   There  are  only 
two  places  in  the  prosecution's  argument  where 
the  incident  was  even  referred  to.   The  first 
time,  p.  1514  of  the  trial  transcript,  the 
reference  was  tangential  to  a  point  about  the 
general  consistency  of  Billy  Still's  various 
statements.   The  second  time,  at  page  1544  of 
the  trial  transcript,  the  reference  was  in 
connection  with  the  series  of  inconsistencies 
in  the  statements  of  petitioner  Mathis.   No 
objection  was  made  by  petitioner's  counsel 
either  time,  and  this  Court  finds  no  prejudice 
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whatever  to  petitioner  in  either  of  the  refer- 
ences during  argument  or  when  these  facts  were 
first  adduced."  (TR  223). 

Moreover,  it  should  also  be  noted  that  if  there 
has  been  an  argument  to  the  effect  that  Mathis'  silence, 
when  he  was  obviously  standing  on  his  rights,  was  to  be 
taken  as  an  admission  of  guilt  such  argument  would  have 
been  clearly  erroneous  under  California  law.   See  People 
V.  Simmons ,  28  Cal . 2d  699  (1946).   However,  the  testimony 
was  elicited  and  the  passing  comments  made  without  any 
objection  on  petitioner's  behalf.   When  he  failed  to 
object  at  the  trial,  he  bypassed  a  readily  available 
state  remedy  and  therefore  is  now  in  no  position  to  com- 
plain of  the  point  on  federal  habeas  corpus.   See  Nelson 
V.  People,  346  F.2d  73  (9th  Cir.  1965). 

Ill 

THE  DISTRICT  COURT  WAS  NOT  REQUIRED  TO 
APPLY  THE  ESCOBEDO  RULE  TO  PETITIONER 

Appellant's  final  contention  is  that  despite 

the  clear  holding  to  the  contrary  in  Johnson  v.  New 

Jersey,  384  U.S.  719  (1966),  the  Escobedo  rule  applies 

to  his  case.   His  argument,  while  not  easy  to  follow, 

seems  to  be  that  because  the  California  Supreme  Court 

applied  the  Escobedo  test,  it  therefore  did  not  consider 

the  coercion  issue  and  petitioner  did  not  receive  a  fair 
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appeal.   There  are  several  answers  to  this  argument  but 
the  one  that  comes  most  readily  to  hand  is  that  this 
Court  is  not  sitting  in  review  of  the  decision  of  the 
Supreme  Court  of  California  on  petitioner's  state  court 
appeal,  although  as  we  have  noted  earlier,  that  decision 
is  entitled  to  a  strong  presumption  of  correctness.   The 
subject  of  this  appeal  is  the  decision  of  the  district 
court  after  an  evidentiary  hearing  in  which  the  issue  of 
voluntariness  was  thoroughly  litigated. 

Secondly,  despite  appellant's  contentions  to 
the  contrary,  the  Supreme  Court  of  California  did  review 
the  voluntariness  of  the  aspect  of  the  case  and  stated 
that  "an  examination  of  the  record  discloses  no  question 
of  that  nature  present."   People  v.  Ma this,  supra,  63 
Cal.2d  at  431,  n.  7.   (TR  96) . 

In  any  event  the  most  dispositive  answer  to 
petitioner's  contention  is  that  the  United  States  Supreme 
Court  is  the  final  arbiter  of  the  scope  of  a  newly 
announced  constitutional  rule.   That  Court  has  unequivo- 
cally declared  that  the  Escobedo  rule  does  not  apply  to 
cases  that  went  to  trial  prior  to  the  date  of  that 
decision. 

/ 
/ 
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CONCLUSION 

We  respectfully  submit  that  the  order  of  the 
district  court  denying  appellant's  petition  for  a  writ 
of  habeas  corpus  should  be  affirmed. 

Dated:   April  22,  1968 


THOMAS  C.  LYNCH,  Attorney  General 
of  the  State  of  California 

EDWARD  P.  O'BRIEN 

Deputy  Attorney  General 


RRGrpp 

CR  SF 
66-1812A 


ROBERT  R.  GRANUCCI 

Deputy  Attorney  General 
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CERTIFICATE  OF  COUNSEL 

I  certify  that  in  connection  with  the  prepara- 
tion of  this  brief,  I  have  examined  Rules  18,  19  and  39 
of  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  and  that,  in  my  opinion,  this  brief  is  in  full 
compliance  with  these  rules. 

Dated:   April  22,  1968 


<-<jt.»*^ti«*C' 


ROBERT  R.  GRANUCCI 
Deputy  Attorney  General 
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EXHIBIT 


ZH  THB  UNITED  STATES  DZSTRZCT  COURT  FOR  THE 
NORTHERH  DISTRICT  OP  CALIFORNIA 


DOVZB  CARL  MATHIS, 


Patitloner, 


vs. 


LAHR&MCE  B.  WILSON,  Warden. 
California  .State  Prison, 
San  Qu.^ntln,  California, 

Respondent. 


)  Ceae  No.  46059 

) 

)  ORDER  DEHYINQ  WRIT  OF  HABEAS 

)  CORPUS,  OISCHARQINO  STAY  OF 

)  EX)lX:UTI0N  HERETOFORE  GRANTED 

)  AND  ORDER  FURTHER  STAYING 

)  EXECUTION. 

) 
) 
) 


Thla  is  a  petition  for  a  writ  of  habeas 
corpus.   Petitioner  is  incarcerated  by  the  State  of 
California  pursuant  to  Jury  verdicts  finding  petitioner 
guilty  of  murder  In  the  first  degree  pnd  robbery  in  the 
first  degree,  and  fixing  the  penalty  at  death.   An  order 
to  show  cause  was  issued,  the  execution  of  petitioner's 
defth  sentence  was  stayed,  petitioner  w»3  appointed 
counsel,  and  a  full  evidentiary  hearing  was  held,  at 
which  petitioner  was  present  and  testified. 


IT  A 


'   The  crlfflo  of  Which  petitioner  was  convicted 
took  place  around  It 30  a.m.  on  October  20.  1963.   Peti- 
tioner was  arrested  at  about  3iOO  p.m.  that  same  day. 
After  being  arrested  he  vaa  taken  to  the  San  Mateo  County 
jail  in  Redwood  City,  and  questioned  by  the  San  Jose 
police  for  about  half  an  hour.   Petitioner  at  this  time 
told  police  that  he  had  been  home  all  night  end  knew 
nothing  about  the  crime.   About  6s00  p.m.  he  wns  taken 
from  Redwood  City  to  the  San  Joue  Police  Station,  and 
from  7i00  p.m.  to  lltOO  p.m.  he  was  questioned  further. 
Hia  story  that  he  had  been  honie  all  night  did  not  change. 
At  lliOO  p.m.  he  was  taken  to  the  Santa  Clara  City  Jail, 
and  was  left  alone  until  8i00  a.m.  the  next  morning, 
Monday,  October  20,  19G3.   At  this  time  he  was  taken  back 
to  the  San  Jose  police  department  and  questioned  further. 
All  morning  he  stuck  to  his  alibi  that  he  httd  been  home  all 
night. 

Sometime  after  noon  petitioner  changed  his 
story,  and  at  2t45  p.m.  he  made  a  formal  statement  to 
the  police  which  was  transcribed  on  a  recording  disc  ' 
with  his  knowledge.   In  this  statement  he  retracted  his 
first  3tory  and  admitted  being  at  the  scene  of  the  crime 
at  the  tiroo  of  the  crime,  but  said  thnt  he  was  not  re- 
sponsible for  the  murder  and  gave  an  elaborate  explanation 
about  what  happened.   At  trial  petitioner  took  the  stand 
and  told  a  third  story  regarding  the  events  which  took 
place  at  the  scene  of  the  crime  and  repudiated  many  of 
the  points  set  forth  In  the  statement  referred  to  above. 
The  statement  was  Introduced  at   trial  zind  the  disc 
recording  played  to  the  jurors  for  the  purpose  of  putting 
petitioner  at  the  scene  of  the  crtine  end  ss  evidence  of 


;.rior  inconsistent  stetements,  j 

Petitioner's  contention  and  ground  for 
r«.Oioi  in  this  Court  is  thnt  the  2:4'i  p.m.  ststement 
wrs  not  given  to  the  ix)lica  voluntarily,  end  thet  when 
tliis  stPtomont  wpj  used  pgpinst  him  at  trial,  petitioner's 
r  i  iht  to  he  protected  mjFinst  salf-incriininntion  was 
viol f ted. 

Petitioner  alleges  that  he  suffered  p  scries 
of  pcrsonnl  fnd  physicpl  acts  of  pbuse  from  the  police 
while  in  their  custody.   Ke  ellegcs  thst  at  the  time 
he  pgreed  to  qive  the  atoteraont  he  wp3   in  a  weakened  con- 
dition end  suffering  from  Ipck  of  food,  the  influence  of 
alcohol,  fatigue,  ppin  from  wounds  suffered  t)ie  dny  before, 
more  pain  from  the  extraction  of  p  sr.iiple  of  blood  and 
the  extrection  by  the  police  of  3everol  hairs  from  his 
head  by  tho  roots  on  the  evening  of  October  20.   l5o 
alleges  thct  he  was  not  permitted  to  cont?ict  a  lawyer, 
and  was  subjected  to  debilitating  police  interrogation 
methods  by  physically  and  mentally  superior  police  ' 
officers. 

Petitioner  alleges  thf.t  the  abusive  treat- 
ment and  the  forceful  interrogation  coerced  him,  in  his 
weakened  condition,  into  giving  the  2:4i)  p.m.  statement 
involuntarily. 

Petitioner's  conviction  was  appealed  before 

the  Supreme  Court  of  the  State  of  California.   In  its 

opinion  affirming  the  conviction  and  sentence,  the  Court 

referred  to  the  involuntary  confession  issue  now  before 

this  Court  as  follows: 

■Although  appellant  hasi  alluded  to  the 
additional  issue  of  voluntariness,  an  exjwnination 
of  the  record  discloses  no  question  of  that  nature 
present.   Voir  dire  exprainotion  of  the  interrogators 


r«vealed  no  lnst«uic«s  of  mistreatment  with  the 
possible  exception  of  the  medical  attention  given 
to  appellant's  thumb.   Bow«ver,  appellant  never 
complained  that  the  pain  caused  by  that  injury 
prompted  hln  to  give  the  statement.   Additionally-, 
appellant  had  been  In  custody  (or  only  24  hours 
when  he  made  the  statement  and  had  bean  allowed 
eight  or  more  hours  of  sleep."   People  v.  Mathls. 
63  Cal.Zd  416,  406  P. 2d  65,  46  Cal.  Rptr.  785 
(1965),  46  Cal.  Rptr.  at  794  f.7. 

It  la  evident  from  the  above  quotation 
and  the  remainder  of  the  opinion,  that  the  Supreme  Court 
of  the  State  of  California  gave  careful  consideration 
to  all  claims  of  error  advanced  by  petitioner,  and  for 
reasons  stated  therein  found  them  to  bo  without  merit. 

However  in  view  of  the  nature  of  the  claims 
raised  and  the  existence  of  pertinent  United  States 
Supzeme  Ccurt  case  law  which  has  succeeded  the  conviction 
and  a.vpeal  in  the  California  courts,  this  Court  ordered 
an  eviilentlary  hearing  and  has  reviewed  the  record  of  - 
this  case  in  its  entirety  in  reaching  itis  own  conclusions. 

One  issue  in  this  case,  the  distinction 
between  the  prejudice  caused  by  an  exculptory  statement 
versus  an  inculpatory  statement,  has  been  determined 
■  In  Miranda  v.  Arizona,  384  U.S.  436  (1966).   In  that 
case  the  Supreme  Court  ruled  that  such  a  distinction 
between  the  two  can  no  longer  be  made.   Accordingly  this 
Court  will  treat  the  2i45  p.m.  statement  as  being  clearly 
Incriminating . 

During  the  entire  time  petitioner  was  being 
questioned  in  the  interrogation  room  at  the  San  Jose 
'  police  department  on  October  20  and  October  21,  the 
conversations  between  petitioner  and  police  %rare  being 
tape  recorded,  and  these  recordings  were  admitted  into 
evidence  at  the  evidentiary  hearing  before  this  Court 
(Exhibits  1  through  6).   This  Court  has  listened  to  all 
of  the  recordings  prior  to  and  during  the  time  the  2i45  p.«. 
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statanent  vaa  taken  from  petitioner,  and  moat  of  the  re- 
maining tapes  Introduced.   The  accuracy  of  the  tapes  le 
not  disputed. 

With  regard  to  the  allegations  of  abusive 
treatment  and  weakened  condition,  this  Court  finds  as 
follows  I   Petitioner  was  fed  only  one  sandwich  between 
the  time  of  hie  arrest  and  his  2i45  stateaio'nt.  Ho  wcs 
given  this  sandwich  around  noon  on  October  21.  Other  thpn 
petitioner's  testimony  there  wjis  no  evidence  that  the  lack 
of  food  could  be  attributed  to  sn  attempt  of  the  police 
to  starve  petitioner.   There  wns  never  n  time  anywhere  on 
the  topes  when  petitioner  asked  for  food.   Hor  on  the  tapes 
was  there  ever  a  time  when  the  police  withlield  food  on  the 
condition  tlint  pctltionor  tnpke  o  atPtement.  There  wpg 
evidence  thtt  on  the  morning  of  the  21st  of  October  petitioner 
wfis  of  flared  brctikfnst  fit  tho  city  jail.   Sevorj»l  pli^cen  on 
the  tapon  petitioner  while  referring  to  his  jictlvitieo  after 
he  had  arisen  from  bed  on  Sund?iy  morning,  October  20,  stated 
that  he  never  rte  breok£f<3ti  this  would  recount  for  his 
refusal  to  eat  breakfast  on  October  21.  ' 

Petitioner's  allegation  that  he  was  inebriated 
is  not  born  out  by  the  evidence.   At  9:10  p.m.  on  tho  evening 
of  October  20,  a  spinple  of  blcod  wes  tnken  from  potltionor. 
When  analyzed  this  blood  showed  pn  ?lcohol  content  of  .02%. 
See  p.  501  ?^nc".  p.  554  of  tho  trial  trrnacript.   Thus  what- 
ever petitioner's  condition  when  ho  wris  rrrefjted,  by  the 
morning  of  October  21  he  could  not  have  been  suffering 
from  the  effects  of  alcohol.   Even  on  Sunday  evening  the 
tapes  indicate  tliat  petitioner's  elocution  was  not  hampered 
at  all,  and  he  never  wavered  regarding  the  details  of  his 
story.   Thus  whatever  the  stato  of  petitioner's  mind  shortly 
before  his  2:45  p.m.  statement,  it  was  not  the  result  of 
alcohol. 
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Petitioner  waa  without  th«  benefit  of 
«dvic«  of  wiy  Inwyer  during  the  entire  period  of  his 
interrogation.   The  t;<pes  hnvo  recorded  two  separate 
occasions  on  which  he  soufjht  the  opportunity  to  talk  to 
his  lawyer.   On  the  first  the  police  refused.   On  the 
second,  which  occurred  jufit  before  petitioner  gave  his 
2«45  p.m.  statement,  the  police  officer  who  hrd  been 
interrogating  petitioner  telephoned  the  office  of  petitioner's 
lawyer  but  wns  unpblc  to  rocch  the  l^^^^yer.   Potlttonor  al" 
leges  that  he  made  nvany  more  requests  to  see  his  lawyer 
outside  the  interrogation  room  and  earshot  of  the  tape 
recorder. 

Petitioner's  trial  began  on  April  21,  1964 
before  both  Escobodo  v.  Illinoia,  370  U.S.  478  (JUne  22,  1964) 
and  Xironda  v.  Arir.onp,  Se-l  U.S.  436  (JUne  13,  1966). 
Thus  under  the  rule  established  in  Johnoon  v.  l?fiw  Jersey, 
384  U.l*.  710  (1966),  the  constitutional  right  to  have 
a  lawyer  when  police  exercise  custody  over  a  person  end 
the  right  to  be  informed  of  tliin  do  not  apply  retroactively 
to  petitioner  Mathis.   On  the  other  hand  the  lack  of, 
counsel  during  police  interrogation  is  an  important  factor 
to  be  considered  in  deciding  whether  a  given  statement 
has  been  coerced.   Davia  v.  Horth  Carolina,  384  U.S.  737 
(1966).   Thus  the  issue  before  the  Court  in  this  connection 
is  the  extent  to  which  petitioner's  lack  of  counsel  had 
a  coercive  effect  in  producing  petitioner's  2i45  p.m. 
statement. 

Two  facts  tend  to  refute  petitioner's 
allegation  that  the  lack  of  a  lawyer  infected  the  volun- 
tariness of  his  steteiocnt.   On  the  evening  of  the  2l3t, 
petitioner  and  two  other  inen  agreed  to  make  a  jointly 
recorded  statement  of  their  conflicting  versions  of  what 
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happ«n«d.   At  th«  tine  of  this  jointly  >ecordea  statemant 
petitlonar  r«f«rred  to  his  request  to  talk  to  his  lawyer 
just  before  making  the  2i4S  p.m.  statement,  and  said  that 
before  he  had  given  the  2i45  p.m.  statement  ho  had  asked 
for  his  lawyer,  but  ftiereafter  had  decided  to  give  the 
statement  anyway.  The  comment  says  by  itself  what  can  be 
gleaned  from  listening  to  tho  tape.   Petitioner  w?8  putting 
together  a  story  which  would  save  him  from  a  murder  charge. 
Not  to  insist  on  talking  to  his  lawyer  might  make  the 
statement  more  believable.   But  tho  correlary  inference 
ia  that  giving  the  statement  was  not  tied  to  the  lack  of 
preoence  of  counsel. 

It  may  bo  assumed  that  had  a  lawyer  visited 
petitioner  before  ho  gave  his  2i45  p.m.  statement  end  the 
usual  "don't  aey  anything"  advice  were  given,  the  statement 
would  not  hfive  been  elicited.   Jlowover,  prior  to  the 
EscobodvT  decision,  nupro,  police  were  not  required  to 
permit  a  suspect  to  oee  a  lawyer  when  he  wsb  arrested. 
The  fact  that  a  prompt  aununoning  of  counsel  would  have 
saved  petitioner  from  making  the  2:45  p.m.  stateinont .is 
not  proof  that  the  lack  of  a  lawyer  subjected  petitioner 
to  coersion.   As  discussed  below,  it  is  the  opinion  of 
this  Court  that  petitioner  was  induced  to  moke  the  state- 
ment from  an  entirely  different  circumstance. 

Petitioner's  allegations  regarding  pain 
and  suffering  from  various  wounds  and  police  extractions 
of  blood  and  hair  are  conipletely  without  basis.   Petition- 
er's thumb  was  injured  and  given  limited  treatment.   Peti- 
tioner was  stripped  and  police  looked  over  his  body  for 
any  other  signs  of  a  scuffle,  but  found  none.   Police 
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iMX«  unabl*  to  d«t«ct  any  of  th«  alleged  gaahas  on  tha 
haad  and  lag  and  chaat  at  a  tlaa  when  they  were  energeti- 
cally searching  for  this  type  of  a  clue.   Petitioner 
registered  no  complaint  regarding  this  pain  to  the  police 
on  the  tapes,  but  arguably  this  could  be  explained  by  his 
attempts  to  avoid  being  placed  at  the  ?cene  of  any  alter- 
cation.  This  Court  finds  that  the  injuries  to  the  head. 
the  bacX,  and  the  leg,  if  they  did  exist,  were  minor  and 
%irare  not  debilitating,  and  as  such  could  not  have  contri- 
buted significantly  to  petitioner's  alleged  fear,  fatigue 
and  confusion. 

The  police  did  admit  that  on  Sunday  evening 
they  tooX  a  sample  of  blood  from  petitioner  and  that  they 
pulled  several  hairs  fron  his  head  by  the  roots.   Poti- 
tioncr  had  given  permission  to  the  police  to  take  these 
samples,  and  he  never  complsinod  on  the  tapes  regarding 
the  taking  of  these  samples.   VJhatevar  pain  petitioner 
suffered  on  those  occasions  was  temporary  nnd  did  not  per- 
sist to  the  next  noming. 

With  regard  to  the  interrogation  by  police, 
petitioner  alleges  that,  "Throughout  the  interrogation, 
the  police  used  every  method  available  to  them,  short  of 
outright  violance,  to  coerce  the  petitioner  into  making 
the  statements  he  ultimately  made.   The  police  frightened 
him,  tired  him,  nnd  verbally  abused  him  throughout  the 
interrogation  period."   It  Is  clear  from  the  tapes  that 
the  questions  aoked  by  police  wore  directed  towards 
getting  a  statement  which  incorporated  some  of  the  evidence 
they  had  against  petitioner,   liowaver  until  his  2i45  p.m. 
statement  petitioner  did  not  change  his  alibi  that  he  was 
home  all  night  and  that  his  thumb  was  smashed  in  a  car 
door. 
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nia  gucatlona  asked  by  polloa  vara  not 
Bskad  In  a  confuslrxjr  manner  or  in  a  hasted  or  vengeful 
■annar.   Hia  quastlona  end  ansvars  cantered  on  the  subject 
of  exactly  What  petitioner  had  been  doing  and  where  ho 
had  gone  all  day  Saturday,  October  19  and  Sundny,  October  20. 
Much  of  the  time  wea  spent  hashing  through  petty  details. 
A  constant  subject  of  the  (juestloning  wes  a  hat  found 
near  the  murdered  man's  body,  which  police  suspected 
belonged  to  petitioner.  Vhe   explanation  given  by  peti- 
tioner for  the  injury  to  his  thumb  was  gone  over  by  police 
time  and  time  again.   Petitioner  was  also  repeatedly 
questioned  regarding  the  source  of  soi  e  money  he  was  sup- 
posed to  have  given  a  woman  with  whom  ho  had  been  living. 
It  is  clear  that  the  police  \*<iX0   nttcnfting  to  break  down 
petivioner'a  first  otory  and  to  trap  him  into  self-contra- 
dicticn. 

Petitioner  alleges  that  he  was  induced  to 
make  the  2i4S  p.m.  statement  by  promises  that  he  would 
be  charged  with  a  lesser  crime  than  murder  if  he  mode  a 
statement.   The  tapes  do  show  thot  the  police  were  attempt- 
ing to  obtain  from  him  a  otctement  admitting  that  ho  had 
some  connection  with  the  criiue.   The  method  used  was  to 
suggest  that  if  there  were  some  self-defense  aspect  to 
the  incident.  tl>e  charge  could  be  less  then  first  degree 
murder,  but  that  on  the  basis  of  the  information  they 
had  at  that  time  (that  petitioner  had  lured  the  victim, 
known  to  carry  a  large  amount  of  cash,  to  a  secluded  area) 
the  charge  would  be  murder  under  the  felony  murder  rule. 
However,  what  was  said  by  the  police  never  amounted  to 
a  promise  of  any  kind.  The  otatementa  of  the  police 
were  essentially  informative. 
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In  addition,  petitioner  nover  responded 
to  thes«  allaged  promis«B.   Aa  discusaed  below,  the 
statement  given  by  petitioner  did  not  incorporate  the 
idea  of  aelf-dofense,  but  placed  the  blame  for  the  murder 
on  some  other  person.   The  statement  was  responsive  to  the 
inConnatlon  that  a  cohort  o£  petitioner's  h{<d  boon  arrested 
and  had  confessed  and  directly  implicated  petitioner. 

Petitioner  alleges  also  he  felt  threatened 
witli  bodily  harm  and  intiinidnted  by  the  police  deprication 
of  continually  calling  him  "nigger'.  Th&   tapes  do  not 
substantiate  either  of  these  charges.   The  police  denied 
those  allegations,  Hipeciflcally.  'Phics   Court  finds  that 
petitioner's  testimony  in  support  of  these  allegations 
wea  completely  untrue. 

Petitioner  alleges  that  \x)lice  used  threats 
againi't  Kathy  Taylor,  the  girl  v/ith  whom  ho  was  living 
at  that  time,  to  wear  down  his  resistenco.   Tliere  were  many 
references  to  ^Uss  Taylor,  but  in  many  different  contexts, 
only  one  of  which  included  the  possibility  that  she  might 
bo  Involved  In  the  crime.   This  Court  find3  that  neither 
the  relation  between  petitioner  and  this  womnn,  nor  the 
particular  reference  to  her  ware  such  as  to  in  any  way 
affect  the  voluntariness  of  i>etltioner'o  statement.   This 
Court  finds  that  pfititloner's  allegation  and  testimony 
that  his  statemonb  was  connected  with  concern  for  the 
well-being  of  Kothy  fsylor  j-re  a  complete  falsehood. 

i<03pondent  doGs  not  deny  that  during  the 
twenty-four  hour  period  proceeding  the  2j45  p.m.  statement, 
petitioner  had  no  contact  with  the  world  outside  of  police 
departments  and  jallo,  although  they  allege  that  he  had 
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pttrmlasion  to  mwikm   «ny  call  h*  wanted  Sunday  night  when 
he  waa  booked  at  the  city  jail.   It  is  likely  that  this 
fact  and  the  extensive  interrogation  did  have  sonie  effect 
on  petitioner.  However<  in  the  opinion  of  thia  Court  the 
effect  was  not  auch  that  it  coerced  the  2i45  p.m.  state- 
ment out  of  petitioner. 

The  remaining  question  on  the  involuntary 
statement  issue  is  whether  petitioner 'a  mental  and 
physical  condition  was  such  that  the  eleven  hours  of 
interrogation  coerced  tho  2i45  p.m.  statement.   In  this 
regard,  the  Court  finds  it  significant  that  the  atatoment 
was  given  to  police  shortly  «fter  thay  had  confronted 
petitioner  with  the  news  that  they  had  arrested  Dllly 
Still  and  that  Still  hod  given  them  a  stntentent  edniitting 
participation  in  the  crime  and  directly  implicating 
petitioner.   I»etitionGr  also  learned  that  Still  hod 
given  police  mony  dotrils  of  the  pair's  activities  which 
police  cbuld  readily  chock  out. 

Furthermore,  when  petitioner  did  give  the 
2i45  p.m.  statement,  he  did  not  simply  "spill  his  guts' 
but  presented  police  with  a  cnrefully  contrived  story 
which  was  intended  to  be  a  coinplete  defense  to  my 
prosecution  for  murder  and  most  of  which  he  repudiated 
et  trial  as  not  boin^  true. 

All  during  the  interrogation  on  the  morning 
before  ha  gave  the  statcruent,  petitioner  had  parried  the 
police  questions  firmly,  quietly,  patiently,  and  with 
thorough  consistency. 

In  addition,  contrary  to  petitioner's 
testimony,  tho  tapes  show  that  ho  wns  told  by  the  police, 
albeit  inforroally,  of  his  right  to  remain  silent  several 
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tlflMS  bsfor*  making  his  2i45  p.m.  statement. 

In  addition  the  eleven  hours  of  question- 
In?  was  not  uninterrupted.  At  different  tines  petitioner 
was  left  alone  in  the  interrogation  room  for  periods  of 
5  to  15  minutes. 

Accordingly  it  is  the  finding  of  this  Court 
that  the  most  Important  factor  in  causing  petitioner  to 
make  the  2i45  p.m.  statement  to  police  was  the  confronting 
him  with  Billy  Still's  atatement.   It  la  also  tlie  finding 
of  this  Court  that  at  the  tiiao  petitioner  gave  up  his 
first  alibi,  ho  was  not  suffering  from  unusual  fatigue 
or  any  confused  state  of  mind.   Petitioner  gave  his  state- 
ment frooly,  voluntarily,  and  without  compulsion  or  In- 
ducomant  of  any  sort. 

Petitioner  cites  H?vnea  v.  V/aahington, 
373  U.S.  503  (19G3)  es  p  cnsfl  almost  identical  on  its 
facta  with  tli«  present  one  r<nd  in  which  a  confession  was 
held  to  be  Involuntary,   with  regard  to  the  facts  recited 
by  the  United  States  Supreme  Court  one  nignificent  dis- 
tinction is  that  the  recital  of  voluntariness  contained 
In  the  confession  was  infected  with  the  promise  of  the 
police  to  let  "'aynes  call  his  wife,  in  effect,  only  after 
Haynos  gave  ix>lice  a  statement.   Here  the  recital  of 
voluntariness  in  the  2:45  p.m.  statemont  contains  no  such 
limitation,  and  on  the  tape  the  recital  is  spoken  in  a 
positive,  convincing  iuanner.   Most  significant  in  rejecting 
petitioner's  comparison  of  the  Haynes  case,  supra,  is 
the  picture  this  Court,  after  a  careful  review  of  the 
entire  record,  has  gleaned  of  petitioner  as  being  quite 
able  to  maintain  cor.iplete  control  over  what  ho  woirld  say 
end  of  his  right  to  aay  nothing  during  the  entire  period 
of  police  interrogation. 
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Petitioner  hue   raised  one  additional  issue. 
During  petitioner's  trial  it  was  brought  out  on  direct 
examination  of  a  police  officer  that  petitioner  had  stood 
mute  and  refused  to  participate  in  the  reenactmont  of  the 
crime  at  the  scene  of  the  crime.  The   police  initiated  tlie 
idea  of  the  reenactment,  and  had  obtained  Billy  Still's 
cooperation.   Petitioner  alleges  that  the  prosecution 
improperly  attempted  to  draw  an  inference  of  an  aUmisalon 
of  guilt  from  petitioner's  ailence  in  the  face  of  the  ac- 
cusations which  were  inherent  in  the  reonactmant  by  Billy 
Still  and  the  police's  attempt  to  gain  petitioner's  coopera- 
tion. 

A  thorough  examination  of  the  trial  transcript 
reveals  no  place  where  anyone  argued  that  petitioner's 
silence)  or  refusal  to  perticipnto  sliould  raise  nn  inference 
of  any  tiind  of  admission.   Petitioner  wns  not  crooa  cxcunincd 
on  this  toint.   There  pre  only  two  places  in  the  prosecu- 
tion's argvimont  where  the  incident  was  even  referred  to. 
The  first  time,  p.  1514  of  the  trial  transcript,  the  refer- 
ence W03  tangential  to  a  !K)int  cbout  the  general  consictency 
of  Billy  Still's  various  .Ttatercents.   The  second  time,  at 
page  1544  of  the  trial  transcript,  the  reference  was  in 
connection  with  the  series  of  inconolstancies  in  the  state- 
ments of  petitioner  Mathls,   No  objoction  was  made  by 
petitioner's  coun-^ol  olthar  time,  pnd  this  Court  finds  no 
prejudice  whatever  to  p«titioner  in  »»ither  of  the  references 
during  argument  or  when  tl->ese  facts  were  first  adduced.  ; 

In  view  of  the  above  it  is  ordered  that  this 
petition  for  a  writ  of  hnbaas  corpus  must  be  and  hereby 
is  DENIED. 
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Furthar,  It  ia  hereby  ordered  that  the  atiiy 
of  execution  previously  ordered  by  this  Court  on  Decem- 
ber 13,  196G  la  hereby  OISCHARGKD. 

Further,  it  ia  hereby  ordered  that  the  above 
order  dlacharging  the  stay  of  execution  Is  stayed  for  a 
period  of  alxty  daya  so  th?t  petitioner,  if  ho  ia  so 
advised,  may  have  time  to  appeal  this  ordor  or  to  inltiste 
further  proceedings  in  this  matter. 


Dotodi   Soptem^r','  L  --'  >3'<>l967 


■'•LP-  ,  T-  C.    •--Q.T.L.MB  :>G 

United  States  District  Judge 
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STATEMENT  OF  PLEADINGS  AND  JURISDICTION 

This  is  a  civil  action  by  Grant  Construction  Company, 
plaintiff -appellant,  to  recover  from  Underwriter's  at  Lloyd's 
London  and  Northwest  Underwriters,  defendants -appellees,  the 
sum  of  $100,  000.00  under  the  provisions  of  a  poHcy  of  personal 
accident  insurance  issued  by  said  defendants,  together  with  attorney's 
fee  and  costs.    The  insured,  now  deceased,  was  Joseph  W.  Grant 
and  plaintiff-appellant,  Grant  Construction  Company,  is  the  named 
beneficiary  under  the  policy. 

This  action  was  commenced  in  the  United  States  District 
Court  for  the  District  of  Idaho,  Northern  Division,  by  complaint 
[iled  February  10,   1965.  (R.5)   The  defendants  appeared  in  the 
action  by  filing  an  answer.  (R.  17) 

An  agreed  stipulation  of  facts  was  filed.  (R.22)  The  cause 
ivas  tried  by  the  Court  sitting  without  a  jury  and  a  judgment  in  favor 
3f  defendant  was  entered  August  30,  1967.  (R.60) 

The  jurisdiction  of  the  District  Court  was  invoked  pursuant 
:o  the  provisions  of  Title  28,  United  States  Code  Annotated,  Sec.  1332. 

The  jurisdiction  of  this  Court  to  review  this  case  arises  under 
Title  28,  United  States  Code  Annotated,  Sees.  1291-1294,  this  being  a 
:inal  decision  and  judgment  of  a  District  Court  from  which  an  appeal 
nay  be  taken. 


STATEMENT  OF  THE  CASE 

Prior  to  the  trial  of  this  action,  the  parties,  through  their 
respective  attorneys  of  record,  entered  into  a  written  stipulation 
regarding  some  of  the  facts  (R.22)  involved  in  the  case.    The  stipu- 
lated facts  are: 

Northwest  Underwriters,  acting  for  and  on  behalf  of  Lloyd's 
of  London,  through  McGovern -Carroll  Company,  agency  of  Spokane, 
Washington,  did,  on  the  10th  day  of  May,   1962,  for  a  premium  paid, 
insure  Joseph  W.  Grant  under  Certificate  of  Insurance  LNWT  No. 
102798  for  the  sum  of  $100,  000.00  against  accidental  bodily  injury, 
according  to  the  terms  and  conditions  of  that  policy;  with  Grant 
Construction  Company  as  beneficiary. 

Joseph  W.  Grant  died  on  the  18th  day  of  June,   1962. 

The  autopsy  finding  of  Dr.  Alberto  M.  Barrera,  the  local 

coroner,  were  as  follows: 

"Autopsy  findings  in  this  case  of  the  late  Mr. 
Joseph  William  Grant,  65  year  old  adult  male. 
Time  of  the  death  about  2:30  P.M.,  June  18, 
1962.    Death  was  due  to  acute  coronary  obstruc- 
tion by  infarctus  of  the  right  descending  branch 
of  the  coronary  artery  of  the  heart.    Death  was 
more  or  less  instantaneuous. 
"Signed  at  Kaslo,  B.C.,  June  19,   1962." 


Li  addition  to  the  foregoing  stipulated  facts  the  evidence 
established  that  on  the  day  of  his  death,  Joseph  W.  Grant  and  his 
wife  were  fishing  on  Kootenai  Lake,  British  Columbia,  Dominion  of 
Canada,  in  a  sixteen -foot  fiberglass  boat.    The  boat  was  powered  by 
a  45  horsepower  Mercury  motor  with  a  10  horsepower  auxiliary  motor. 
The  weight  of  the  boat  and  motors  was  1500  pounds.    Mrs.  Grant 
weighed  125  pounds. 

While  they  were  fishing  a  sudden  storm  condition  developed 
with  high  winds  and  rough  water  which  caused  them  to  fear  that  their 
boat  might  capsize.    Neither  the  deceased  nor  his  wife  could  swim. 
Deceased  became  emotionally  upset,  nervous  and  distressed  and  he 
undertook  to  beach  the  boat.    The  shoreline  was  extremely  jagged  and 
steep.    Mr.  Grant  drove  the  boat  as  near  to  the  shoreline  as  water 
depth  permitted  and  then  crawled  out  of  the  boat  into  the  water  and  with 
a  rope  tugged  and  pulled  on  the  boat  in  an  attempt  to  lodge  it  onto  the 
shoreline . 

Considerable  time  was  spent  by  deceased,  both  in  and  out  of  the 
cold  water,  in  an  attempt  to  lodge  and  secure  the  boat  against  the  storm. 
The  action  of  the  water  and  the  winds  was  such  as  to  cause  the  boat  to 
be  thrown  against  the  rocks  located  along  the  shoreline  threatening  to 
destroy  the  boat. 

After  repeated  strenuous  efforts  and  much  exertion  in  attempt- 
ing to  lodge  and  secure  the  boat  he  became  very  pale  and  appeared  to 


be  gasping  for  breath.    Upon  reaching  the  boat  he  slumped  into  the 
boat  in  an  unconscious  condition  and  he  died  very  shortly  thereafter. 
His  body  was  returned  to  Kaslo,  British  Columbia  where  an  autopsy 
was  performed,  the  results  of  which  are  stated  in  the  foregoing 
stipulated  facts. 

SPECIFICATIONS  OF  ERROR 

(1)  The  Court  erred  in  its  interpretation  and 
construction  of  the  insurance  contract  to  the  prejudice  of  plaintiff. 

(2)  The  Court  erred  in  concluding  that  the  death  of 
insured,  although  accidental,  was  not  an  accidental  death  within  the 
coverage  provided  by  the  insurance  contract. 

(3)  The  evidence  does  not  support  a  conclusion  that 
the  pre-existing  condition  of  the  insured  was  a  material  contributing 
cause  of  his  death. 

(4)  The  Court  erred  in  concluding  that  the  evidence  is 
insufficient  to  sustain  a  finding  of  death  from  physical  exhaustion. 

(5)  The  Court  erred  in  entering  judgment  for  the 
defendant  and  denying  plaintiff  the  right  to  recover  the  amount  pro- 
vided under  the  insurance  contract. 
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ARGUMENT 

SPECIFICATIONS  OF  ERROR    #  1  and  #  2 
Having  determined  that  the  death  here  involved  was  accidental 

the  trial  court  necessarily  applied  an  erroneous  interpretation  and 

construction  upon  the  insurance  contract  in  order  to  defeat  appellants' 

claim . 

The  pertinent  portions  of  the  insuring  clauses  contained  in 

the  policy  here  involved  are  as  follows: 

"INSURING  CLAUSE:    If  at  any  time  during  the 
currency  of  this  Certificate  the  Assured  shall 
sustain  any  accidental  bodily  injury  which  shall, 
solely  and  independently  of  any  other  cause 
within  twelve  (12)  calendar  months  from  the  date 
of  the  accident  causing  such  bodily  injury,  occa- 
sion the  disablement  of  the  Assured  as  herein- 
after defined  and  a  claim  be  substantiated  under 
this  Certificate,  the  Underwriters  will  pay  to 
the  Assured,  his  Executors,  Administrators  or 
Assigns  (or  in  case  such  bodily  injury  shall  occas- 
ion the  death  of  the  Assured,   to  the  Beneficiary 
or  Beneficiaries  named  herein)  according  to  the 
schedule  of  Compensation  herein  specified  within 
thirty  (30)  days  after  satisfactory  proof  of  death 
or  disablement  to  the  Underwriters." 


The  policy  also  contains  a  list  of  definitions  of  some  of  the 

language  used  in  said  insuring  clause  among  which  is  the  following: 

"DEFINITIONS:    It  is  understood  and  agreed  that: 
'2.    Bodily  Injury  Which  Shall  Occasion  Death'  in- 
cludes, in  addition  to  the  coverage  herein  provided, 
death  by  exposure  to  the  elements  or  physical  ex- 
haustion or  drowning  resulting  from  an  accident  or 
mechanical  or  other  failure  of  anything  used  as  a 
means  of  conveyance  or  transportation." 
(underscoring  supplied) 

Tlie  exclusionary  language  contained  in  the  policy  reads,   so 

far  as  pertinent,  as  follows: 

"1.    EXCLUSIONS:    This  Certificate  does  not  cover 

death,  injury  or  dismemberment: 

"(a)... 

"(b)   Directly  or  indirectly  caused  or  contributed 

to  by  .   .   .  disease  or  natural  causes  ..." 

The  foregoing  quoted  provisions  of  this  policy  fix  the  insuring 

liability  of  appellee.    The  language  used  therein  is  of  appellee's  choosing, 

and  we  believe  it  to  be  a  generally  recognized  rule  that  the  construction 

:o  be  placed  upon  it  should  be  most  favorable  to  the  insured  and  least 

favorable  to  the  author  of  the  policy.    Watkins  v.  Federal  Life  Ins.  Co., 

54  Ida.  174,  29  P. 2d  1007;  O'Neil  v.  New  York  Life  Ins.  Co.,  65  Ida. 

722,   152  P. 2d  707;  Finley  v.  Prudential  Life  &  Casualty  Ins.  Co.  (Ore.) 

388  P. 2d  21. 
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The  trial  court  in  its  "Memorandum  Opinion"  which  consti- 
tutes the  Findings  of  Fact  and  Conclusion  of  Law  of  the  trial  court  (R.59) 
stated  that  "the  Court  is  therefore  bound  to  apply  the  substantive  law  of 
Idaho  so  far  as  the  same  may  be  ascertained."    The  Court  also  stated 
that  "Idaho  has  regularly  construed  insuring  clauses  favorably  to  the 
insured. "    We  agree  with  the  foregoing  quoted  statements  of  the  Court. 

We  also  agree  with  the  following  quoted  definition  and  state- 
ment regarding  "an  accident"  as  contained  in  the  Court's  opinion,  to- 
wit: 

"Where  the  result  of  an  act  was  not  natural 
and  probable  and  should  not  reasonably,  under 
all  the  circumstances,  have  been  foreseen, 
and  is  tragically  out  of  proportion  to  a  trivial 
cause,  it  is  an  accident  in  this  jurisdiction 
within  the  meaning  of  this  policy.    Q'Neil  v. 
New  York  Ufe  Ins.  Co.,  65  Ida.  722,   152  P. 2d 
707  (1944).      Tliat  the  act  of  the  decedent  was 
voluntary  or  deliberate  does  not  change  this 
result.    Rauert  v.  Loyal  Protective  Ins.  Co., 
61  Ida.  677,   106  P. 2d  1015  (1940)." 

The  trial  court  specifically  found  that  "certainly  Mr.  Grant's 

death  was  unforeseen  and  unexpected"  and  concluded  that  under  the 

facts  and  the  Idaho  law,  the    death  here  involved  was  "accidental". 

(R.  6  &  9)   Notwithstanding  the  finding  that  the  death  was  accidental 

recovery  was  denied  because  the  Court  concluded  that  the  death  was 

contributed  to  by  the  pre-existing  diseased  condition  of  the  insured. 


It  is  our  contention  that  the  Court,   in  arriving  at  the  conclu- 
sion that  appellant  was  not  entitled  to  judgment  erred  in  interpreting 
both  the  provisions  of  the  policy  and  the  evidence.    We  shall  first 
discuss  the  policy  coverage  and  later,  in  this  brief,  discuss  the 
insufficiency  of  the  evidence. 

We  believe  that  the  more  recent  decisions  of  the  Appellate 
Courts  throughout  our  land  interpreting  risk  exclusion  clauses  similar 
to  the  one  here  involved,  are  not  strictly  in  accord  with  earlier  deci- 
sions.   We  consider  the  case  of  Brooks  v.  Metropolitan  Life  Ins.  Co. 
(Cal.   1945)  163  P.  2d  689  to  be  a  recent  well  considered  and  influential 
case.     It  dealt  with  an  insurance  policy  containing  very  similar  pro- 
visions to  ones  involved  in  this  case.    The  policy  insured  Brooks 
'against  the  results  of  bodily  injuries  .  .  .  caused  directly  and 
independently  of  all  other  causes  by  violent  and  accidental  means.  " 
The  policy  further  provided  that  it  shall  not  cover  "accident,   injury, 
disability,  death  or  any  other  loss  caused  wholly  or  partly,  directly 
or  indirectly,  by  disease  or  mental  infirmity  or  medical  or  surgical 
treatment  therefor.  "    The  insured  was  suffering  from  incurable 
cancer  of  long  duration  and  died  in  a  fire  which  started  in  his  bedroom. 
The  Court  in  sustaining  an  order  granting  a  new  trial  at  the  request 
of  defendant,   stated: 


". .  .that  the  presence  of  preexisting  disease 
or  infirmity  will  not  relieve  the  insurer  from 
liability  if  the  accident  is  the  proximate  cause 
of  death;  and  that  recovery  may  be  had  even 
though  a  diseased  or  infirm  condition  appears 
to  actually  contribute  to  cause  the  death  if  the 
accident  sets  in  progress  the  chain  of  events 
leading  directly  to  death,  or  if  it  is  the  prime 
or  moving  cause." 

"Although  it  appears  that  the  insured  was 
suffering  from  an  incurable  cancer  and  was 
under  the  influence  of  narcotics  given  to  relieve 
pain,  and  that  by  reason  of  his  weakened  and 
infirm  condition  he  may  have  been  less  able 
than  a  normal  person  to  withstand  the  effect  of 
the  injuries,  there  is  evidence  from  which  the  court 
could  conclude  that  the  proximate  cause  of  his 
death  was  burns  received  in  a  fire  of  accidental 
origin. " 

In  a  later  California  case  entitled  Stokes  v.  Police  and  Fireman's 
Ins.  Ass'n,  243  P. 2d  144  the  Court  had  under  consideration  a  policy 
providing  for  payment  where  "death  is  caused  by  external,  violent  and 
accidental  means,  independent  of  all  other  causes". 

The  Court,  on  rehearing,  stated: 

"It  is  our  opinion  that  it  is  now  the  settled  law 
of  this  state  since  the  Brooks  decision  that  a 
recovery  may  be  had  under  the  provisions  of  a 
policy  providing  for  payment  where  "death  is 
caused  by  external,  violent  and  accidental  means, 
independent  of  all  other  causes'  and  'excluding 
payment  where  death  is  caused  wholly  or  in  part 
by  disease'  if  the  accident  is  the  proximate  cause 
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and  sets  in  motion  a  chain  of  events  leading 
directly  to  death,  and  notwithstanding  the 
fact  that  a  pre-existing  disease  contributed 
to  the  death.    Since  the  court  here  found  as 
a  fact  that  the  accident  was  the  prime  and 
moving  cause  of  death  (the  pre-existing  heart 
disease  only  contributing)  it  cannot  be  said  as 
a  matter  of  law,  in  interpreting  the  provisions 
of  the  policy  and  the  evidence,  that  the  death 
of  Stokes  was  caused  in  whole  or  in  part  by 
any  pre-existing  heart  disease.    As  stated 
above,  counsel  in  the  Brooks  and  Happoldt 
cases  endeavored  to  avoid  liability  on  the 
same  grounds  as  appellant  here;    namely,  that 
death  was  not  caused  by  the  accident,  independ- 
ent of  all  other  causes,  but  was  caused  in  part 
by  a  pre-existing  heart  disease."    (citing  cases) 

In  this  connection  we  call  attention  to  the  decision  in  Graham  v. 


Police  &  Firemen's  Ins.  Ass'n,  (Wash.),    116  P. 2d  352,   wherein  the 
court  thoroughly  considered  and  discussed  the  effect  of  physical 
infirmity  of  insured  at  the  time  of  accident.    In  this  case  the  policy  pro- 
vided for  payment  to  the  beneficiary  in  the  event  the  insured  died 
"through  external,  violent  and  accidental  means  independent  of  all 
other  causes."    Insured  fell  and  injured  himself  while  undertaking  to 
rescue  his  daughter  from  a  fire  and  died  approximately  10  days  later. 
He  was  59  years  of  age  and  had  suffered  from  angina  pectoris.    The 
following  are  excerpts  from  the  court's  opinion: 

"It  is  true  that  the  insured  had  a  disease 
of  the  heart  which  had  manifested  itself  on 
more  than  one  occasion.    That  alone,  how- 
ever, will  not  prevent  a  recovery  on  the 


policy.  " 

'"The  weight  of  the  authorities  and  the 
decided  trend  of  modern  authority  is  to  the 
effect  that,   where  disease  merely  contributes 
to  the  death  or  accident,  it  is  not  the  proximate 
cause  of  the  death  or  injury,  nor  a  contributing 
cause,   within  the  meaning  of  the  terms  of  the 
policy.'   Kearney  v.  Washington  National  Insurj 
anceCo.,   184  Wash.  579,  52  P. 2d  903,   904. 

"In  order  to  recover  under  a  policy  such  as  we 
have  before  us,  the  law  does  not  require  that 
a  person  must  be  in  perfect  health  at  the  time 
an  accident  occurs.    Pierce  v.  Pacific  Mutual 
Life  Ins.  Co.,  Wash.,   109  P. 2d  322. 

"If  it  were  otherwise,  an  accident  policy  such 
as  the  one  under  consideration  would  be  of  no 
value  after  the  insured  had  contracted  some 
disease  regardless  of  the  fact  that  premiums 
had  been  paid  for  many  years.    Such  cannot  be 
the  intent  of  the  contract.    It  is  only  necessary 
for  the  evidence  to  disclose  that  the  accident 
was  a  direct  and  proximate  cause  of  the  death 
and  that  the  proximate  cause  is'  ***  that  which 
sets  in  motion  a  train  of  events  bringing  about 
a  result  without  the  intervention  of  any  force 
operating  or  working  actively  from  a  new  and 
independent  source. '    Pierce  v.  Pacific  Mut. 
Life  Ins.  Co.,  supra,  (citing  cases) 

"The  fact  that  the  physical  infirmity  of  the 
victim  may  be  a  necessary  condition  to  the 
result  does  not  deprive  the  injury  of  its  dis- 
tinction as  the  sole  producing  cause.    In  such 
case,  disease  and  low  vitality  do  not  rise  to 
the  dignity  of  concurring  causes,  but,  in  having 
deprived  nature  of  her  normal  power  of  resist- 
ance to  attack,  appear  rather  as  the  passive  allies 
of  the  agencies  set  in  motion  by  the  injury. 
Driskell  v.  United  States  Health  &  Ace.  Lis. 
Co.,   117  Mo.  App.  362,  93  S.W.  880,  882." 


In  Shafer  v.  American  Casualty  Company  53  Cal.  Reptr.  446, 
decided  September  19,   1966,  the  Court  considered  facts  very  similar 
to  those  in  the  instant  case.    The  policy  covered  death  resulting 
"directly  and  independently  of  all  other  causes  from  bodily  injury  .  . 
and  effected  solely  through  accidental  means,   ..."  coverage  for 
"disease"  is  expressly  excluded. 

The  insured  was  involved  in  an  automobile  accident  as  a 
result  of  which  he  sustained  a  bruise  on  his  arm  and  shock.    At  the 
time  of  the  accident  the  insured  had  a  serious  condition  of  arteriosclero- 
sis in  his  coronary  arteries  and  he  also  had  a  greatly  enlarged  heart. 
He  died  two  days  after  the  accident  from  a  heart  attack  caused  by 
coronary  thrombosis.    Tlie  court  found  that  the  coronary  thrombosis 
which  resulted  in  the  death  was  caused  by  a  concurrence  of  two  things; 

(1)   the  shock  sustained  in  the  accident  and  (2)  the  diseased  condition 

1 

iwhich  decedent  had  at  the  time  of  the  accident. 

The  Court  found  that  if  the  pre-existing  condition  of  arteriosclero- 
sis and  an  enlarged  heart  did  not  exist,  the  accident  alone  would  not  have 
caused  the  coronary  thrombosis  from  which  the  insured  died.    However, 
the  Court  did  find  that  "the  accident  was  the  prime  or  moving  cause 

! 

iwhich  resulted  in  bodily  injury  which  acted  upon  the  pre-existing  condi- 

i 

jtion  of  the  deceased,  so  as  to  complete  a  chain  of  events  which  led  to 

poronary  thrombosis  and  thus  to  his  death."    Judgment  for  plaintiff 


was  affirmed. 

In  this  case  the  Court  cites  and  quotes  from  many  cases, 
including  the  leading  California  cases  involving  insurance  contracts 
of  the  kind  we  are  dealing  with  in  this  instant  case. 

The  effect  of  pre-existing  bodily  infirmities  was  considered 

by  a  Federal  Court  in  Scanlan  v.  Metropolitan  Life  Ins.  Co.  93  F.  2d 

942  (C.C.A.  7th)  wherein  the  insurance  policy  involved  provided: 

"CLAUSE  9.    This  insurance  shall  not.   .  . 
cover  accident,  injury,  disability,  death  or 
any  other  loss  caused  wholly  or  partly, 
directly  or  indirectly,  by  disease  or  bodily 
or  mental  infirmity  ..." 

The  insured  suffered  several  broken  ribs  and  a  large  bruise  on 

his  left  leg  as  the  result  of  an  automobile  accident.    The  bruise  was  in 

, the  area  where  he  was  and  had  been  afflicted  with  varicose  veins.    His 

'death  occurred  15  days  after  the  accident  and  was  caused  by  the  breaking 

i 

:off  of  part  of  a  blood  clot  in  the  leg,  which  then  passed  through  his  veins 
jto  the  heart  and  ultimately  to  his  lungs  where  it  became  lodged.    The 
[trial  Court  found  that  "there  was  only  a  possibility  of  a  thrombus  occurring 
'in  the  varicose  vein  in  the  absence  of  the  injuries  sustained."    The  Court 
istated  that  the  precise  question  presented  is  "Was  Scanlon's  death 
caused  partially  by  his  bodily  infirmity?"    In  considering  the  question  the 
iCourt  said: 
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"While  the  bodily  infirmity  need  not  be 
the  sole  cause  of  the  death  to  defeat  recovery 
under  this  policy,  it  is  well  settled  that  the 
'cause'  as  here  used,  either  sole  or  partial, 
refers  to  something  different  than  a  disease 
or  affliction  rendered  more  serious  by  the 
consequences  of  the  accident. 

"One  may  recover  on  an  accident  policy  such  as 
here  in  issue  although  the  insured  suffers  from 
bodily  infirmities.     If  the  accident  brought  about 
conditions  from  which  death  resulted,  the  fact 
that  the  insured  was  ill,  aged  or  infirm,  or  had 
bodily  or  mental  infirmities,  would  not  bar 
recovery  provided  the  accident  excited  the  bodily 
infirmity  into  activity  and  death  resulted.    If  the 
infirmity  alone  would  not  have  caused  death,  it 
cannot  be  said  to  have  caused  death  when  the 
immediate  result  was  occasioned  by  an  infirmity 
which  became  active  only  because  of  the  accident. 
The  infirmity  may  have  made  the  insured  less 
able  to  resist,  but  if  the  accident  caused  the  con- 
dition which  in  turn  affected  the  weak  spot  which 
did  not  resist  as  well  as  a  healthy  body,  the  cause 
is  nevertheless  the  accident,  and  recovery  cannot 
be  avoided  or  evaded.  "    (Citing  cases) 

In  Life  and  Casualty  Ins.  Co.  of  Tenn.  v.  Jones  328  S.  W.  2nd 

118  (Ark.    -  1959)  the  Supreme  Court  of  Arkansas  considered  a  case 

where  the  pre-existing  bodily  infirmities  were  considerably  more  severe 

±ian  in  the  instant  case  and  two  insurance  policies  were  involved.    One 

Df  the  policies  contained  the  provision  that  it  "does  not  cover  death 

I 

:aused  directly  or  indirectly  from,  or  contributed  to  by  bodily  or 

Tiental  infirmities  or  disease  in  any  form  ..."    The  second  policy  was 

m  accident  policy  only  and  contained  the  following  quoted  provision,  to- 

Nit: 


"Benefit  for  Death  by  Accidental  Means  --  If  the 
insured,  after  the  effective  date  of  this  policy, 
sustains  drowning  or  bodily  injury  effected  solely 
through  violent,  external  and  accidental  means, 
and  if  such  drowning  or  bodily  injury  is  the  direct, 
independent  and  proximate  cause  of  the  death  of 
the  insured  ***  and  if  such  death  is  not  caused 
or  contributed  to  by  disease  or  infirmity,  the 
company  will  pay  the  sum  specified  ***." 

"Exclusions,  Reductions  and  Limitations:    This 
policy  does  not  cover  death  caused***directly 
or  indirectly  from,  or  contributed  to  by,  bodily 
or  mental  infirmities  or  disease  in  any  form***" 

During  an  altercation  insured  was  clubbed  upon  the  head  by  a 
Coca-Cola  bottle  and  died  about  one -half  hour  later.    An  autopsy  was 
performed  which  listed  the  cause  of  death,  "Coronary  thrombosis  and 
occlusion  of  the  left  anterior  descending  branch  of  left  coronary,  with 
myocardial  infarction;  severe  generalized  arteriosclerosis  with  severe 
coronary  sclerosis;  laceration  of  scalp  with  hemorrhage;  hypertensive 
cardiac  vascular  disease,  with  terminal  cardiac  failure***." 

Appellant  claimed  error  because  of  the  trial  Court's  refusal  to 

|give  a  requested  instruction  and  direct  a  verdict  for  it. 

j  The  Court  affirmed  the  judgment,  finding  no  error  in  the  trial 

Court's  refusal  to  give  Appellant's  requested  instruction  and  stated: 

"Our  exhaustive  research  reveals  the  law  to  be 
well  settled  in  this  state  that  an  insurance 
company  is  liable  on  their  policy  of  accident 
insurance  if  death  resulted  when  it  did  on  account 
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of  an  aggravation  of  a  disease  by  accidental 
injury,  even  though  death  from  the  disease 
might  have  resulted  at  a  later  period  regard- 
less of  the  injury,  on  the  theory  that  if  death 
would  not  have  occurred  when  it  did  but  for  the 
injury,  the  accident  was  the  direct,  independ- 
ent and  exclusive  cause  of  death  at  the  time." 
(Citing  cases). 

In  Kievit  v.  Loyal  Protective  Life  Ins.  Co.  34  N.j.  475,   170  A. 2d 
22  the  insured  sustained  injuries  when  he  was  struck  by  a  "two  by  four" 
while  on  the  job  as  a  carpenter.    Thereafter  he  developed  tremors  and 
became  totally  disabled.    Judgment  for  defendant  was  appealed  by  plain- 
tiff and  the  Supreme  Court  reversed  the  judgment. 

The  accident  policy  involved  indemnified  against  loss  resulting 
'directly  and  independently  of  all  other  causes  from  accidental  bodily 
injuries"  and  included  an  exclusionary  clause  which  excluded  loss 
i "resulting  from  or  contributed  to  by  any  disease  or  ailment." 

The  trial  court  found  that  insured's  injury  had  been  contributed 
ko  by   his  pre-existing  condition  known  as  Parkinson's  disease. 
i  In  reversing  the  trial  court,  the  Supreme  Court  of  New  Jersey 

stated: 

"When  members  of  the  public  purchase 
policies  of  insurance  they  are  entitled  to 
the  broad  measure  of  protection  necessary 
to  fulfill  their  reasonable  expectations. 
They  should  not  be  subjected  to  technical 
encumbrances  or  to  hidden  pitfalls  and  their 
policies  should  be  construed  liberally  in  their 
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favor  to  the  end  that  coverage  is  afforded 
'to  the  full  extent  that  any  fair  interpretation 
will  allow." 

"Where  particular  provisions,  if  read  literally, 
would  largely  nullify  the  insurance,  they  will 
be  severely  restricted  so  as  to  enable  fair 
fulfillment  of  the  stated  policy  objective." 

The  issue  in  the  case,  the  court  stated  was  "whether  the 

plaintiff's  disability  resulted  from  accidental  bodily  injuries  'directly 

and  independently  of  all  other  causes'  and  was  not  'contributed  to  by 

any  disease  or  ailment '  within  the  fair  purpose  and  meaning  of  the 

'defendant's  policy." 

I  The  Court  quoted  Justice  Hilton  in  Wolf  angel  v.  Prudential 

I 

Ins.  Co.  of  America,  209  Minn.  439,  296  N.W.  576  as  follows: 

"'Whenever  a  person  is  in  any  respect  below 
normal  in  health  or  bodily  resistance,  a  strict 
application  of  the  doctrine  that  the  accident  must 
be  the  sole  and  independent  cause  of  the  death 
would  probably  always  require  a  decision  for  the 
insurer  since  it  is  seldom,  from  the  medical 
point  of  view,  that  one  cause  is  solely  responsi- 
ble for  death.    Silver  stein  v.  Metropolitan  Life 
Ins.  Co.,  254  N.Y.  81,   171  N.E.  914;  72  ALR 
867.    This  consideration  has  persuaded  several 
courts  to  distinguish  between  legal  and  medical 
causes  and  recovery  is  allowed  wherever  the 
accident  and  its  effects,  acting  upon  an  imperfect 
state  of  health,  can  be  said  to  have  been  the  proxi- 
mate cause  of  death.'"    (citing  cases) 

We  beUeve  -  that  a  well  reasoned  discussion  of  the  correct 

view  which  should  be  taken  of  a  physical  infirmity  as  concerns  being  a 

contributing  or  concurring  cause  of  death  in  an  accident  case  is 


presented  in  the  Missouri  case  of  Driksell  v.  United  States  Health  &: 

Ace.  Co.  93  S.W.  880  wherein  the  court  stated: 

"People  differ  so  widely  in  health,  vitality, 
and  ability  to  resist  disease  and  injury 
that  what  may  mean  death  to  one  man  would 
be  comparatively   harmless  to  another,  and, 
therefore,  the  fact  that  a  given  injury  may 
not  be  generally  lethal  does  not  prevent  it 
from  becoming  so  under  certain  conditions: 
if  under  the  particular  temperament  of 
condition  of  health  of  an  individual  upon  whom 
it  is  inflicted  which  injury  appears  as  the 
active  efficient  cause  that  sets  in  motion 
agencies  that  result  in  death,  without  the  in- 
tervention of  any  other  independent  force, 
then  it  should  be  regarded  as  the  sole  and 
proximate  cause  of  death.    The  fact  that 
the  physical  infirmity  of  the  victim  may  be 
a  necessary  condition  to  the  result  does  not 
deprive  the  injury  of  its  distinction  as  a  sole 
producing  cause.    In  such  a  case,  disease 
and  low  vitality  do  not  rise  to  the  dignity  of 
concurring  causes,  but,  in  having  deprived 
nature  of  her  normal  power  of  resistance  to 
attack,  appear  rather  as  the  passive  allies  of 
the  agency  set  in  motion  by  the  injury." 

Many  additional  cases  supporting  a  like  view  could  be  cited, 

however  we  shall  conclude  this  portion  of  our  argument  by  quoting  an 

I 

[applicable  general  rule  which  is  stated  in  56  ALR  2d  816  as  follows: 

"There  is  seemingly  general  agreement  on  the 
proposition  that  if  an  unusual  happening  occurs 
in  conjunction  with  exertion  or  exercise  on  the 
part  of  the  insured,  and  this  is  followed  by  a 
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heart  attack,  recovery  may  (assuming  causation 
is  established)  be  had  under  a  policy  providing 
benefits  for  the  results  of  'accidental  means', 
whether  the  unusual  happening  precipitated  the 
exertion  or  occurred  in  the  course  of  the  same." 

Under  this  general  rule  is  cited  the  case  of  Commercial 
Travelers  Ins.  Co.  v.  Walsh  (1955,  CA  9th  Wash.),  228  F2d  200, 
56  ALR  2d  796,  in  which  case  the  insured  was  unloading  sacked  wheat 
from  his  truck;  one  of  the  sacks,  weighing  about  140  lbs.,  started  to 
fall;  insured  took  one  step  forward,  reached  out  and  quickly  grabbed  the 
sack  with  one  hand  and  held  onto  the  building  with  his  other  hand  holding 
the  sack  at  a  45    angle  until  his  son  could  go  around  the  truck  and 
straighten  the  sack.    Insured  felt  pain  in  his  chest  and  died  the  next 
day  as  a  result  of  a  coronary  occlusion.    An  autopsy  showed  a  pre- 
existing heart  condition.    TheU.  S.  Court  of  Appeals,  9th  Circuit  in 
affinning  the  trial  court's  decision  that  his  death  was  caused  by 
accident  stated: 

"However,  the  language  used  in  what  appellant 
contends  is  the  leading  Washington  decision  in- 
dicates that  where  the  act  of  the  insured  is  not 
'deliberate',  in  the  sense  of  being  voluntarily 
done  to  accomplish  a  planned  purpose,  the 
reaction  of  the  insured  to  danger  should  be 
considered  part  of  the  accident  causing  the 
coronary  occlusion. "   (Emphasis  added) 
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Ill  the  foregoing  cited  case  some  discussion  is  devoted  to  the 
effect  of  a  deliberate  act  on  the  part  of  insured.    No  such  deliberate 
act  is  involved  in  the  instant  case.    This  insured  did  not  leave  a  place 
of  shelter  and  safety  to  go  into  the  storm  exposure.    The  evidence 
shows  that  the  storm  suddenly  developed  and  that  insured  was  departing 
from  a  place  where  both  he  and  his  wife  were  in  imminent  danger  of 
drowning  and  was  endeavoring  to  make  their  way  to  relative  safety. 

SPECIFICATION  OF  ERROR  #3 

We  sincerely  contend  that  the  evidence  does  not  support  a 
conclusion  that  the  pre-existing  physical  infirmities  of  the  insured  were 
a  direct,  proximate  or  a  concurring  proximate  cause  of  his  death. 
Although  the  trial  court  did  not  find  that  the  pre-existing  physical 

infirmities  of  the  insured  constituted  a  direct  or  proximate  cause  of 

i 

the  death,  the  court  did  conclude  that  the  evidence  preponderated 
for  the  position  that  the  death  was  contributed  to  by  the  pre-existing 
diseased  condition  of  the  insured. 

It  is  evident  from  the  "Memorandum  Opinion"  that  the  trial 
court  considered  that  the  insured's  pre-existing  physical  infirmities 
consisted  of  two  conditions,  namely  -  arteriosclerosis  and  heart 
'trouble. 
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We  agree  that  the  evidence  is  sufficient  to  support  a  finding 
that  the  insured  had  a  pre-existing  arteriosclerosis  condition,  but  we 
do  not  agree  that  the  evidence  supp  orts  a  conclusion  that  he  had  a 
"severe  arteriosclerosis  condition".    The  record  (Tr.78)  discloses 

I 

that  Dr.  Stier  (a  witness  called  by  defendants)  "assumed"  that  insured 
had  a  severe  degree  of  arteriosclerosis,  notwithstanding  the  fact  that 

'the  witness  never  knew  the  deceased,  had  never  seen  him  either  before 

I 

or  after  his  death,  nor  did  the  witness  see  or  consult  any  record  which 
described  his  condition  as  being  "severe".    Since  arteriosclerosis  is 
a  hardening  of  the  arteries  and  is  a  condition  of  the  tissues  developing 
gradually  over  a  period  of  years  we  believe  the  witness  was  entitled  to 
assume  that  deceased  had  a  condition  commensurate  with  the  degree 
usually  present  in  a  person  of  comparable  age,  (64  years)  and  no  more. 

As  concerns  the  evidence  tending  to  show  that  insured  had  at 
isome  time  experienced  some  heart  trouble  the  record  shows  that 
insured's  widow  testified  that  "he  had  had  heart  trouble",  however  she 
[was  not  asked  as  concerns  how  long  before  his  death  he  had  experienced 
any  such  trouble.    The  only  other  mention  of  heart  trouble  was  a  state- 
ment  in  his  application  for  the  insurance  policy  here  involved  wherein 
'it  was  stated  that  he  (insured)  had,  in  about  the  year  1950,  been 
jCurned  down  for  insurance  because  of  a  suspected  heart  condition. 

i| 
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There  is  no  evidence  disclosing  the  extent  or  nature  of  any  heart 
trouble  he  experienced  during  the  years  or  months  immediately  pre- 
ceding his  death.    In  this  connection  we  call  attention  to  Mrs.  Grant's 
testimony  that  "he  went  out  and  played  golf  all  the  time  and  went  fish- 
ing and  hunting." 

Two  doctors  testified  in  this  case  and  were  asked  a  hypothetical 
question  based  upon  the  experiences  of  deceased  during  that  day.    Dr. 
Pearson  unequivocally  stated  that  in  his  opinion  the  death  of  deceased  was 
brought  about  and  caused  by  the  exposure,  strain  and  exertion,  and  was 
accidental.    Dr.  Stier,  who  was  called  by  defendant,  also  stated  it  was 
his  opinion  that  the  exposure,  strain  and  stress  was  the  cause  of  death. 
The  following  are  excerpts  from  Dr.  Stier's  testimony: 

"Q   In  your  opinion  did  this  stress  and  strain 
have  anything  to  do  in  regard  to  the  fact  that 
this  thrombosis  was  then  created  as  a  result 
of  this  stress  and  strain? 
A     Ask  that  Again. 

Q    In  your  opinion  was  this  thrombosis  the 
result  of  this  stress  and  strain? 
A     Yes." 

When  the  doctor  was  asked  if  he  put  any  credence  or  effect 

on  the  fact  that  death  followed  immediately  after  the  exertion  and  strain 

tie  answered: 
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"A         Certainly  I  put  credence  in  it. 

Q         What  credence  do  you  put  to  that? 

A         The  fact  that  the  stress  and  strain  probably 
was  the  terminal  event  that  caused  the 
thrombosis  and,  therefore,  caused  the 
death."    (Emphasis  supplied) 

Following  some  questioning  regarding  the  effect  of  stress  and 
itrain  in  causing  the  thrombosis  the  doctor  was  asked: 

"Q         What  about  the  emotional  factors,  Doctor? 
What  effect  does  that  have  upon  a  person? 
A         Same  effect. 

Q         What  about  the  two  combined  together? 
A         Very  definite  effect. 
Q         And  together  would  the  combination  of  these 

two  produce  a  thormbosis? 
A         Yes,   sir. 

Q         And  this  would  be  sudden? 
A         Yes,   sir. 

Q         And  death  would  be  instantaneous? 
A         It  could  be,  yes. 

*  *  * 

Q         You  stated  that  these  extreme  conditions  to 
which  this  man  was  then  being  subjected  to 
were  the  contributing  factors  that  caused 
this  thrombosis? 

A         Yes,   sir." 

Both  doctors  gave  credence  to  the  time  proximity  between  the 
musual  exertion  on  the  part  of  the  deceased  and  his  death.    This  is  in 
;eeping  with  the  following  quoted  excerpt  from  Le vine's  third  edition, 
clinical  Heart  Disease  which  was  read  into  this  record,  to-wit: 
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"The  most  important  point  in  many  of  these 
cases  is  the  time  relation  between  the  accident 
and  the  cardiac  abnormality.    If  the  exact  status 
of  the  patient  before  the  accident  is  known,  it  is 
reasonable  to  assume  that  new  objective  or 
subjective  evidence  of  disability  occurring  within 
minutes,  hours  or  several  days  is  due  to  the 
accident." 

We  believe  it  to  be  significant  in  this  case  that  no  witness, 
dther  lay  or  expert,  has  expressed  the  belief  or  opinion  that  had  it  not 
)een  for  the  unusual  stress  and  strain  exerted  by  insured  on  that 
x:casion  he  would  have  died  on  that  day.    In  fact  defendant's  witness, 
)r.  Stier  was  asked  "Now,  Doctor,  in  your  opinion  assuming  the 
veather  had  been  clear  and  nice  and  this  man  hadn't  exerted  and 
)ulled  and  tugged  on  the  boat  and  hadn't  done  any  of  these  events  you 
lad  heretofore  assumed,  do  you  think  that  the  man  would  have  died  with 
irteriosclerosis  on  that  day?",  to  which  the  Dr.  finally  answered 
'I  have  no  opinion". 

In  view  of  the  foregoing  mentioned  evidence  we  contend  that 
:he  Court  should  have  found  that  the  unusual  stress  and  strain  exerted 
3y  insured,   which  was  accidentally  brought  on,  was  the  prime  and 
moving  cause  which  acted  upon  the  pre-existing  condition  of  the  deceased 
30  as  to  complete  a  chain  of  events  which  led  to  the  thrombosis  and 
:hus  to  his  death,    (see  Life  &  Casualty  Ins.  Co.  of  Tenn.  v.  Jones  - 
supra) 
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SPECIFICATION  OF  ERROR  #4 

We  cannot  agree  with  the  trial  court's  conclusion  that  "there 
s  insufficient  evidence  to  sustain  a  finding  of  death  from  physical 
exhaustion  " . 

In  support  of  our  position  regarding  the  court's  conclusion 

ast  above  referred  to  we  quote  from  the  testimony  of  Mrs.  Grant  as 

5he  explained  the  struggle  deceased  went  through  in  trying  to  find 

)rotection  from  the  storm . 

"Q         What  did  Mr.  Grant  do  at  that  time,  Mrs. 

Grant? 
A         He --after  he  untied  it --he  went  back  and  untied 
it  and  tried  to  push  it  off  the  rocks .    Now  in 
pushing  it  off,   I  looked  at  him  and  he  was  out 
of  breath  and  pale  and  it  looked  like  he  was 
very  tired,  and  he  pushed  it  out  off  the  rocks 
to  the  best  of  his  ability,  probably  not  clear 
off  the  rocks  because  he --well,  he  then  tried 
to  climb- -after  he  had  got  it  back  off  the 
rocks  some,  he  climbed  into  the  boat.    He 
pulled  himself  off  into  the  boat  and  fell  face 
downward  in  the  bottom  of  the  boat." 

SPECIFICATION  OF  ERROR  #5 

It  is  appellants  sincere  contention  that  since  the  trial  court 
expressly  found  and  concluded  that  the  death  of  insured  was  in  fact 
'accidental"  and  not  having  found  that  the  pre-existing  physical 
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condition  was  a  direct  or  proximate  cause  of  death.    The  Court  erred 

in  denying  appellant  a  judgment  as  prayed  for.    We  contend  that  the 

applicable  rule  of  law  is  in  substance  that  even  though  a  disease, 

bodily  infirmity,   or  predisposing  cause  exists  at  the  time  of  the 

accident,  it  will  not  defeat  recovery  unless  it  is  found  to  be  a  direct 

or  proximate  cause  of  death  rather  than  a  remote  or  contributing 

cause  or  condition. 

In  Equitable  Life  Assur.  Soc.  of  U.  S.  v.  Gratiot  14  P2d  438, 

the  Court  stated: 

"A  poHcy  of  insurance  should  not,  of  course, 
be  so  strictly  construed  as  to  thwart  the 
general  object  of  the  insurance.    To  do  so 
would,  in  the  long  run,  subserve  the  purposes 
neither  of  insurers  nor  insured.    It  can 
hardly  be  assumed,  in  the  absence  of  a 
contract  clearly  to  the  contrary,  that  the 
parties  to  the  contract  meant  to  have  the 
double  indemnity,  or  any  other  provision  for 
cases  of  accident,  apply  only  in  case  the 
insured  is  in  perfect  health  at  the  time  of  the 
accident. " 

"The  foregoing  case  as  a  whole,  or  at  least 
many  of  them,  all  dealing  with  policies 
simihar  to  that  in  the  case  at  bar,  clearly 
show,  we  think,  that,  in  solving  the  problem 
before  us,   we  cannot  overlook  the  distinc- 
tion be  tween  proximate  and  remote  cause. 
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and  that  if  a  disease,   bodily  infirmity,  or 
predisposing  cause  in  fact  existed,  as  claimed, 
still  unless  it  can  be  said  to  be  one  of  the 
proximate  causes  instead  of  only  the  remote 
cause  or  condition,   recovery  should  not,  on 
that  account,   be  denied.  " 

Li  the  instant  case  the  combination  of  events  culminating  in 

ind  causing  the  exertion  and  strain  was  accidental;  the  crises  brought 

ibout  by  the  storm  was  neither  intentional  or  expected  and  the  reaction 

5f  the  insured  to  the  danger  that  existed  must  be  considered  as  part  of 

:he  accident  causing  the  acute  coronary  obstruction  suffered  by  Mr. 

jrant . 

CONCLUSION 

The  judgment  should  be  reversed  and  judgment  entered  for 
)laintiff  in  the  amount  specified  in  the  coverage  provision  of  the  policy. 

The  action  should  be  returned  to  the  trial  court  with  direction 
:o  enter  judgment  for  appellant  in  the  amount  of  the  coverage  provision 
Df  the  policy  plus  a  reasonable  attorney  fee  to  be  fixed  by  the  trial 
:ourt.    It  was  stipulated  (Tr.  -64-65)  that  in  the  event  there  is  recovery 
3y  the  plaintiff  the  Court  may  fix  the  amount  of  attorney's  fees  to  be 
illowed  plaintiff,  without  the  offer  of  evidence,  in  accordance  with  the 
statutes  of  the  State  of  Idaho. 
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The  Idaho  Statute  referred  to  is  I.C.    Sec.  41-1839  and  the 

ertinent  portion  thereof,  provides  as  follows: 

"41-1839.    ALLOWANCE  OF  ATTORNEY  FEES 
IN  SUITS  AGAINST  INSURERS.  -  (1)  Any 
insurer  issuing  any  policy,  certificate  or  con- 
tract of  insurance,   surety,  guaranty  or  indemnity 
of  any  kind  or  nature  whatsoever,  which  shall 
fail  for  a  period  of  thirty  (30)  days  after  proof 
of  loss  has  been   furnished  as  provided  in  such 
policy,  certificate  or  contract,  to  pay  to  the 
person  entitled  thereto  the  amount  justly  due 
under  such  poUcy,  certificate  or  contract,  shall 
in  any  action  thereafter  brought  against   the 
insurer  in  any  court  in  this  state  for  recovery 
under  the  terms  of  the  policy,  certificate  or 
contract,  pay  such  further  amount  as  the  court 
shall  adjudge  reasonable  as  attorney's  fees  in 
such  action." 

Respectfully  submitted, 

C.  J.  HAMILTON 

E.  L.  MILLER  and  E.  T.  KNUDSON 


Attorneys  for  Appellant 
Res.  &  P.  O.  Address: 
Coeur  d'Alene,  Idaho 


-29- 


NO.  22470 


UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


3RANT  CONSTRUCTION  COMPANY, 

Appellant , 

vs  . 

[JNDERWRITERS  AT  LLOYD'S  OF  LONDON 
S.  NORTHWEST  UNDERWRITERS, 

Appellee. 


FILED 

ittM^  Q.  LUCK,  CLERK 


BRIEF  OF  APPELLEE 


ON  APPEAL  FROM  THE  UNITED  STATES  DISTRICT 
COURT  FOR  THE  DISTRICT  OF  IDAHO 
NORTHERN  DIVISION 


HAWKINS  &  McCABE 
Attorneys  at  Law 
315  Elder  Building 
Coeur  d'Alene,  Idaho 


Attorneys  for  Appellee 


NO.  22470 


UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


GRANT  CONSTRUCTION  COMPANY, 

Appellant, 

vs . 

UNDERWRITERS  AT  LLOYD'S  OF  LONDON 
&  NORTHWEST  UNDERWRITERS, 

Appellee . 


BRIEF  OF  APPELLEE 


ON  APPEAL  FROM  THE  UNITED  STATES  DISTRICT 
COURT  FOR  THE  DISTRICT  OF  IDAHO 
NORTHERN  DIVISION 


HAWKINS  &  McCABE 
Attorneys  at  Law 
315  Elder  Building 
Coeur  d'Alene,  Idaho 


Attorneys  for  Appellee 


SUBJECT  INDEX 


Page 


A.  Table  of  Cases  1 

B .  Statement  of  Case  2 

C .  Argument  5 

I.   Physical  Exhaustion  - 

Answer  to  Specification  of  Error  #4 5 

II.   Finding  Unchallenged  - 

Failure  of  Transportation  10 

III.   Construction  of  Contract  - 

Legal  Principles 11 

IV.   Evidence  - 

Answer  to  Specification  of  Error  #3  16 

V.   Answer  to  Specification  of  Error  #5  23 

D.  Conclusion .  24 


TABLE  OF  CASES 


Page 


\dkins  V.  American  Cas .  Co.  (W.Va.) 
114  SE2d  556 
84  ALR2d  169  14 

Britton  V.  Prudential  Ins.  Co.  (Tenn) 
330  SW2d  326 
82  ALR2d  605 14 

Srie  R.  Co.  v.  Tompkins  (U.S.) 

304  US  64  13 

Ivans  V.  Metropolitan  Life  Ins.  Co.  (Wash.) 

174  P2d  961  14 

Cnsurance  Co.  of  North  America  v.  Thompson  (9th  Cir) 

381  F2d  677  16 

^amen  and  Co.  v.  Paul  H.  Aschkar  and  Co.  (9th  Cir) 

382  F2d  689  9,23 

<ingsland  v.    Metropolitan   Life    Ins.    Co.     (Mont.) 

37    P2d    335 15 

Lively   v.    City   of   Blackfoot    (Idaho) 

416    P2d    27    23,    24 

D'Neil  V.  New  York  Life  Ins.  Co.  (Idaho) 

152  P2d  707  9 

Dwens  V.  White  (9th  Cir) 

380  F2d  310  10,16 


•1- 


STATEMENT  OF  THE  CASE 

JOSEPH  W.  GRANT  was  the  founder  of  what  is  known 
as  the  GRANT  CONSTRUCTION  COMPANY,  a  corporation,  but  because 
of  "heart  disease"  he  had  retired  from  active  management  of 
the  company  although  he  had  served  as  a  consultant  in  connec- 
tion with  some  of  the  corporate  office  work. 

He  spent  considerable  time  fishing  and  was  well 
equipped  with  a  splendid  launch  adequately  equipped  with  a 
traveling  as  well  as  a  trolling  outboard  motor  and  trailer 
which  he  could  hitch  to  his  car  and  go  from  lake  to  lake. 

On  the  occasion  involved  here,  he  and  Mrs.  GRANT 
went  to  Kootenay  Lake,  which  is  in  British  Columbia,  Canada, 
and  there  launched  the  boat  and  motors  and  proceeded  to  fish 
on  Kootenay  Lake  by  trolling. 

_  A  sudden  squal  or  windstorm  came  up  and  Mr.  GRANT, 

who  was  accompanied  by  his  wife  (since  deceased) ,  concluded 
to  pull  out  of  the  heavier  water  and  into  a  more  protected 
area  and  tied  up  to  the  shoreline;  he  had  turned  off  the 
motors  and  tried  to  keep  the  boat  from  being  battered 
against  the  shoreline  because  of  the  wave  actions.   Mr. 
GRANT  got  out  and  tied  the  boat  up,  got  back  into  the  boat 
and  as  he  did,  collapsed  and  died,  apparently  instantly. 
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she  attempted  resuscitation  without  success. 

She  then  tried  to  attract  the  attention  of  other 
jeople  who  might  be  on  the  lake  and  also  to  protect  the 
)oat.   She  was  a  woman  of  approximately  sixty  (60)  years 
)f  age,  weighed  125  pounds  and  got  out  and  did  exactly  what 
Ir.  GRANT  had  been  doing  in  preserving  and  protecting  the 
)oat  and  eventually  called  for  help  successfully.   This 
lelp  came  and  towed  the  GRANT  boat  with  the  body  of  Mr. 
JRANT  in  it  and  with  Mrs.  GRANT,  back  across  Kootenay  Lake 
■.o   Kaslo  where  Mr.  GRANT  was  officially  pronounced  dead  by 
I  physician  and  surgeon  who  performed  an  autopsy,  the  entire 
)ody  of  which  reads  as  stipulated  and  as  found  by  the  Court. 

Preceding  this  trip  by  some  several  weeks,  Mr. 
;raNT  went  to  an  agent  of  LLOYDS  OF  LONDON  and  took  out  a 
)olicy  of  insurance  on  his  accidental  death  because  he  was 
minsurable  because  of  "heart  disease"  and  had  been  uninsur- 
ible  for  a  number  of  years .   He  named  the  GRANT  CONSTRUCTION 
COMPANY,  which  he  founded,  as  its  beneficiary  in  the  event 
)f  an  accidental  death,  independent  of  all  other  causes, 
'he  policy  was  issued  in  the  amount  of  $10  0,00  0.00  and  the 
iremium  paid.   Mr.  GRANT  died  and  the  reason  for  death  is 
let  forth  in  the  autopsy  and  is  corroborated  by  the  medical 
testimony  and  the  findings  of  the  trial  judge. 

Action  was  brought  on  the  policy  some  time  later 
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and  was  pending  for  nearly  five  (5)  years  before  brought  to 
trial  before  the  District  Court,  sitting  without  a  jury, 
rhere  was  only  one  (1)  eye-witness  to  the  death  and  that  was 
lis  then  surviving  widow,  who  has  since  died.   Their  son 
^?ent  up  and  helped  recover  the  boat  and  body  and  bring  Mrs. 
jRANT  home  but  he  knew  nothing  of  the  events  leading  up  to 
ieath .   (Parenthetically,  the  son  and  his  wife  have  since 
aeen  killed  by  an  airplane  accident.) 

There  is  no  question  about  jurisdiction  or  the 
proper  parties,  either  at  the  trial  or  on  this  Appeal. 

These  respondents  contend,  and  the  Court  found  on 
competent  evidence,  that  Mr.  GRANT  died  because  of  a  pre- 
existing arteriosclerosis.   There  is  no  evidence,  and  the 
i^ourt  found  none,  of  physical  exhaustion,  but  found  that 
:here  was  an  existing  arteriosclerosis  which  caused  a 
:oronary  occlusion  from  which  death  occurred  and  also  found 
:hat  there  was  insufficient  evidence  to  sustain  a  finding  of 
ieath  from  physical  exhaustion. 

The  Court  also  found  that  there  was  no  failure  of 
transportation  or  of  the  boat.   That  it  was  operative  and 
nanageable  and  that  it  did  not  fail  and  that  "it  did  not  fail 
as  a  means  of  transportation  within  the  clear  meaning  of  the 
policy"  and,  in  fact,  at  the  time  of  the  exertion  by  Mr. 
3RANT,  its  operation  had  been  voluntarily  stopped.   It  is 
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conclusive  that  there  was  a  pre-existing  arteriosclerotic 
condition;  that  there  was  a  coronary  thrombosis;  that  the 
deceased  had  heart  trouble  since  about  the  year  1950.   Both 
ioctors,  being  the  only  medical  witnesses,  agreed  that, 
arteriosclerosis  is  a  disease  and  that  it  existed  in  Mr. 
3RANT  ,  the  insured. 

The  medical  witness  for  the  Plaintiff  admitted 
ihat  he  relied  upon  the  medical  witness  for  the  Defendant 
Eor  pathological  advice  and  assistance  frequently  on  other 
occasions  and  freely  admitted  his  qualifications  in  that 
Eield  of  medicine.   This  medical  witness  testified  that  the 
iecedent  had  suffered  from  a  severe  arteriosclerotic  condi- 
:ion  pre-existing  his  death.   Plaitiff's  medical  witness 
idmitted,  and  the  Court  found  that  he  had  admitted,  that  a 
3re-existing  arteriosclerosis  would  have  "contributed"  to 
:he  cause  of  death.   The  trial  Court  then  found  that  the 
evidence  clearly  preponderates  for  the  finding  of  death 
jontributed  to,  if  not  actually  caused  by,  the  pre-existing 
iiseased  condition  of  the  insured,  and  therefore  the  death 
fell  within  the  exclusionary  clause  of  the  policy  and  granted 
judgment  for  the  Defendant.  (R.  11.) 

ARGUMENT 
I. 
PHYSICAL  EXHAUSTION — ANSWER  TO  SPECIFICATION 

OF  ERROR  #4. 
Appellant  sought  recovery  in  the  Trial  Court  under 


a  specific  policy  provision  defining  bodily  i jury  as. follows: 

"E.   DEFINITIONS:   It  is  here  understood 
and  agreed  that : 

'2.   BODILY  INJURY  WHICH  SHALL  OCCASION 
DEATH'  includes,  in  addition  to  the 
coverage  herein  provided,  death  by 
exposure  to  the  elements  or  physical 
exhaustion  or  drowning  resulting  from 
an  accident  or  mechanical  or  other 
failure  of  anything  used  as  a  means 
of  conveyance  or  transportation." 

The  Trial  Court  considered  Appellant's  theory  of 

recovery  under  this  provision  at  page  7  of  the  Memorandum 

Opinion  (R.  7) ,  as  follows: 

"The  principal  thrust  of  Plaintiff's 
contentions  is  directed  at  the  provision 
in  the  policy  defining  'bodily  injury 
which  shall  occasion  death',  quoted  above. 
Coverage  is  there  provided  in  case  of 
'***  death  by  exposure  to  the  elements 
or  physical  exhaustion  ***  resulting 
from  ***  mechanical  or  other  failure  of 
anything  used  as  a  means  of  conveyance 
or  transportation.'   Plaintiff  urges 
that  the  evidence  establishes  death 
resulting  from  physical  exhaustionn  brought 
about  by  the  failure  of  his  boat  to  serve 
him  as  a  means  of  transporation  during  an 
unexpected  storm.   No  cases  in  point  are 
suggested  to  support  this  contention. 
However,  the  matter  can  be  disposed  of 
by  an  application  of  the  facts  to  the 
applicable  language  of  the  policy." 

After  construing  this  provision  of  the  policy, 

^hich  construction  Appellant  does  not  challenge,  the  Court 

considered  the  specific  elements  required  to  prove  coverage. 

Beginning  on  page  7  of  the  Memorandum  Opinion,  and  continuing 
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:o  page  8,  the  Court  (R.  7  and  8)  states: 

"Let  us  examine  the  theory  that  Mr. 
Grant  expired  by  reason  of  'physical 
exhaustion'.   There  is  evidence  that 
he  expended  considerable  effort  in 
attempting  to  beach  and  secure  his 
boat  and  later  to  refloat  it.   However, 
no  witness  ever  ventured  an  opinion  that 
he  died  from  physical  exhaustion.   At 
most,  Plaintiff's  doctor,  in  support  of 
his  opinion  of  accidental  death,  was  of 
the  view:  (a)   That  decedent  underwent 
'a  severe  and  extraordinary  strain'  and 
(b)   That  there  was  'a  relationship 
between  this  mans  death  and  the  extra- 
ordinary strain',  and  again,  on  cross- 
examination  (c)  'That  this  stress  and 
strain  was  the  immediate  cause  of  death'. 
Defendant's  doctor  on  the  other  hand 
was  of  the  opinion  that  the  effort 
expended  by  the  decedent,  the  worry  about 
his  wife  and  the  immersion  in  cold  water 
were  only  contributing  factors  with  the 
pre-exhisting  coronary  arteriosclerosis 
in  causing  the  coronary  occlusion  from 
which  death  occurred.   There  is  insuffi- 
cient evidence  to  sustain  a  finding  of 
death  from  physical  exhaustion." 

This  finding  of  the  Court  forms  the  basis  for 
Appellant's  Specification  of  Error  No .  4 .   In  arguing  that 
:he  Trial  Court's  finding  on  this  issue  is  not  sustained  by 
:he  evidence,  Appellant  cites  the  testimony  of  decedent's 
/ife  that  "he  was  out  of  breath  and  pale  and  it  looked  like 
le  was  very  tired."   (Tr.  p.  30,  lines  18  thru  25) 

However,  no  conclusion  was  ever  drawn,  or  opinion 
reached,  based  upon  Mrs.  GRANT'S  description  of  deceased 
jrior  to  his  death,  that  this  indicated  physical  exhaustion. 


Appellant's  doctor  testified  only  that  there  was 
.  relationship  between  stress  and  strain  and  the  death. 
Tr.  p.  52)   More  specifically,  his  testimony  reads  in  part 
,s  follows: 

"A.   That  it  was  an  accidental  death. 

"Q.   Would  you  explain  your  opinion? 

"A.   I  would  like  to  answer  and  bring  out 
two  particular  reasons.   One  is  the 
fact  that  this  was  a  severe  and  extra- 
ordinary strain  and  secondarily,  the 
fact  that  the  time  of  the  occurrence 
and  the  time  of  his  death  were  very 
closely  related.   I  feel  that  there 
is  a  relationship  between  this  man's 
death  and  the  extraordinary  strain." 
(Tr.  p.  52,  lines  1  thru  9.) 

On  cross-examination,  the  following  question  and 
inswer  were  elicited: 

"Q.   Assuming  they  have  had  arteriosclerosis 
and  had  had  it  for  some  time,  the 
existence  of  a  period  of  time  prior  to 
this  particular  day  would  have  some 
influence  on  your  opinion,  would  it  not, 
as  to  the  cause  of  death? 

"A.   No,  not  as  to  the  cause  of  death.   I. 
would  say  that  the  fact  this  was  pre- 
existing would  still  not  alter  my  opinion 
as  to  the  fact  I  feel  that  this  stress 
and  strain  was  the  immediate  cause  of 
death."  (Tr.  p.  56,  lines  1  thru  9.) 

On  cross-examination  again.  Dr.  PEARSON  states: 

"A.   No,  that  IS  not  it  at  all,  sir.   It  is- 
the  fact  that  this  man  went  into  a  very 
cold  --  very  cold  water  and  was  trying 
to  hold  a  1500  pound  boat  against  the 
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elements.   This  was  an  excessive  amount 
of  stress.   There  is  quite  a  bit  of 
difference  between  that  and  the  golf 
course  or  golf  club." 
(Tr.  p.  61,  lines  6  thru  13.) 

The  testimony  of  Dr.  PEARSON  set  out  hereinabove 
ras   directed  to  the  question  whether  the  death  involved  was 
m  "accidental  death,"  under  O'Neil  v.  New  York  Life  Insurance 
:ompany ,  65  Ida.  722,  152  P. 2d  707  (1944),  which  question  was 
letermined  in  favor  of  Appellant.   The  testimony  established 
>nly   that  the  death  was  unforeseen,  sudden  and  unexpected. 

Dr.  STIER,  testifying  on  behalf  of  Defendant,  was 
)f  the  opinion  that  exertion  and  stress  would  only  contribute 
:o  the  cause  of  death  (See  Tr .  p.  88,  lines  2  thru  25;  p.  92, 
-ines  10  thru  25;.) 

Thus,  the  Trial  Court  had  no  testimony  that  physical 
ixhaustion  was  the  cause  of  death.   No  opinion  was  given  that 
ixertion  and  strain  resulted  in  "physical  exhaustion."   The 
'rial  Court  would  have  been  required  to  speculate  on  the 
svidence  presented  whether  stress  and  strain  resulted  in  physical 
exhaustion  causing  death. 

No  evidence  having  been  presented,  the  Court  correctly 
iound  that  there  was  insufficient  evidence  to  find  death  from 
>hysical  exhaustion.   Appellee  respectfully  contends  that  this 
finding  is  not  clearly  erroneous  and  is  therefore  binding  on 
ippeal.   Kamen  &_  Company  v.  Paul  H.  Aschkar  &_  Company ,  382 
^2d  689  (9th  Cir.  1967)  . 


II. 

FINDING  UNCHALLENGED — FAILURE  OF  MEANS 

OF  TRANSPORTATION. 

The  Trial  Court  determined  that  under  the  policy 

provision  urged  by  Appellant,  a  showing  was  required  not  only 

Df  "physical  exhaustion",  but  that  such  was  the  result  of 

Eailure  of  a  means  of  conveyance  or  transportation.  (R.  7) 

\t   page  7  of  the  Memorandum  Opinion,  the  Trial  Court  stated: 

"To  clear  away  the  extraneous,  let  us 
preliminarily  say: 

it  must  be  accepted  to  be  a  fact  that 
decedent  did  not  drown  nor  die  from  exposure 
to  the  elements;  likewise  there  was  no 
accident  involving  the  boat  nor  was  there 
a  mechanical  failure  of  the  boat.   I  accept 
as  established,  for  the  purposes  of  this 
discussion,  that  the  boat  was  a  means  of 
conveyance  or  transportation.   It  follows, 
then,  that,  if  plaintiff  is  to  prevail  on 
this  issue,  death  must  have  been  from  physical 
exhaustion  resulting  from  a.  failure  of  the 
boat  while  being  used  as  a  means  of  trans- 
portation .  " 

Appellant  does  not  specify  as  error  the  Court's 

::onstruction  or  finding  on  this  provision  of  the  insurance 

policy.   Thus,  even  if  it  should  be  found  that  the  Court 

2rroneously  determined  that  death  was  not  due  to  "physical 

exhaustion,"  recovery  would  still  be  barred  by  the  finding 

that  death  was  not  the  result  of  a  "failure  of  anything  used 

as  a  means  of  conveyance  or  transportation."   Error,  if  any, 

is  harmless.   Owens  v.  White,  380  F2d  310  (9th  Cir.  1967) 


-10- 


'roof  of  physical  exhaustion  and  failure  of  transportation 

ras  required  by  the  policy. 

III. 

CONSTRUCTION  OF  CONTRACT  AND  APPLICATION 

OF  LEGAL  PRINCIPALS 

Notwithstanding  the  holding  that  there  was  no 

bodily  injury"  which  would  authorize  recovery  under  the 

lolicy  of  insurance,  Trial  Court  went  on  to  consider 

whether  the  provisions  of  the  policy  insured  the  demise 

if  decedent  reflected  m  the  facts"  (R.  9) .   The  insuring 

;lause  of  the  policy  under  which  Appellant  claims  coverage 

eads  as  follows: 

"INSURING  CLAUSE:   If  at  any  time  during 
the  currency  of  this  certificate  the 
assured  shall  sustain  any  accidental 
bodily  injury  which  shall,  solely  and 
independently  of  any  other  cause  within 
twelve  (12)  calendar  months  from  the 
date  of  the  accident  causing  such  bodily 
injury,  occasion  the  disablement  of  the 
assured  as  hereinafter  defined  and  the 
claim  be  substantiated  under  this  Certi- 
ficate, the  Underwriters  will  pay  to  the 
Assured,  his  Executors,  Administrators 
or  Assigns  {or  in  case  of  such  bodily 
injury  shall  occasion  the  death  of  the 
Assured,  to  the  Beneficiary  or  Beneficiaries 
named  herein)  according  to  the  schedule 
of  Compensation  herein  specified  within 
thirty  (30)  days  after  satisfactory  proof 
of  death  or  disablement  to  the  Underwriters, 
.  .  .  not  exceeding  in  all  the  Capital  Sum 
of  $100,000.00  .  .  ." 

Obviously,  the  policy  of  insurance  required  proof 
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f  bodily  injury,  and  the  Court  having  found  that  there  was 
o  "bodily  injury"  as  prayed  for  in  the  Complaint,  the  action 
ould  have  been  dismissed  at  that  point.   It  is  Appellees 
ontention  that  insufficient  error  having  been  specified  to 
ully  challenge  the  Trial  Court's  finding  with  regard  to 
bodily  injury",  that  this  Honorable  Court  should  sustain  the 
ecision  without  going  further. 

But  assuming,  arguendo,  that  the  Trial  Court's 
urther  findings  were  necessary,  the  decision  reached  was 
orrect . 

At  page  9  of  the  Trial  Court  Memorandum  Opinion, 

dopted  as  Findings  of  Fact  and  Conclusions  of  Law  of  the 

ourt  (R.  11) ,  it  is  stated: 

"The  Court  now  turns  its  attention  to 
the  subject  of  the  policy  exclusions. 
Having  determined  that  death  was  accidental, 
it  becomes  necessary  to  determine  whether 
the  provisions  of  the  policy  insured  the 
demise  of  decedent  reflected  in  the  facts. 
Defendant  seeks  to  avoid  liability  on  the 
ground  that  the  policy  provisions  exclude 
recovery  for  the  loss  involved  in  this 
case.   The  burden  in  this  jurisdiction 
rests  on  the.  insurer  to  prove  the  facts 
necessary  to  deny  coverage.   O'Neil  v. 
New  York  Life  Insurance  Co. ,  supra. 

"In  capsule  form,  the  coverage  offered  was 
for  accidental  bodily  injury  which  solely 
and  independently  of  other  cause  occasioned 
death  and  specifically  excluded  death 
directly  or  indirectly  caused  "or  contributed 
to  by  disease  or  natural  causes .  ""  (Emphasis 
added)  (R.  9) 
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The  insuring  clause,  set  out  heretofore  in  full, 

rovides  for  payment  in  case  of  death  resulting  from  accidental 

iodily  injury  "solely  and  independently  of  any  other  cause. " 

'he  specific  exclusionary  language  of  the  policy  reads  in 

ertinent  part  as  follows: 

"1.   EXCLUSIONS:   This  certificate  does 

not  cover  death,  injury  or  dismember- 
ment : 

' (a.)   *** 

'  (b.)   Directly  or  indirectly  caused  or 

contributed  to  by   ***  disease  or  natural 

causes  ***  .  '  " 

By  virtue  of  Erie  R.  Co.  v.  Tompkins ,  304  U.S. 
4  (1938) ,  82  L.Ed.  1188,  the  Trial  Court  correctly  determined 
hat  the  substantive  law  of  Idaho  should  be  applied  so  far  as 
.scertainable.   (R.  6)   We  are  unable  to  cite  any  controlling 
daho  decision  bearing  upon  the  facts  or  policy  involved  in 
.his  case.   Nor  did  the  Trial  Court  discover  any  "controlling 
ir,  indeed,  helpful  Idaho  decisions."   (R.  9) 

The  distinguishing  portions  of  the  policy  of  insurance 

lere  involved  clearly  indicate  that  if  disease  "directly  or 

ndirectly  caused  or  contributed"  to  death,  coverage  is 

ixcluded  under  the  policy.   Accidental  or  bodily  injury  must 

solely  and  independently"  be  the  cause  of  death.   The  Trial 

:ourt,   at  pages  10  and  11  of  the  Memorandum  Opinion,  declared 

:he  law  applicable  as  follows: 

"I  believe  the  Idaho  Supreme  Court  would, 
if  the  case  were  presented  to  them,  hold 
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that  if  the  diseased  condition  of  Mr.  Grant 
directly  or  indirectly  caused  or  contributed 
to  his  death,  then  the  clear  terms  of  the 
policy  excluded  coverage  for  the  loss  claimed. 

"  *** 

"We  deal  here  with  a  written  contract  of 
insurance  which  is  clear  and  unambiguous. 
An  exception  to  coverage  is  provided  where 
death  is  caused  or  contributed  to  by  any 
pre-existing  disease.   I  conclude  that  the 
evidence  clearly  preponderates  for  the  position 
that  the  death  of  deceased  was  contributed 
to,  if  not  actually  caused,  by  the  pre- 
existing diseased  condition  of  the  insured. 
***"   (R.  10,  11) 

This  construction  of  the  policy  provisions  and 
pplication  of  legal  principles  is  well  supported  by  the 
uthorities .   Adkins  v.  American  Cas .  Co. ,  (W.  Va.,  1960) 
14  SE  2d  556,  84  ALR  2d  169,  and  cases  cited  at  pages  202, 
03,  204  and  205;  Britton  v.  Prudential  Ins .  Co. ,  (1959)  205 
enn.  726,  330  SW  2d  326,  82  ALR  2d  605,  at  page  615, 
ootnote  5 . 

Appellant  argues  that  a  rule  of  "proximate  cause" 
hould  be  applied,  and  that  the  arteriosclerosis  of  Mr.  GRANT 
as  not  the  proximate  cause  of  his  death.   In  the  case  of 
vans  v.  Metropolitan  Life  Ins .  Co. ,  103  Wash.  429,  174 
2d  961  (19  46),  the  court  considered  the  rule  of  proximate 
ause  in  reviewing  a  verdict  for  the  decedent  who  had  died 
hortly  after  pushing  his  automobile  over  a  slight  upgrade. 
he  policy  of  insurance  contained  an  exclusion  if  disease 
contributed"  to  death.   The  death  certificate  indicated 


ioronary  thrombosis  due  to  arteriosclerosis.   In  reversing 

,he  denial  of  a  Motion  for  Judgment  notwithstanding  the 

■erdict,  the  Court  stated: 

"The  evidence  of  the  doctors,  the 
pertinent  portions  of  which  are  set 
out  in  this  opinion,  was  to  the  effect 
that  the  condition  of  the  insured's 
heart  contributed  to  his  death.   The 
term  'proximate  cause'  has  no  application 
in  ascertaining  liability  upon  policies 
which  contain  clauses  relieving  the 
insurance  companies  from  liability  in 
cases  where  death  is  caused  or  contri- 
buted to  directly,  or  indirectly,  or 
wholly  or  partially,  by  disease,  and  the 
evidence  showed  that  the  disease  contributed 
to  the  death.   Where  the  liability  of  the 
insurance  company  is  so  restricted  it  is 
not  sufficient  for  a  beneficiary  to 
establish  a  direct  causal  connection 
between  the  accident  and  the  injury. 
He  is  compelled  to  show  that  the 
resultant  condition  was  caused  solely 
by  accidental  means;  and  if  the  proof 
shows  a  pre-existing  infirmity  which  was 
a  contributing  factor,  he  cannot  recover. 
This  holding  is  dictated  by  the  express 
terms  of  the  contracts  under  consideration." 
(174  P2d,  p.  977) 

In  the  case  of  Kingsland  v.  Metropolitan  Life 

:ns.  Co. ,  97  Mont.  558,  37  P2d  335  (1934)  ,  involving  a 

limilar  policy  provision  excluding  recovery  in  case  of  a 

:ontributing  disease,  it  was  stated: 

"The  term  'proximate  cause'  is  inapt 
in  this  class  of  cases;  under  the 
parties  express  contract  a  recovery 
can  be  had  only  if  death  resulted 
'solely'  inot  proximately)  from  injuries 
received  through  accidental  means,  and. 
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if  the  insured's  condition  was  a  contri- 
buting cause,  there  can  be  no  recovery, 
(citations  omitted)   The  doctrine  of 
proximate  cause  is  applicable,  in  this 
class  of  cases,  and  was  applied  in  the 
Sullivan  case,  'only  to  aid  in  determin- 
ing whether  or  not  the  loss  was  caused 
solely  by  the  accident  or  act  against 
which  the  indemenity  was  given.' 
45  CJ  900." 

Great  weight  must  be  attached  to  the  District 
:ourt ' s  determination  as  to  the  law  of  the  state  where  there 
las  been  no  clear  exposition  of  the  controlling  principles 
ly  the  highest  court  of  that  state.   Insurance  Co .  of 
[orth  America  v.  Thompson,  381  F2d  677  (9th  Cir. ,  1967) 
'his  Honorable  Court  has  declared  that  the  determination  of 
,aw  by  a  District  Court  "will  be  accepted  on  review  unless 
ihown  to  be  clearly  wrong."   Owens  v.  White ,  380  F2d  310 
9th  Cir. ,  1967) 

IV. 
EVIDENCE  SUPPORTING  DECISION,  IN  ANSWER 
TO  SPECIFICATION  OF  ERROR  NO.  3 

The  Trial  Court  found  that  the  evidence  wholly 
iroponderates  for  the  finding  that  death  was  caused  or  con- 
:ributed  to  by  the  pre-existing  arteriosclerosis  of  the 
leceased.   (R.  11) 

Neither  of  the  doctors  called  on  behalf  of  the 
)arties  to  the  action  had  an  opportunity  to  examine  the 
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leceased.   However,  an  autopsy  report  and  a  death  certificate 

'ere  entered  into  evidence  and  considered  by  the  doctors  in 

heir  testimony.   The  autopsy  report  reads  as  follows: 

"Autopsy  findings  in  this  case  of  the 
late  Mr.  Joseph  William  Grant,  65  years 
old  adult  male.   Time  of  death  about 
2:30  P.M.,  June  18,  1962.   Death  was  due 
to  acute  coronary  obstruction  by  infarctus 
of  the  right  descending  branch  of  the 
coronary  artery  of  the  heart.   Death  was 
moreorless  instantaneous."  (Tr.  p.  57, 
lines  7  thru  13) 

The  death  certificate.  Defendant's  Exhibit  #7, 
ntered  in  evidence  at  page  6  7  of  the  Reporter's  Transcript, 
tates  that  "Cause  of  Death"  was  "due  to  (or  as  a  consequence 
f)  arteriosclerosis.   Many  years." 

The  application  for  the  insurance  policy  in  question, 

ntered  in  evidence  at  page  19  of  the  Reporter's  Transcript 

.s  part  of  Plaintiff's  Exhibit  #6,  indicates  that  deceased 

as  turned  down  for  insurance  because  of  a  suspected  heart 

ondition  in  1950.   The  testimony  of  Mrs.  GRANT,  the  widow  of 

.eceased,  indicated  that  deceased  had  a  pre-existing  heart 

:ondition.   She  states: 

"Q.   Now  he  had  had  heart  trouble  prior 
to  that  time,  had  he  not? 

"A.  Yes,  sir. 

"Q.  He  had  been  treated  by  doctors? 

"A.  Yes. 

"Q.  And  didn't  you  make  the  statement  at 
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another  time  that  he  had  been  advised 
not  to  overdue  or  over-exert  himself? 

"A.   He  has  --  as  I  recall,  he  had  not 
been  told  not  to  play  golf  or  not 
to  go  fishing  or  anything.   He  didn't 
do  extra-strenuous  work,  like  shoveling, 
but  he  had  not  done  anything  like  that." 

(Tr.  p.  37,  lines  14  thru  25) 

Again,  at  page  39  of  the  Transcript,  lines  5  through 
,  she  states: 

"A.   I  knew  he  had  a  bad  heart  and  I 

tried  to  tell  him  he  should  take  it 
easy  myself.  I  don't  know  what  had 
been  told  to  him  but  " 

The  doctor  called  on  behalf  of  Appellant  in  the 

rial  Court  testified  primarily  that  decedent's  death  was 

^cidental.   However,  at  page  54  of  the  Reporter's  Transcript, 

sginning  at  line  19,  the  following  is  found: 

"A.   If  he  had  a  pre-existing  arteriosclerosis 
and  I  think  every  one  in  this  room  has 
it  --  that  this  would  

"Q.   Are  you  trying  to  say  it  would  contribute 
to  the  cause  of  death? 

"A.   No,  I  am  not  saying  it  would  contribute 
to  the  cause  of  death.   A  pre-existing 
arteriosclerosis  may  or  may  not. 
Well,  it  could  contribute  to  the  cause 
of  deatH",  yesT"  (Emphasis  a3'ded) 

The  pertinent  questions  and  answers  continue  to 

he  next  page,  and  are  as  follows: 

"Q.   And  it  would  be  one  of  the  factors 

that  would  contribute  to  the  cause  of 
death?   One  of  the  factors? 
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"A.   One  of  the  factors,  however  

"Q.   There  would  be  others? 

"A.   Yes,  on  the  other  hand,  there  are  many 
people  who  live  with  hardening  of  the 
arteries  up  to  10  0  years  of  age." 

(Tr.  p.  55,  lines  1  thru  5) 

At  page  61  of  the  Reporter's  Transcript,  beginning 

n  line  16  and  continuing  through  line  22,  the  testimony  of 

he  doctor  reads : 

"Q.   You  just  have  your  mind  made  up  that 
this  was  an  accidental  death,  haven't 
you,  no  matter  what  I  ask  you? 

"A.   No,  accidental  death  could  only  be 
caused  by  an  accident  and  the 
arteriosclerosis  couldn't  have  anything 
to  do  with  it.   I_  am  not  saying  it 
didn ' t  have  anything  to  do  with  Tt , 
but  I  am  ^ust  going  by  my  experience 
and  the  fact  that  I  have  testified  in 
cases  of  this  type  where  this  problem 
has  come  up.  .  .  ."  (Emphasis  added.) 

The  doctor  who  testified  on  behalf  of  Appellee  in 
he  trial  court  was  one  named  by  the  doctor  for  Appellant. 
Tr.  p.  62,  line  21)   This  doctor  was  a  specialist  in  pathology, 
Tr .  p.  68,  line  21)   After  being  read  a  hypothetical  question, 
he  doctor  testified: 

"A.   I  don't  believe  it  was  accidental. 

"Q.  In  that  answer  did  you  assume  that  there 
was  a  sclerotic  condition  m  the  body  of 
the  deceased? 

"A.   Yes,  sir,  I  do,  arteriosclerotic. 
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"Q.   What  effect  would  this  condition  be  as 
concerns  the  hypothetical  question? 

"A.   This  disease  causes  narrowing  of  the 
coronary  arteries  and  they  are  prone 
to  complete  obstruction  which  they  can 
do  at  any  time  and  frequently  will  do 
under  conditions  of  exertion,  and  at 
the  time  they  obstruct  or  occlude, 
that  this  can  cause  death  instantaneous 
over  a  period  varying  time  depending  on 
how  much  blood  supply  is  supplied  to  the 
heart. 

"Q.   Could  it  happen  in  different  circumstances, 
different  type  of  exertion  than  this? 

"A.  Yes.   It  can  happen  with  no  exertion. 

"Q.  Like  out  on  a  golf  course  or  on  a  green? 

"A.  Yes. 

"Q.  Or  on  a  street  or  in  bed? 

"A.  Frequently  happens  after  meals. 

"Q.   And  that  then  in  your  opinion  was  the 
cause  of  his  death? 

"A.   Yes." 

(Tr.  p.  73,  lines  1  thru  25) 

On  cross-examination,  the  doctor  testified  as 


"Q.   Doctor,  the  autopsy  reported  an  acute 
coronary  obstruction;  is  that  true? 

"A.   Yes. 

"Q.   This  could  happen  in  an  accident  without 
disease;  isn't  that  possible? 


"A.   Remotely  possible .  it  could  happen 
without  disease."   (Emphasis  added) 
(Tr.  p.  76,  lines  3  thru  9) 

"A.   There  is  medical  evidence  because  he  died 
with  coronary  thrombosis  and  in  my  opinion 
with  obvious  underlying  arteriosclerosis, 
and  the  fact  he  was  turned  down  for 
insurance  for  assumed  heart  disease 
twelve  years  previously  just  reinforces 
my  opinion  that  he  had  arteriosclerosis." 
(Tr.  p.  79,  lines  3  thru  8) 

"Q.   Doctor,  assuming  this  man  was  exposed 

and  standing  in  cold  water,  what  effect 
would  that  have,  if  any,  upon  his  circu- 
latory system? 

"A.   It  could  have  contributed  to  the 
thrombosis . 

"Q.   An  additional  shock  to  the  system? 
(Tr.  p.  87,  lines  21  thru  25) 

"A.   Yes,  certainly. 

"Q.   Doctor,  then  we  have  here  exertion, 

emotional  stress,  we  have  exposure  to 
the  cold,  all  these  things,  you  say, 
would  produce  the  thrombosis? 

"A.   Contribute  to  it. 

"Q.   What  produces  the  thrombosis  then? 

"A.   Well,  this  is  a  coagulation  mechanism 
that  is  triggered  off,  if  you  will,  by 
many  different  factors  and  it  can  occur 
spontaneously  without  any  apparent  cause." 

(Tr.  p.  88,  lines  1  thru  10) 

"Q.   And  thrombosis  often  is  a  product  of 
that  situation;  isn't  that  true? 

"A.   Yes,  certainly. 
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"Q.   And  it  is  by  virtue  of  the  exertion, 

the  emotional  stress  or  exposure  to  the 
cold  that  can  produce  this  immediate 
situation  we  are  talking  about, 
thrombosis? 

"A.   Not  per  se .   You  have  to  have  some 
basic  underlying  cardiac  vascular 
disease.   It  wouldn't  occur  in  vessels 
that  were  capable  of  responding  to  these 
added  loads . " 

(Tr.  p.  88,  lines  18  thru  25) 

"Q.   Ninety  per  cent  of  the  people  that  do 
have  it,  would  it  be  a  contributing 
factor  to  their  death? 

"A.   No. 

"Q.   But  you  can't  give  an  example  where  it 
wouldn't  be? 

"A.   It  is  to  a  minor  degree.   There  is  no 
secondary  changes  in  the  heart  to 
indicate  it  has  caused  trouble  before. 
The  major  pathological  findings  are 
totally  unrelated  to  any  cardiac 
condition.   In  those  situations  which 
probably  represent  at  least  half  the 
autopsies  I  perform,  I  would  not  say 
coronary  disease  contributed  signifi- 
cantly to  the  death  at  all . 

"Q.   But  the  other  half  do? 

"A.   Well,  this  being  the  greatest  cause  of 
death  today  I  would  guess  that  approxi- 
mately half  the  autopsies  I  perform  it^ 
is  either  a  direct  cause  of  death  or 
definitely  was  contributory,  yes . " 

(Emphasis  added)   (Tr.  p.  92,  lines  10  thru  25) 

The  final  testimony  of  the  doctor  was  in  response 
:o  redirect  examination  beginning  on  page  93  of  the  Transcript 
ind  continuing  to  page  94. 


-22- 


"Q.   This  sclerotic  condition  is  a  contributing 
factor  in  your  opinion? 

"A.   Definitely." 

Thus ,  there  was  ample  evidence  to  support  a  finding 
that  the  diseased  condition  of  Mr.  GRANT  was  a  contributing 
cause  of  his  death.   The  Trial  Court's  finding  is  not 
"clearly  erroneous"  and  therefore  should  be  sustained  under 
the  applicable  rule.   Kamen  &_  Co .  v.  Paul  H.  Aschkar  &  Co.  , 
382  F2d  689  (9th  Cir. ,  1967) 

V. 
ANSWER  TO  SPECIFICATION  OF  ERROR  NO.  5 

Appellant  contends  that  the  pre-existing  disease 
Df  deceased  will  not  defeat  recovery  unless  it  is  found  to  be 
a  "direct  or  proximate  cause  of  death  rather  than  a  remote  or 
[contributing  cause  or  condition. " 

We  have  here  a  contract  of  insurance  which  contains 
definite  wording,  clear  and  unambiguous.   It  specifically  states 
that  coverage  is  excluded  if  disease  either  caused  or  contributed 
to  death.   The  plain  wording  of  the  policy  was  necessarily  given 
effect. 

In  the  case  of  Lively  v.  City  of  Blackfoot,  91  Idaho  80, 
416  P2d  27  (1966)  ,  the  Supreme  Court  of  the  State  of  Idaho  stated: 
"Contracts  of  insurance,  like  other  contracts,  must  be  construed 
and  understood,  in  absence  of  ambiguity,  in  their  plain. 
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ordinary  and  proper  sense,  according  to  the  meaning  as  deter- 
nined  from  the  plain  wording  of  the  policy."  (citations  omitted) 
(91  Idaho,  at  page  83) 

The  contract  does  not  support  the  position 
contended  for  by  Appellant.   The  Court  should  not  by  construc- 
:ion  create  a  liability  which  the  insurer  has  not  assumed. 
Lively  V,  City  of  Black foot ,  supra. 

CONCLUSION 

The  judgment  of  the  Trial  Court  should  be  affirmed 
Ln  every  respect.   The  questions  presented  to  the  Trial  Court 
/ere  primarily  upon  issues  of  fact,  and  after  weighing  the 
evidence  Appellant's  claims  were  rejected.   Certainly  some 
jf  the  testimony  was  conflicting,  but  the  Trial  Court  had 
;he  benefit  of  hearing  the  testimony  as  it  was  given  and 
jbserving  each  witness'  demeanor  and  attitude.   Appellee 
respectfully  requests  that  no  undue  reliance  be  placed  upon 
:he  isolated  statement  of  any  witness. 

The  only  bodily  injury  sought  to  be  proved  by 
Appellant  in  the  Trial  Court  was  physical  exhaustion  result- 
ing from  a  failure  of  transportation.   The  evidence  in  its 
mtirety  fails  to  establish  that  such  an  injury  occurred. 
^o  other  bodily  injury  was  indicated  or  even  suggested  by 
:he  evidence.   The  finding  of  the  Court  that  the  alleged 
(but  unproved)  physical  exhaustion  did  not  result  from  a 
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failure  of  transportation  remains  unchallenged  and  thus 
should  be  conclusive  of  this  Appeal .   This  policy  requires 
proof  of  bodily  injury  and  none  is  otherwise  shown. 

Respectfully  submitted, 

HAWKINS  &  McCABE 


Attorneys  for  Appellee 
Res.  &  P.  0.  Address: 
Coeur  d'Alene,  Idaho 


I  certify  that,  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18,  19  and  39  of  the 
United  States  Court  of  Appeals  for  the  9th  Circuit,  and  that, 
in  my  opinion,  the  foregoing  Brief  is  in  full  compliance  with 
those  rules . 


Attorney  for  Appellee 


I  hereby  acknowledge  receipt  of  three  (3)  true 
and  correct  copies  of  the  within  and  foregoing  Brief  on 
the  day  of  May,  196  8. 


Attorney  for  Appellant. 
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CONNIE  JEAN,  INC.  and  FISHERMEN'S  UNION 

LOCAL  33,  INTERNATIONAL  LONGSHOREMEN'S 

AND  WAREHOUSEMEN'S  UNION, 

Respondents. 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS  BOARD 


JURISDICTION 

This  case  is  before  the  Court  upon  the  petition  of  the 
Board  pursuant  to  Section  10(e)  of  the  National  Labor  Re- 
lations Act,  as  amended  (61  Stat.  136,  73  Stat.  519,  29 
U.S.C,  Sec.  151,  et  seq.),      for  enforcement  of  its  order. 


The  pertinent  provisions  of  the  Act  are  reprinted  a*  Appendix  A, 
infra,  pp.  A-l-A-3. 


issued  against  respondents  on  February  13,  1967,  (R.  49-50)  ' 
and  reported  at  162  NLRB  No.  154.    This  Court  has  juris- 
diction of  the  proceeding,  the  unfair  labor  practice  having  oc- 
curred in  San  Diego,  California.  ^ 


STATEMENT  OF  THE  CASE 

I.    THE  BOARD'S  FINDINGS  OF  FACT 
AND  CONCLUSIONS  OF  LAW 

Briefly,  the  Board  found  that  Connie  Jean,  Inc.  (herein 
"the  employer")  violated  Section  8(a)(1),  (2),  and  (3)  of  the 
Act  by  recognizing  and  entering  into  a  contract  with  respond- 
ent Union  (herein  "Local  33")  at  a  time  when  another  Union 
was  advancing  a  conflicting  claim  to  representation  of  the 
crew  of  the  vessel  Connie  Jean,  and  by  enforcing  and  main- 
taining such  contract  which  contained  a  union-security  clause. 
In  addition,  the  Board  found  that  Local  33  violated  Section 
8(b)(1)(A)  and  (2)  by  demanding  and  accepting  recognition 
from,  and  entering  into  a  contract  with  the  employer  while 
there  was  a  conflicting  claim  concerning  representation,  and 
by  enforcing  and  maintaining  the  contract  containing  the 
union-security  clause. 

A.    Background  of  the  dispute 

Eugene  Cabral,  the  master  and  part  owner  of  the  vessel 
Connie  Jean,  had  previously  been  part  owner  and  master  of 
a  tuna  fishing  vessel  known  as  the  Ecuador.    (R.  22;  Tr.  23). 


"  "R"  refers  lo  the  formal  documents  reproduced,  pursuant  to  Court  Ruh- 
10,  as  "Volume  I,  Pleadings":  "Tr."  refers  to  the  portions  of  the  stenographi( 
transcript  of  the  unfair  labor  (>racti(e  hearin;;,  also  reproduced  pursuant  to 
Rule  10.    References  designated  "(i.C.  Ex."  or  "Resp.  F,x."  are  to  exhibits 
of  the  General  Counsel  and  respondent  respectively. 

There  is  no  issue  as  to  the  Board's  jurisdiction. 


In  recent  years,  the  crew  of  the  Ecuador  had  been  represented 
for  collective  bargaining  purposes  by  the  Cannery  Workers  and 
Fishermen's  Union  of  San  Diego,  AFL-CIO  (herein  "Cannery 
Workers"),  and  had  been  covered  by  a  collective  bargaining  con- 
tract which  contained  a  union-security  clause  (R.  22;  Tr.  43). 
In  October  1965,  when  the  Ecuador  had  completed  a  voyage, 
Cabral  terminated  the  employment  of  his  entire  crew  because 
he  was  seUing  his  interest  in  the  Ecuador  and  no  longer  planned 
to  continue  as  its  master.  At  the  time,  Cabral  was  part  owner 
(40  percent)  of  the  corporation  (respondent  employer)  which 
had  the  Connie  Jean  under  construction,  and  it  was  planned 
that  he  would  sail  as  its  master  when  the  vessel  was  completed. 
(R.  22;  Tr.  9). 

When  the  12  members  of  the  crew  of  the  Ecuador  were 
discharged  by  Cabral,  a  number  of  them  asked  if  they  might 
have  employment  with  him  on  the  Connie  Jean  when  it  was 
ready  to  sail.    Cabral  replied  that  "if  they  were  in  [he]    would 
give  them  preference  over  someone  else."    (R.  22;  Tr.  41,  42). 
As  it  turned  out,  the  Connie  Jean  was  not  completed  until 
December  196.5,  and  as  of  the  time  of  the  hearing  in  April 
1966,  it  had  not  yet  gone  out  on  its  maiden  voyage,  but  was 
stiU  being  outfitted  (R.  22;  Tr.  10,  11). 


B.    The  representation  claims  and 
the  signing  of  the  contract 

On  January  18,  1966,  ''    Cannery  Workers  filed  a  repre- 
sentation petition  with  the  Board,  seeking  to  represent  the 
Connie  Jean's  crew.    The  petition  named  Cabral  as  the  em- 
ployer and  Local  33  as  an  organization  with  a  representational 
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AH  events  described  hereinafter  octurred  during  1966. 


interest  in  the  employees,  (G.C.  Ex.  4).    On  January  19,  the 
Board  by  letter,  with  a  copy  of  the  petition  enclosed,  noti- 
fied Cabral  and  Local  33  of  the  filing  of  the  petition  (Tr.  35, 
36).    On  February  4,  the  Regional  Director  notified  the  em- 
ployer and  the  two  unions  that  the  petition  was  dismissed 
because  "...  the  question  concerning  representation  sought 
to  be  raised  by  the  petition  is  premature  at  this  time  inasmuch 
as  the  fishing  vessel  involved  is  still  under  construction  and  its 
crew  has  not  been  hired  .  .  ."  (R.  22;  Tr.  36,  G.C.  Ex.  5). 
In  a  letter  dated  February  9,  counsel  for  Cannery  Workers 
advised  Cabral  that  despute  the  dismissal  of  such  petition  he 
was  being  "put  on  notice  that  said  union  has  and  claims  an 
interest  in  representing  the  crew-members  of  the  boat  when 
the  crew  has  been  hired.    At  that  time,  we  shall  expect  that 
the  interest  of  the  Cannery  Workers  and  Fishermen's  Union 
wiU  be  respected  .  .  ."    (R.  22;  Tr.  38,  39;  G.C.  Ex.  7). 

While  the  Connie  Jean  was  not  then  ready  to  sail,  it  is 
the  practice  in  the  industry  to  hire  the  crew  in  advance  of 
sailing,  in  order  to  work  on  the  nets  and  perform  other  tasks 
preparatory  to  the  voyage.       Thus,  Cabral  made  arrangements 
to  hire  a  crew  and  requested  10  persons  to  report  on  Febru- 
ary 15,  to  work  on  nets  which  were  to  be  used  on  the  Connie 
Jean  when  it  sailed.  Of  the  10  crew  members  reporting 

on  that  date,  8  had  been  members  of  the  Ecuador  on  its  final 
voyage. 


Even  though  the  crew  members  receive  no  compensation  for  this 
advance  work,  their  compensation  being  by  shares  in  the  catch  at  the 
end  of  the  voyage,  custom  dictates  tiiat  the  employment  relationsiiip 
commence  on  the  date  vviien  thcv  first  report  for  voyage  preparations. 
(R.  22;  Tr.  27,  28). 

I'he  (ionnie  Jean  expected  to  have  a  crew  of  13  when  it  eventually 
sailed.    Others  were  hired  at  a  later  date  (K.  23;  Tr.  11,  14,  l'J7). 


When  the  10  crew  members  arrived  for  work  on  Febru- 
ary 15,  Cabral  addressed  them  as  a  group  stating  that  they 
would  "probably  be  confronted  with  the  unions  today,"  that 
he  "assumed  that  there  would  be  two  unions"  and  that  of  the 
two  he  would  "prefer  John  Royal's  union,"  i.e..  Local  33 
(R.  23;  Tr.  29,  30,  32).    Cabral  did  not  mention  Cannery 
Workers  (R.  23;  Tr.  30).    Later  in  the  morning,  Cabral  was 
approached  by  John  Royal,  a  representative  of  Local  33,  in 
the  area  where  the  crew  was  working  (R.  23;  Tr.  30).    Royal 
requested,  and  was  granted  permission  to  talk  to  the  crew 
members.    (R.  23;  Tr.  30,  31).    On  the  same  day.  Royal  ob- 
tained the  signatures  of  8  of  the  crew  members  to  a  petition 
on  which  they  purported  to  designate  Local  33  as  their  repre- 
sentative for  collective  bargaining  purposes  with  the  employer 
(R.  23;  Tr.  46,  Resp.  Ex.  1).    Seven  of  the  8  who  signed  the 
petition  had  been  members  of  the  Ecuador  on  its  last  voyage, 
and  were  members  in  good  standing  of  Cannery  Workers. 

Royal  thereafter,  on  the  same  or  following  day,  showed 
the  petition  with  the  signatures  to  Cabral,  and  on  February 
16,  between  4  and  5  p.m.,  Cabral  met  with  representatives  of 
Local  33  and  executed  a  3-year  contract  covering  the  crew  of 
the  Connie  Jean.    The  contract  contains  a  union-security  clause 
requiring  membership  in  Local  33  as  a  condition  of  employ- 
ment (R.  23;  Tr.  33,  34,  G.C.  Ex.  3).    On  February  21,  Can- 
nery Workers  filed  another  representation  petition  (G.C.  Ex.  6), 
identical  to  its  previous  petition,  covering  crew  members  of 
the  Connie  Jean.    In  accordance  with  the  Board's  usual  prac- 
tice, that  proceeding  is  in  abeyance  pending  resolution  of  the 
unfair  labor  practices  charged  in  this  case  (R.  23). 


See  infra,  p.  10. 


II.  THE  BOARD'S  CONCLUSION  AND  ORDER 

Upon  the  foregoing  facts,  the  Board  found  that,  by 
recognizing  and  entering  into  a  contract  with  Local  33,  while 
tiiere  was  a  real  question  concerning  representation,  and  by 
enforcing  and  maintaining  such  contract,  which  contained  a 
union-security  clause,  the  employer  engaged  in  unfair  labor 
practices  within  the  meaning  of  Section  8(a)(1),  (2),  and  (3) 
of  the  Act.    The  Board  further  found  that,  by  demanding 
and  accepting  recognition  from  and  entering  into  a  contract 
with  the  employer  while  there  was  a  real  question  concern- 
ing representation  and  by  enforcing  and  maintaining  the  con- 
tract which  contained  a  union-security  clause.  Local  33  en- 
gaged in  unfair  labor  practices  within  the  meaning  of  Section 
8(b)(1)(A)  and  (2)  of  the  Act.    Accordingly,  the  Board  or- 
dered the  employer  to  cease  and  desist  from  enforcing  its 
contract  with  Local  33,  and  to  withdraw  and  withhold  recog- 
nition from  Local  33  unless  and  until  certified  by  the  Board. 
Local  33  was  ordered  by  the  Board  to  cease  and  desist  from 
enforcing  the  contract  and  from  demanding  or  accepting 
recognition  from  the  employer.    Both  respondents  were  or- 
dered to  post  appropriate  notices. 

ARGUMENT 

THE  BOARD  PROPERLY  FOUND  VIOLATIONS  OF 
SECTION  8(aKl),  (2),  (3)  AND  SECTION  8  (b)(1)(A) 
&  (2)  OF  THE  ACT  BASED  ON  THE  NEGOTIATION, 
EXECUTION,  AND  ENFORCEMENT  OF  A  COLLEC 
TIVE  BARGAINING  AGREEMENT  CONTAINING  A 
UNION-SECURITY  CLAUSE,  BY  LOCAL  33  AND 
THE  EMPLOYER  AT  A  TIME  WHEN  A  RIVAL  UNION, 
BY  VIRTUE  OF  ITS  SUBSTANTIAL  CLAIM  TO  RECOG- 
NITION, HAD  RAISED  A  REAL  QUESTION  CONCERN- 
ING REPRESENTATION 

When  a  substantial  number  of  employees  in  an  appropri- 
ate unit  evidence  conflicting  desires  as  to  which  union,  if  any. 


they  wish  to  join,  their  employer  must  maintain  strict  neu- 
trality, for  any  action  by  him  which  aids  or  favors  one  or- 
ganization over  another  can  greatly  influence  the  employees' 
decision  and  effectively  deny  them  the  freedom  of  choice 
guaranteed  by  the  Act.    N.L.R.B.  v.  Pennsylvania  Greyhound 
Lines,  303  U.S.  261,  267;  N.L.R.B.  v.  Waterman  Steamship 
Corp.,  309  U.S.  206,  226;  N.L.R.B.  v.  Sunbeam  Electric  Mfg. 
Co.,  133  F.2d  856,  860  (C.A.  7).    And  since  granting  exclu- 
sive recognition  to  a  union  constitutes  strong  support  of  the 
favored  union,  the  Board  and  the  courts  have  held  that  the 
employer  must  refrain  from  such  action  until  the  resolution 
of  the  representation  dispute  is  determined  by  the  Board  in 
an  impartial  and  reliable  manner,  to-wit,  a  Board  conducted 
election.    Elastic  Stop  Nut  Co.  v.  N.L.R.B..  142   F.2d  371, 
375-376,  379  (C.A.  9),  cert,  denied,  323  U.S.  722;  Hoover 
Co.  V.  N.L.R.B.,  191  F.  2d  380,  385-386  (C.A.  6);  N.L.R.B.  v. 
National  Container  Co.,  211  F.  2d  525,  536  (C.A.  2);  Ohio- 
Ferro-Alloys  Corp.  v.  N.L.R.B.,  213  F.  2d  646,  650-651  (C.A. 
6):  N.L.R.B.  V.  Signal  Oil  and  Gas  Co..  303  F.  2d  785,  788 
(C.A.  5).    As  recently  stated  by  this  Court  (Retail  Clerks  Union, 
Local  770  v.  N.L.R.B.,  370  F.  2d  205,  207: 

An  employer  faced  with  conflicting  claims  of  two 
or  more  rival  unions  which  give  rise  to  a  real  ques- 
tion concerning  representation  may  not  recognize 
or  enter  into  a  contract  with  one  of  these  unions 
until  its  right  to  be  recognized  has  finally  been  de- 
termined under  the  special  procedures  provided  in 
the  Act. 

In  order  reliably  and  definitively  to  settle  the  vital  ques- 
tion of  which  of  two  or  more  competing  unions,  if  any,  has 
been  chosen  to  represent  the  employees,  the  Board  requires 
that  an  employer  use  the  election  machinery  which  Congress 
created  to  resolve  disagreements  of  this  kind.    Thus,  under 
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Section  9(c)(1)  of  the  Act,  the  Board  is  directed  to  conduct 
a  representation  election  by  secret  ballot  if,  upon  the  filing 
of  a  petition  by  one  or  more  employees,  a  union,  or  the  em- 
ployer, investigation  and  a  hearing  show  that  a  real  question 
of  representation  exists.    The  result  of  such  an  election  con- 
stitutes the  best  evidence  possible  of  the  employees'  choice, 
resolving  the  representation  question  and  eliminating  any  ob- 
stacle to  free  collective  bargaining.  United  Mine  Workers  v. 
N.L.R.B.,  355  U.S.  453,  460;  Ray  Brooks  v.  N.LR.B.,  348 
U.S.  96,  99-100;  N.LR.B.  v.  A.  J.  Tower,  329  U.S.  324, 
330-332;  N.LR.B.,  Tenth  Annual  Report,  page  39. 

This  principle,  commonly  referred  to  as  the  Midwest 

Q 

Piping  doctrine,        as  applied  by  the  Board,  stands  for  the 
proposition  that  an  employer  faced  with  a  real  question  con- 
cerning representation  interferes  with  his  employees'  right  of 
self-organization  when,  without  resorting  to  Board  machinery, 
he  resolves  the  question  by  according  recognition  and  execut- 
ing a  contract  with  one  of  two  rival  union  claimants;  and,  as 
a  corollary,  that  the  union  thus  favored  has  likewise  intruded 
upon  the  employees'  self-organization  rights.    Shea  Chemical 
Corp.,  121  NLRB  1027;  \ovak  Logging  Co.,  119  NLRB  1573; 
Scherrer  and  Davisson  Logging  Co.,  119  NLRB  1587. 

The  doctrine,  however,  has  its  qualifications.    It  is  not 
unlawful  for  an  employer  voluntarily  to  recognize  a  union 
without  resorting  to  Board  machinery  if,  in  fact,  such  union 


Q 

The  name  derives  from  Midwest  Piping  and  Supply  Co.,  Inc.,  63 
NLRB  1060.    It  has  been  applied  consistently  by  tlie  Board,  and  has 
been  approved  in  N.LR.B.  v.  National  Container  Co.,  supra,  211  F.2d 
at  536  (C.A.  2);  District  50,  UMW  v.  N.LR.B.,  234  F.2d  565,  569  (C. 
A.  4);  N.LR.B.  v.  Signal  Oil  and  Gas  Co.,  supra,  303  F.2d  at  787  (C. 
A.  5):  Ohio-Ferro- Alloys  Corp.  v.  N.LR.B..  supra,  213  F.2d  at  649, 
650-651  (C.A.  6);  St.  Louis  Independent  Packing  Co.  v.  N.LR.B.,  291 
F.2d  700,  704  (C.A.  7);  Iowa  Beef  Packers,  Inc.  v.  N.LR.B.,  331 
F.  2d  176,  182 (C.A.  8). 


represents  a  majority  in  an  appropriate  unit  and  no  real  issue 
of  conflicting  rival  claims  is  presented.  ^       In  determining 
the  existence  of  a  "real  issue"  concerning  representation,  the 
Board  has  held  that  the  filing  of  an  election  petition  is  not  an 
indispensable  prerequisite  to  the  existence  of  such  a  question. 
J^ovak  Lugging  Co.,  supra,  119  NLRB  at  157 i;  Sherrer  and 
Davisson  Logging  Co.,  supra,  119  NLRB  at  1588,  n.  6;  Sun- 
beam Corp.,  99  NLRB  546,  550-554.    Accord;   Harrison  Sheet 
Steel  Co.  V.  N.L.R.B..  194  F.2d  407.  409-410  (C.A.  7).    Thus, 
the  Board  has  applied  the  doctrine  in  situations  where  a  sub- 
stantial claim  to  representation  exists  that  normally  would  be 
resolved  by  an  election.    Cf.  Pittsburgh   Valve  Co.,  114  NLRB 
193,  rev'd.  on  other  grounds,  234  F.2d  565  (C.A.  4).    In  short, 
such  a  "question"  exists  so  long  as  the  employer  —  in  the 
context  of  a  "rival  utiion"  campaign  —  is  put  on  notice  that 
the  backing  claimed  by   one  union   is  a  bona  fide  tenable 
declaration  of  representation  rights  and  not  a  mere  "naked 
claim."     N.L.R.B.   v.  Swift  &  Co.,   294  F.  2d  285  (C.A.  3). 
Accord:     Burke  Oldsmobile,  Inc.,    128  NLRB  79,  86,  enf'd. 
288  F.  2d   14,   16  (C.A.  2);  Gaylord  Printing  Co.,  Inc., 
135  NLRB  510,  511.     Similarly,  the  same  principle  ap- 
pUes  even  where,  as  in  this  case,  a  petition  for  representa- 
tion has  been  dismissed  without  prejudice,  but  a  real 
question  remains  as  to  which  rival  union  represents  a 
majority.    District  50,  UMW  v.  N.L.R.B.,  supra,  234  F.  2d  at 
569-570  (C.A.  4).    Accordingly,  the  principal  issue  in  this  case 
is  whether,  as  the  Board  found,  a  real  question  concerning  re- 
presentation existed  at  the  time  the  employer  extended  recog- 
nition to  Local  33  and  entered  into  a  contract  with  that  union. 


0   , , 

llic  Board  rt'gards  the  exislctife  ol  a  real  question  roiiccrnin};  rrprc- 

sentation  as  a  prcrecjiiisitf  to  the  appliralion  of  the  Midwrst  Pipiiif:,  Rule. 

See  William  Prnn  lirnadcasting  Company,  03  iMJili  1104. 
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When  respondents  entered  into  a  collective  bargaining 
agreement  on  February  16,  the  record  shows  that  a  majority 
of  the  crew  members  hired  for  the  Connie  Jean  were  mem- 
bers in  good  standing  on  the  books  of  Cannery  Workers, 
which  union  for  a  number  of  years  had  represented  them 
while  they  were  employed  by  Cabral  aboard  the  Ecuador. 
Though  the  employees  were  no  longer  covered  by  the  con- 
tract between  Cannery  Workers  and  Cabral  with  respect  to 
their  work  on  the  Ecuador,  nor  actively  being  represented  by 
Cannery  Workers  at  the  time  in  question,  the  membership 
records  show  that  all  8  of  the  former  Ecuador  members  were 
still  members  in  good  standing  at  the  time  Cannery  Workers 
filed  its  original  representation  petition  with  the  Board.    They 
were  also  members  in  good  standing  when  Cabral  and  Local 
33  signed  the  contract,  and  on  February  21,  when  Cannery 
Workers  filed  its  second  petition  with  the  Board.    (R.  25; 
Tr.  54,  55,  93,  94;  G.C.  Ex.  8-15,  17).    Under  standard  Board 
practice  such  evidence  of  membership  is  sufficient  to  meet  the 
Board's  required  30  percent  showing  of  interest  by  a  union, 
necessary  to  obtain  an  election. 

Before  the  Board,  respondents  argued  that  the  employees' 
retention  of  membership  in  Cannery  Workers  was  insufficient 
to  create  a  real  question  concerning  representation  in  the  face 
of  the  petition  evidencing  Local  33  as  their  chosen  bargaining 
representative.    Respondents  claim  that  there  are  other  reasons 
why  the  employees  may  have  remained  members  of  Cannery 
Workers,  without  necessitating  a  desire  for  continuing  repre- 
sentation.   They  cite  as  examples,  the  protection  of  death 


See  Section  10M8,N.L.R.B.,  Statement  of  Proiediire,  Series  8  (29 
('.F.K.  Scrtion  I0L18).    The  Board's  30  percent  sHowinw  of  interest  re- 
(|iiirement  ran  be  satisfied  liy  a  union  through  signed  authori/ation  cards, 
a  signed  designation  p<-lition,  or  as  in  the  instant  case,  membership  re- 
cords.   NLRR  Ki.'M  Manual,  JuK   L  1%7,  Secrion  11022.3. 
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benefits  (Tr.  68-69)  and,  since  it  is  apparently  common  for 
employees  to  maintain  dual  membership  in  unions  in  this 
industry,  to  insure  readmission  to  Cannery  Workers  without 
the  payment  of  a  reinstatement  fee  (Tr.  67-68).    However, 
since  it  is  claimed  to  be  common  to  belong  to  more  than  one 
union,  the  employees  here  may  have  felt  it  was  necessary  to 
designate  Local  33  to  insure  themselves  of  work  —  in  light  of 
Cabral's  expressed  preference  for  that  union  —  and  not  be- 
cause they  really  desired  Local  33  representation.    This  uncer- 
tainty adds  support  to  the  need  for  applying  the  Midwest 
Piping  doctrine  in  order  to  provide  a  secret  ballot  to  determine 
the  employees'  true  choice. 

The  fact  that  on  February  15,  a  majority  of  the  crew 
signed  a  petition  authorizing  Local  33  to  represent  them  is 
unavailing  to  respondents,  since  two  unions  were  competing 
to  represent  the  employees.    Dual  allegiance  is  common  when 
more  than  one  union  is  competing  to  represent  employees, 
and  the  Board  takes  the  view  that  where  the  only  evidence 
of  the  choice  of  employees  is  found  in  possibly  conflicting 
designations,  e.g.,  the  membership  records  of  Cannery  Workers 
and  the  designation  petition  of  Local  33,  such  designations 
are  to  be  regarded  as  unreliable,  and  the  choice  of  an  exclu- 
sive representative  must  await  an  appropriate  election.    Mid- 
west Piping  and  Supply  Co.,  Inc.,  supra,  63  NLRB  at  1070; 
Sunbeam  Corp.,  supra,  99  NLRB  at  551;  Novak  Logging  Co., 
supra,  119  NLRB  at  1574-1575.  Further,  the  Board  holds  that 
in  a  competing-union  situation,  "The  numerical  percentage  of 
employees  represented  by  one  of  the  contending  unions  does 
not  forclose  the  existence  of  a  real  dispute  as  to  representa- 
tion so  as  to  privilege  a  premature  recognition."    lliggins  In- 
dustries Inc.,  150  NLRB  106.  119. 

That  Cabral  was  sufficiently  put  on  notice  that  there  was 
a  real  question  concerning  representation  between  two  com- 
peting unions  is  clearly  evidenced  by  the  record.  Thus,  Cannery 
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Workers  took  all  possible  steps  to  apprise  Cahral  of  its  con- 
tinuing claim  to  represent  the  employees  in  question.    Appar- 
ently aware  of  Cabral's  intention  to  give  preference  to  former 
crew  members  of  the  Ecuador,  Cannery  Workers  filed  a  repre- 
sentation petition,  which  was  dismissed  without  prejudice  as 
being  premature,  prior  to  the  time  of  the  actual  hiring  of  the 
Connie  Jean  crew.    Subsequent  to  receiving  notice  of  the  peti- 
tion, Cabral  also  received  a  letter  from  Cannery  Workers  assert- 
ing its  continuing  claim  to  representation  at  such  time  as  a 
crew  was  to  be  hired.    That  Cabral  himself  recognized  the  fact 
that  two  unions  would  be  competing  for  tiie  representation 
rights  of  the  crew  was  evidenced  by  the  fact  that  he  addressed 
the  crew  to  that  effect,  and  at  the  same  time  expressed  a  clear 
preference  for  Local  33.    At  no  time  did  he  notify  Cannery 
Workers  of  the  hiring  of  the  crew.    Though  the  employees 
gave  no  indication  to  Cabral  personally  that  they  no  longer 
desired  to  be  represented  by  Cannery  Workers,  Cabral  "ac- 
cepted as  determinative  the  designations  on  a  petition  signed 
after  his  statement  of  preference  and  immediately,  without 
seeking  to  use  Board  machinery  or  even  notifying  the  Cannery 
Workers,  signed  a  contract"  with  Local  33  containing  a  union 
security-provision  (K.  26). 

Even  if  Cabral's  statement  of  preference  was  not  in  itself 
unlawfully  coercive,  when  coupled  with  the  subsequent  con- 
tract execution,  it  plainly  was  "a  factor  calculated  to  influ- 
ence, the  crew  to  favor  the  preferred  union"  (R.  26).    Cf. 
Sunbeam  Corporation,  supra,  99  NLRB  at  550.    As  the  Su- 
preme Court  stated  in  International  Association  of  Machinists 
V.  N.LK.I}.,  311  U.S.  72,  78;  "ISjUght    suggestions  as  to  the 
employer's  choice  between  unions  may  have  a  Idling  effect 
among  men  who  know  the  consequences  of  incurring  the  em- 
ployer's .strong  displeasure."    In  I  he  instant  case.  (Cabral's 
statement,  coupled  with  the  speed  with  uhi(h  the  contract 
was  neifolialed  —  within  30  hours  from  the  tinu    Rovai  s(;cured 
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the  petition  from  the  crew  —  clearly  warranted  the  Board's 
finding  that  the  inclusion  of  the  standard  union  security 
clause  under  such  circumstances  constitutes  strong  support 
for  the  favored  union  and  is  further  evidence  of  the  violation. 
"The  quick  execution  of  the  [union  security]  agreement  at 
a  time  when  the  employer  knew  of  claims  by  another  labor 
organization  that  it  represented  a  majority  of  the  employees, 
is  itself  evidential  of  assistance  to  the  contracting  union." 
N.L.R.B.  V.  John  Engelhorn  &  Sons,  134  F.2d  553,  555-556 
(C.A.  3).    Cf.  N.L.R.B.  v.  Local  294,  International  Brother- 
hood of  Teamsters,  279  F.2d  83,  87-88  (C.A.  2). 

In  sum,  when  all  of  the  relevant  factors  are  considered  — 
the  past  relationship  between  Cabral,  the  employees  and  Can- 
nery Workers;  respondents'  receipt  of  the  January  18  repre- 
sentation petition;  Cabral's  subsequent  receipt  of  Cannery 
Workers  February  9  letter  asserting  its  continuing  representa- 
tion claim;  Cabral's  remarks  to  the  crew  on  February  15;  and 
the  speedy  contract  negotiation  —  the  weight  of  the  evidence 
fully  supports  the  Board's  conclusion  that  on  February  16 
there  was  an  "active  and  continuing  claim"  by  Cannery  Work- 
ers, and  that  despite  his  full  knowledge  that  there  was  a  real 
question  concerning  representation,  the  "employer  elected  to 
make  his  own  choice  without  regard  to  whether  the  designa- 
tion of  [Local  33]  represented  the  true  wishes  of  the  crew" 
(R.  26). 

In  addition,  Local  33  also  bore  responsibihty  for  "... 
depriving  the  employees  of  their  right  to  select  their  repre- 
sentatives in  a  free  contest  between  rival  organizations." 
N.L.R.B.  V.  Signal  Oil  and  Gas  Co.,  supra.  303  F.2d  at  787. 
The  Board  found  Local  33's  violation  to  stem  from  the  fact 
that  it  "demanded,  entered  into,  and  enforced  an  agreement 
which  was  not  lawful  under  the  circumstances"  (R.  23-24). 
As  the  Supreme  Court  stated  in  International  Ladies  Garment 
Workers'  Union  v.  N.L.R.B.,  366  U.S.  731,  738,  "It  was  the 
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intent  of  Congress  to  impose  upon  unions  the  same  restric- 
tions which  the  Wagner  Act  imposed  on  employers  with  re- 
spect to  violations  of  employees  rights."  The  Seventh 
Circuit,  in  N.L.R.B.  v.  Young  Metal  Products  Co.,  385  F.2d 
544,  547,  a  case  involving  the  premature  recognition  by  a 
company  of  a  union  as  exclusive  bargaining  agent,  declared, 
"We  also  hold  that  the  Company  and  the  [union]  violated 
Section  8(a)(2),  (3)  &  (1)  and  Section  8(b)(2)  &  (1)(A)  of 
the  Act  by  entering  into  and  enforcing  a  contract  containing 
a  union  security  provision  in  a  contract  that  was  not  valid." 
See  also,  Bernhardt  Bros.  Tugboat  Service  v.  N.L.R.B.,  328 
F.2d  757,  759  (C.A.  7).    Further,  the  Sixth  Circuit,  in  N.L. 
R.B.  V.  Downtown  Bakery  Corp.,  330  F.2d  921,  927-928, 
held  that  in  a  rival  union  context,  where  no  clear  showing 
of  majority  status  had  been  made  by  either  union,  the  em- 
ployer and  the  respondent  union  were  in  violation  of  the 
Act  by  entering  into  a  bargaining  agreement. 

In  the  instant  case,  Local  33  was  made  aware  of  Cannery 
Workers'  continuing  claim  of  representation  when  it  received 
notification  by  letter  from  the  Board's  Regional  Office,  of 
the  Cannery  Workers'  January  18  representaTion  petition. 
(G.C.  Exh.  4).    The  subsequent  seeking  and  obtaining  of  quick 
negotiations,  inclusion  and  enforcement  of  a  standard  union- 
security  and  dues-check-off  clause  in  a  contract  (G.C.  Exh.  3) 


Thf  major  issue  in  the  ILGWU  case  was  whether  execution  of  a 
collective  barf;aining  contract  with  a  minority  union  constituted  a  vio- 
lation of  8(a)(2)  and  8(b)(i)(A).    .Since  the  Court  held  that  this  did  vio- 
late the  '\cl,  the  Court's  rationale  is  applicable  to  the  present  situation 
where  as  vet  there  has  been  no  determination  of  the  representative  sta- 
tus, if  anv,  of  cither  of  the  rival  unions,  because  a  (juestion  concerning 
representation  still  exists. 
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which  was  negotiated  and  signed  during  the  pendency  of  an 
unresolved  question  concerning  representation,  constituted 
a  violation  of  8(b)(2)  and  (1)(A)  of  the  Act  —  just  as  it  con- 
stituted a  violation  of  Section  8(a)(3)  by  the  employer. 

In  argiiing  against  application  of  the  Midwest  Piping  rule 
in  this  case,  respondents  pointed  to  a  number  of  cases  where 
its  application  has  been  rejected  by  the  courts.    While  it  is 
true  that  courts  have  on  occasion  disagreed  with  the  Board's 
application  of  Miduwst  Piping  in  a  particular  case,        it  is 
equally  plain  that  these  courts  have  always  endorsed    the  sub- 
stance of  the  general  doctrine.  See  cases  cited,  supra, 

p.    8  ,  n.  8  .    Furthermore,  in  each  of  the  cases  relied  on  by 
respondents,  the  court's  disagreement  with  the  Board  was  predi- 
cated on  a  view  that  the  facts  did  not  show  the  existence  of  a 
real  question  concerning  representation,  and  that  the  employer 
could  therefore  recognize  that  union  whose  majority  had  been 
conclusively  established. 

Thus,  in  several  of  the  cases  relied  on  by  respondents, 
the  courts  found  that  clear  proof  of  majority  representation 


^-    N.LR.B.  V.  Air  Master  Corp.,  339  F.2d  553  (C.A.  3);  N.L.R.B.  v. 
North  Electric  Co.,  296  F.2d  137  (C.A.  6);  N.LR.B.  v.  Swift  &  Co., 
294  F.2d  285  (C.A.  3).    aeaver-Brook  Manufacturing  Co.  v.  N.L.R.B., 
264  F.2d  637  (C.A.  7),  cert,  denied  361  U.S.  817.    District  50  UMW 
V.  N.L.R.B.,  234  F.2d  565  (C.A.  4);  N.LR.B.  v.  Indianapolis  News- 
paper, Inc.,  210  F.2d  501  (C.A.  7). 

^^    In  N.L.R.B.  V.    Flotill  Products,  Inc.,  180  F.2d  441,  this  Court 
did  not  rule  directly  on  the  ap|)iieabilit\  of  the  doctrine.    It  declared 
that  though  the  employer's  renewal  of  a  closed  shop  contract  with  the 
union  while  representation  proceeding.s  were  pending  may  have  been 
improper,  enforcement  of  the  Board's  cease  and  desist  order  would  not 
be  granted  in  view  of  the  fact  that  subsequent  to  the  entry  of  the  or- 
der, the  representation  proceedings  had  been  dismissed  bv  the  Board. 
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was  evident  from  existing  facts.   For  example,  that  a  neutral 
party  checked  the  union's  authorization  cards  {iS.L.R.B.  v. 
Air  Master  Corp..  supra,  at  555;  District  5U,  UMW  v.  N.LR.B., 
supra,  at  568);  that  the  employees  themselves  affirmatively 
signified  their  choice  in  a  manner  additional  to  the  mere  sign- 
ing of  authorization  cards  (\.L.R.Ii.  v.  Mr  Master  Corp.,  supra, 
at  555,  556;  N.LR.B.  v.  Standard  Steel  Spring  Co.,  180  F.  2d 
942,  944  (C.A.  6);  or  that  the  employer  was  "completely  im- 
partial in  all  its  dealings  with  respective  parties"  (N.L.R.B. 
V.  Indianapolis  Newspapers.  Inc..  supra,  at  504).    However, 
the  case  at  hand  fails  to  present  such  factors.    Here,  after 
expressing  his  preference  for  Local  33,  Cabrai  signed  the  con- 
tract within  30  hours  from  the  time  the  authorization  cards 
were  solicited,  with  no  attempt  to  verify  that  Local  33  was 
the  employees'  choice,  and  despite  the  evidence  that  Cannery 
Workers  had  a  strong  claim  on  their  allegiance. 

The  circumstances  of  this  case,  therefore,  present  a  situa- 
tion where  application  of  the  principles  under  discussion  is 
needed.    Surely  it  would  not  have  been  an  onerous  burden 
for  the  employer  in  this  instance  to  have  called  into  play  the 
statutory  election  machinery.     \s  the  Fifth  Circuit  recognized 
in  \.L.R.B.  V.  Signal  Oil  and  (kis  Co.,  supra,  303  F.2d  at  788. 
n.  3; 

An  employer  who  is  faced  by  rival  claims 
can  both  protect  himself  from  possible  un- 
fair labor  practice  findings  and  speedily  bring 
an  end  to  the  stalemate  in  the  bargaining  proc- 
ess, for  Section  9(c)(1)  of  the  Act  empowers 
him  to  file  a  petition  for  an  election  under 
such  circumstances.    Cf.  Brooks  v.  A. L.7v./f., 
348  li.S.  96.  104;  UGH  I   v.  \.L.R.B.,  366 
U.S.  731,  739-740.    Furthermore,  until  the 
Hoard  determines  that  a  question  concerning 
representation  does  not  exist,  an  employer 
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faced  with  "possible  legal  jeopardy  under 
Midwest  Piping  doctrine"  can  refuse  to  bar- 
gain with  the  union  without  violating  its 
duty  to  bargain  under  Section  8(a)(5). 
National  Carbon  Division,  105  NLRB  441, 
443. 

Moreover,  Cabral  could  have  obtained  a  quick  answer  to  the 
representation  question,  thereby  necessitating  minimal  inter- 
ference with  the  bargaining  process,  by  waiving  a  formal 
hearing  and  agreeing  to  a  consent  election.    Section  9(c)(4); 
Section  102.62,  NLRB  Rules  and  Regidations;  Section  101.19, 
NLRB  Statements  of  Procedure,  Series  8. 

CONCLUSION 

For  the  reasons  stated  above,  it  is  respectfully  submitted 
that  a  decree  should  issue,  enforcing  the  Board's  order  in  full. 

ARNOLD  ORDMAN, 

General  Counsel, 

DOMINICK  L.  MANOLI, 
Associate  General  Counsel, 

MARCEL  MALLET-PREVOST, 
Assistant  General  Counsel, 

ALLISON  W.  BROWN,  JR., 
HERBERT  FISllGOLD, 

Attorneys, 

National  Labor  Relations  Board. 


March  1968. 
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APPENDIX  A 

The  relevant  provisions  of  the  National  Labor  Relations 
Act,  as  amended  (61  Stat.  136,  73  Stat.  519,  29  U.S.C, 
Sees.  151,  et  seq.)  are  as  follows: 

RIGHTS  OF  EMPLOYEES 

Sec.  7.    Employees  shall  have  the  right  to  self-organization 
to  form,  join,  or  assist  labor  organizations,  to  bargain  collec- 
tively tlirough  representatives  of  their  own  choosing,  and  to 
engage  in  other  concerted  activities  for  the  purpose  of  collec- 
tive bargaining  or  other  mutual  aid  or  protection,  and  shall 
also  have  the  right  to  refrain  from  any  or  all  of  such  activities 
except  to  the  extent  that  such  right  may  be  affected  by  an 
agreement  requiring  membership  in  a  labor  organization  as  a 
condition  of  employment  as  authorized  in  section  8(a)(3). 

UNFAIR  LABOR  PRACTICES 

Sec.  8(a).    It  shall  be  an  unfair  labor  practice  for  an  em- 
ployer — 

(1)  to  interfere  with,  restrain,  or  coerce 
employees  in  the  exercise  of  the  rights  gua- 
ranteed in  section  7; 

(2)  to  dominate  or  interfere  with  the 
formation  or  administration  of  any  labor 
organization  or  contribute  financial  or  other 
support  to  it; 

(3)  by  discrimination  in  regard  to  hire 
or  tenure  of  employment  or  any  term  or 
condition  of  employment  to  encourage  or 
discourage  membership  in  any  labor  organi- 
zation; 
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(b)    It  shall  be  an  unfair  labor  practice  for  a  labor  or- 
ganization or  its  agents  — 

(1)  to  restrain  or  coerce  (A)  employees 
in  the  exercise  of  the  rights  guaranteed  in 
section  7;    *        *        * 

(2)  to  cause  or  attempt  to  cause  an  em- 
ployer to  discriminate  against  an  employee 
in  violation  of  subsection  (a)(3)  or  to  dis- 
criminate against  an  employee  with  respect 
to  whom  membership  in  such  organization 
has  been  denied  or  terminated  on  some 
ground  other  than  his  failure  to  tender 
the  periodic  dues  and  the  initiation  fees 
uniformly  required  as  a  condition  of  ac- 
quiring or  retaining  membership; 


REPRESENTATIVES  AND  ELECTIONS 


Sec.  9(()( I)    Whenever  a  petition  shall  have  been  filed, 
in  accordance  with  such  regidations  as  may  be  prescribed  by 
the  Board  — 


the  Board  shall  investigate  such  petition  and  if  it  has  reason- 
able cause  to  believe  that  a  question  of  representation  affec- 
ting commerce  exists  shall  provide  for  an  appropriate  hearing 
upon  due  notice.    Such  hearing  may  be  conducted  by  an  offi- 
cer or  employee  of  the  regional  office,  who  shall  not  make 
any  recommendations  with  respect  thereto.    If  the  Board  finds 
upon  the  record  of  such  hearing  that  such  a  question  of  repre- 
sentation exists,  it  shall  direct  an  election  by  secret  ballot  and 
shall  certify  the  results  thereof. 
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(4)    Nothing  in  this  section  shall  be  construed  to  pro- 
hibit the  waiving  of  hearings  by  stipulation  for  the  purpose 
of  a  consent  election  in  conformity  with  regulations  and  rules 
of  decision  of  the  Board. 


B-1 


APPENDIX  B 


INDEX  TO  REPORTER'S  TRANSCRIPT 

(Numbers  are  to  pages  of  reporter's  transcript) 

Board  Cases  No.  21-CA-7092,  2I-CB-2692 

GENERAL  COUNSEL'S  EXHIBITS 


Received 
Offered  in  Evidence 


No. 

Identified 

1(a)  through 

1(b) 

6 

2  withdrawn 

3 

33 

4 

35 

5 

36 

6 

37 

7 

38 

8 

57 

9 

80 

10 

81 

11 

85 

12 

87 

13 

88 

14 

91 

15 

60 

16 

93 

17 

93 

34  34 

35  36 

36  36 

37  37 
39  39 
79  80 
81  81 
84  84 
86  86 
88  88 

90  90 

91  92 
61  61 
94  95 
94  95 


RESPONDENT-UNION'S  EXHIBIT 

46  49  49 


12  J 


NO.      2  24 

IN  THE   UNITED  STATES   COURT   OF  APPEALS 
FOR   THE   NINTH   CIRCUIT 


JEROME   BYRNES, 

Appellant, 
vs. 

UNITED   STATES   OF  AMERICA, 

Appellee. 


BRIEF   OF   APPELLEE 


APPEAL  FROM 

THE   UNITED  STATES   DISTRICT   COURT 

FOR   THE   CENTRAL  DISTRICT   OF   CALIFORNIA 


FILED 

APR  1  S 1968 
!iWM.  B.  LUCK,  CLERK 


WM.     MATTHEW  BYRNE,    JR.  , 
United  States  Attorney, 

ROBERT    L.     BROSIO, 

Assistant  U.    S.   Attorney, 
Chief,    Criminal  Division, 

GERALD  F.     UELMEN, 

Assistant  U.    S.   Attorney, 

1200  U.  S.  Court  House, 
312  North  Spring  Street, 
Los  Angeles,    California  90012, 

Attorneys  for  Appellee, 
United  States  of  America. 


NO.      2  24  72 

IN  THE   UNITED  STATES   COURT   OF  APPEALS 

FOR   THE   NINTH   CIRCUIT 


JEROME   BYRNES, 

Appellant, 
vs. 
UNITED  STATES  OF   AMERICA, 

Appellee. 


BRIEF   OF   APPELLEE 


APPEAL  FROM 

THE   UNITED  STATES   DISTRICT    COURT 

FOR    THE   CENTRAL  DISTRICT   OF    CALIFORNIA 


WM.     MATTHEW  BYRNE,    JR.  , 
United  States  Attorney, 

ROBERT    L.     BROSIO, 

Assistant  U.    S.   Attorney, 
Chief,    Criminal  Division, 

GERALD  F.     UELMEN, 

Assistant  U.    S.    Attorney, 

1200  U.  S.  Court  House, 
312  North  Spring  Street, 
Los  Angeles,    California  90012, 

Attorneys  for  Appellee, 
United  States  of  America. 


TOPICAL  INDEX 

Page 

Table  of  Authorities  ii 

I  JURISDICTIONAL  STATEMENT  1 

II  STATUTES  INVOLVED  3 

III  STATEMENT   OF   FACTS  4 

A.  Facts  Leading  to  Appellant's  Conviction.  4 

B.  Facts  Surrounding  Appellant's  Motion 

for  New  Trial.  5 

C.  Facts  Surrounding  Appellant 's  Motion 

To  Vacate.  7 

IV  SPECIFICATIONS   OF    ERROR.  13 

V  ARGUMENT  13 

A.  THIS   COURT    LACKS   JURISDICTION  OF 
THIS  APPEAL   BECAUSE   THE  QUESTIONS 
PRESENTED  ARE    MOOT.  13 

B.  THE   COURT   BELOW  DID  NOT   ERR   IN 
DISMISSING  APPELLANT'S    PETITION 

FOR  A   WRIT   OF    ERROR    CORAM   NOBIS.       15 

C.  THE   COURT   BELOW   DID  NOT   COMMIT 
REVERSIBLE   ERROR   IN  CONSIDERING 
THE  AFFIDAVIT   OF   THOMAS   R. 
SHERIDAN.  21 

VI  CONCLUSION  23 
CERTIFICATE  24 


TABLE   OF   AUTHORITIES 

Cases  Page 

Beyda  v.    United  States, 

324  F.  2d  526  (9th  Cir.    1963)  20 

Brandon  v.    United  States, 

190  F.  2d  175  (9th  Cir.    1951)  20 

Bulestreri  v.    United  States, 

224  F.  2d  915  (9th  Cir.    1955)  20 

Byrnes  v.    United  States, 

327  F.  2d  825  (9th  Cir.    1964), 

cert.    den.    377  U.  S.    970(1964)  2 

Byrnes  v.    United  States, 

348  F.  2d  918  (9th  Cir.    1965), 

cert.    den.    382  U.  S.    977(1965)  2 

Dictograph  Products  Co.    v.    Sonotone  Corp.  , 

231  F.  2d  867  (2nd  Cir.    1956)  22 

Gillen  v.    United  States, 

199  F.  2d  454  (9th  Cir.    1952)  14 

Hill  V.    United  States, 

368  U.  S.    424  (1962)  14 

Matysek  v.    United  States, 

339  F.  2d  389  (9th  Cir.    1964)  16 

McCroskey  v.    United  States, 

339  F.  2d  895  (8th  Cir.    1965)  20 

Meredith  v.    United  States, 

138  F.  2d  772  (6th  Cir.    1943)  19 

Penneywell  v.    McCarrey, 

255  F. 2d  735  (9th  Cir.    1958)  14 

Pitts  V.    United  States, 

269  F.  2d  808  (9th  Cir.    1959), 

cert.    den.    360  U.S.    919  20 

Redfield  v.    United  States, 

315  F.  2d  76  (9th  Cir.    1963)  14 

Reid  V.    United  States, 

149  F.  2d  334  (5th  Cir.    1945)  18.    19 

ii 


Page 

St.    Pierre  v.    United  States, 

319  U.  S.    41  (1943)  14 

Saunders  v.    United  States, 

192  F.  2d  409  (D.C.    Cir.    1951)  20 

United  States  v.    Cariola, 

343  F.  2d  180  (3rd  Cir.    1963)  15 

United  States  v.    Morgan, 

346  U.S.    502  (1954)  15,    16 

Government  of  Virgin  Islands  v.    Ferrer, 

275  F.  2d  497  (3rd  Cir.    1922)  14 

Williams  v.    United  States, 

261  F.  2d  224  (9th  Cir.    1958), 

cert.    den.    358  U.  S.    942  14 

Young  V.    United  States, 

337  F.  2d  753  (5th  Cir.    1964)  16 

Statutes 

Title  18,    United  States  Code,    §202  1 

Title  18,   United  States  Code,    §872  1 

Title  28,    United  States  Code,    §1651(a)  3,    16 

Title  28,    United  States  Code,    §2255  15 

Rules 

Federal  Rules  of  Civil  Procedure: 

Rule  75(a)  22 

Federal  Rules  of  Criminal  Procedure: 

Rule  33  18,    19 

Rule  35  13,    15 

Text 

McCormick,    Evidence  §281  (1954)  22 


111 


NO.      224  72 

IN  THE    UNITED   STATES  COURT   OF  APPEALS 

FOR   THE   NINTH  CIRCUIT 

JEROME   BYRNES, 

Appellant, 
vs. 
UNITED   STATES  OF  AMERICA, 

Appellee. 


BRIEF   OF   APPELLEE 

I 

JURISDICTIONAL  STATEMENT 

Appellant,   formerly  an  investigator  in  the  Alcohol     and 
Tobacco  Tax  Division  of  the  Internal  Revenue  Service  [hereinafter 
referred  to  as  ATTD],   was  indicted  by  the  Federal  Grand  Jury  for 
the  Southern  District  of  California  on  April  25,    1962,    on  eight 
counts:    counts  one,   three,   five  and  seven  charged  violations  of 
18  U.  S.  C.    §872,    extortion  by  officers  or  employees  of  the  United 
States;    counts  two,   four,    six  and  eight  alleged  violations  of 
18  U.  S.  C.    §202,    soliciting  money  by  an  officer  and  employee  of 
the  United  States  for  the  purpose  of  influencing  his  official  action. 
The  offenses  concerned  attempts  to  extort  money  from  one  W. 
David  Tallmadge,   the  subject  of  an  ATTD  investigation  being 

1. 


conducted  by  appellant. 

On  January  31,    1963,   following  a  trial  by  jury,   appellant 
was  convicted  on  counts  one  through  five  and  count  seven  of  the 
indictment,   and  acquitted  on  counts  six  and  eight.     A  sentence  of 
eighteen  months  on  each  count  was  imposed,   the  sentences  to  run 
concurrently. 

This  Court  affirmed  the  judgment  of  conviction  in  Byrnes  v. 
United  States,    327  F.  2d  825  (1964).     The  Supreme  Court  denied  a 
petition  for  certiorari,    377  U.  S.    970(1964). 

On  February  4,    1965,   appellant  filed  a  motion  for  new 
trial  based  on  newly  discovered  evidence.     The  "newly  discovered 
evidence"  consisted  of  a  photostat  copy  of  a  letter  purportedly 
written  by  Francis  X.    Gilmore,    deceased  supervisor  of  the  Los 
Angeles  office  of  ATTD,   alleging  that  William  G.    Simon,   an 
F.  B.  I.    agent  who  testified  at  appellant's  trial  as  to  a  conversation 
overheard  between  appellant  and  W.    David  Tallmadge,   had  told 
him  at  the  time  of  appellant's  arrest  that  no  conversation  was 
overheard.     Following  a  formal  hearing  on  February  15  and  19, 
1965,   before  the  Honorable  E.   Avery  Crary,   who  also  presided  at 
appellant's  trial,   the  motion  for  a  new  trial  was  denied.     Judge 
Crary  entered  a  finding  that  the  testimony  of  William  G.    Simon 
was  not  perjurious. 

The  judgment  denying  the  motion  for  a  new  trial  was 
affirmed  by  this  Court  per  curiam,    348  F.  2d  918(1965),   and  the 
Supreme  Court  denied  certiorari,    382  U.S.    977  (1965). 

Appellant  commenced  service  of  the  sentence  on  June  22, 

2. 


1964.     Sentence  has  been  fully  served. 

On  August  23,    1967,   appellant  filed  a  Motion  to  Vacate, 
Set  Aside  and  Void  Illegal  Sentence  [C.  T.    2].  V    Appellee 
responded  with  a  Motion  to  Dismiss,   filed  September  15,    1967 
[C.  T.    28].     The  motion  to  dismiss  was  heard  by  Judge  Crary  on 
October  2,    23  and  24,    1967,   and  granted  in  a  memorandum 
opinion  and  order  entered  November  6,    1967  [C.T.    72].     This 
appeal  then  followed. 

Jurisdiction  of  the  court  below  was  asserted  on  the  basis 
of  the  "All  Writs  Statute",   28  U.  S.  C.    §1651(a).     The  appellee 
contends  that  the  court  below  lacked  jurisdiction,   as  does  this 
Court,   because  the  questions  presented  are  moot. 

II 

STATUTES  INVOLVED 

Section  1651(a)  of  Title  28,    United  States  Code  provides 
as  follows: 

"The  Supreme  Court  and  all  courts  established 
by  Act  of  Congress  may  issue  all  writs  necessary  or 
appropriate  in  aid  of  their  respective  jurisdictions  and 
agreeable  to  the  usages  and  principles  of  law.  " 


l_l  "C.  T.  "  refers  to  Clerk's  Transcript. 

3. 


Ill 

STATEMENT   OF   FACTS 


A.  Facts  Leading  to  Appellant's  Conviction.   —' 


In  February,    1962,   appellant  was  assigned  by  the  Los 
Angeles  Alcohol  Tobacco  Tax  Division  Office  to  investigate 
possible  violations  of  the  Federal  Firearms  Act  by  W.    David 
Tallmadge.     In  the  course  of  this  investigation,   appellant  attempted 
to  obtain  $25,  000  from  Tallmadge  in  return  for  arranging  to  have 
the  investigation  disposed  of  without  criminal  prosecution. 
Threats  were  made  that  Tallmadge  and  his  family  would  be  in 
serious  physical  jeopardy  if  Tallmadge  did  not  cooperate. 

Appellant's  first  attempt  to  extort  funds  from  Tallmadge 
occurred  during  an  interview  in  Tallmadge 's  office  on  March  7, 
1962,   when  appellant  suggested  that  Tallmadge  offer  $10,000  or 
more  to  a  United  States  Attorney  in  order  to  halt  the  investigation. 
As  soon  as  appellant  left,    Tallmadge  called  his  attorney  in  Chicago, 
who  in  turn  contacted  the  Chicago  Alcohol  Tobacco  Tax  Division 
office.     Shortly  thereafter,   agents  of  the  Los  Angeles  Alcohol 
Tobacco  Tax  Division  office  were  sent  to  interview  Tallmadge. 
As  a  result  of  this  interview,   the  F.  B.  I.    was  called  into  the  case. 

After  further  contacts  with  Tallmadge  on  March  8  and  11, 


2_/  This  statement  of  facts  is  adopted  from  that  set  forth  in 

Appellee's  Brief  in  Case  No.    19,  997  in  this  Court,   the 
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1962,   appellant  appeared  by  previous  arrangement  at  Tallmadge's 
office  at  9:00  a.  m.    on  March  12,   where  he  was  to  collect  the 
$25,000.     Several  F.  B.  I.    agents,    including  William  G.    Simon, 
Special  Agent  in  Charge  of  the  Los  Angeles  Office,  were  hiding 
in  Tallmadge's  office.     Tallmadge  told  appellant  that  he  had  not 
been  able  to  obtain  the  money,   whereupon  appellant  led  Tallmadge 
to  the  bathroom.     Appellant  stepped  in  first,    put  on  the  light  and 
water  faucet  and  then  motioned  Tallmadge  inside.     After  Tallmadge 
entered,   appellant  closed  the  door  and  a  conversation  ensued. 
Special  Agent  Simon  went  to  the  bathroom  door,   and  overheard 
parts  of  this  conversation,   including  Tallmadge's  statement,    "I'll 
get  the  money,  "  and  appellant  saying,    "Do  you  know  what  a  strain 
this  is,    going  through  something  like  this.     You  promised  me  you 
would  have  it.  "    Simon  then  opened  the  door  and  placed  the 
appellant  under  arrest. 


B.  Facts  Surrounding  Appellant's 

Motion  for  New  Trial,   l' 


On  June  12,    1964,   appellant's  court-appointed  trial  counsel 
received  an  anonymous  envelope  in  the  mail,   bearing  a  San 
Francisco  postmark  dated  June  11,    1964.     The  envelope  bore  no 
return  address,    nor  any  indication  of  the  sender's  identity. 
Inside  was  a  photostated  copy  of  a  document  purporting  to  be  a 
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letter  signed  by  Francis  X.    Gilmore,   former  supervisor  of  the 
Los  Angeles  Alcohol  Tobacco  Tax  Division  office  who  was  then 
deceased.     The  addressee  of  the  letter  had  been  obliterated. 
This  letter  stated  in  part: 

"immediately  after  arresting  Byrnes,   Simon 
privately  informed  me  no  money  had  changed  hands 
or  was  involved.     I  specifically  asked  him  if  there 
were  any  witnesses,   and  he  told  me  Byrnes  and 
Tallmadge  had  been  in  a  lavatory  near  Tallmadge's 
office,   and  he  had  put  his  ear  to  the  door  but  could 
not  make  out  what  was  being  said  as  the  voices  were 
garbled.  " 

On  the  basis  of  this  letter,   appellant  filed  a  motion  for 
new  trial  based  upon  newly  discovered  evidence.     An  investigation 
was  undertaken  by  the  F.  B.  I.   to  determine  the  authenticity  of  the 
letter.     The  matter  was  heard  by  Judge  Crary  on  February  15  and 
19,    1965.     At  the  hearing,   the  letter  was  rejected  as  evidence. 
No  evidence  that  Mr.   Gilmore  had  ever  prepared,   delivered  or 
mailed  such  a  letter  was  produced.     After  hearing  the  testimony 
of  several  witnesses,   including  William  G.   Simon,   the  court 
denied  the  motion,    stating  "I  don't  conclude  and  I  do  not  believe 
that  Mr.    Simon  perjured  himself.  " 


C.  Facts  Surrounding  Appellant's 

Motion  to  Vacate. 


On  August  23,    1967,   appellant  filed  a  Motion  to  Vacate, 
Set  Aside  and  Void  his  sentence,    claiming  a  denial  of  his  consti- 
tutional right  to  a  fair  trial  on  the  ground  that  Norman  T.    Ollestad, 
an  Assistant  United  States  Attorney  at  the  time  of  his  trial,   had 
knowledge  that  Simon's  testimony  was  perjurious,   but  failed  to 
disclose  it  to  the  trial  court  [C  T.    2].     Attached  to  the  motion  as 
"Exhibit  A"  was  an  unsigned  document  entitled  "An  Open  Apology" 
[C.  T.    11],   as  well  as  an  excerpt  from  the  book,    "Inside  the  F.  B.  I.  ", 
written  by  Norman  T.   Ollestad  [C.  T.    12-22],   both  of  which 
appellant  claimed  to  have  received  in  the  mail  from  an  anonymous 
benefactor.     Also  accompanying  the  motion  was  a  request  for 
subpoenas  duces  tecum  to  be  issued  for  Norman  T.    Ollestad,   as 
well  as  two  television  commentators  on  whose  programs  Ollestad 
had  allegedly  appeared  [C.  T.    23]. 

The  respondent  moved  to  dismiss  the  appellant's    motion 
[C.  T.    28],   and  at  the  initial  hearing  of  this  motion  on  October  2, 
1967,   Judge  Crary  continued  the  matter  three  weeks,    in  order  to 
allow  the  appellant  to  either  produce  an  affidavit  from  Norman  T. 
Ollestad,   or  to  file  his  own  affidavit  stating  why  he  was  unable  to 
secure  an  affidavit  from  Mr.    Ollestad  [R.T.    21-26].   1^ 

On  October  16,    1967,   appellant  filed  an  affidavit  stating  he 
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had  contacted  Mr.   Ollestad  who  initially  agreed  to  give  him  an 
affidavit  "but  stated  he  was  afraid  that  he  would  be  cut  up  in  little 
pieces,    disbarred  and  probably  prosecuted.  "    At  a  subsequent 
meeting,    Mr.   Ollestad 's  attorney  declined  to  supply  appellant 
with  an  affidavit  [C.  T.    54]. 

Judge  Crary  then  requested  that  Mr.    Ollestad  be  sub- 
poenaed to  appear  as  the  Court's  witness.     He  appeared  on  October 
23,    1967  [R.T.    41].     Upon  examination  by  the  Court,    Mr.   Ollestad 
stated  he  had  been  an  F.  B.  I.   agent  for  a  period  of  ten  months, 
from  November,    1960  to  September,    1961  [R.  T.    43],   after  which 
he  served  for  two  years  as  an  Assistant  United  States  Attorney 
for  the  Southern  District  of  California  [R.  T.    41-42].     He  began 
writing  "inside  the  F.B.I.  "  sometimie  in  1964,   after  leaving  the 
United  States  Attorney's  Office.     The  book  was  completed  and 
published  in  June  of  1967  [R.  T.    46]. 

Ollestad  admitted  that  the  incidents  he  described  in  pages 
287  through  295  of  his  book  were,    in  fact,   based  upon  events  sur- 
rounding the  investigation  and  trial  of  the  appellant  [R.  T.   50]. 
Certain  factual  changes  were  made  "so  it  wouldn't  cause  any  undue 
embarrassment  to  the  principals.  "  [R.T.    154,    159].     A  few 
examples  of  the  factual  changes  which  Mr.    Ollestad  acknowledged 
were  the  following: 

1.  With  the  exception  of  the  F.  B.  I.    agent  who  actually 
testified,   all  agents  described  in  the  book  were  fictional 
characters  [R.  T.    54,    164]; 

2.  The  name  of  the  appellant  was  changed  to  Jerry 
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Hernstein,   appellant  having  been  indicted  under  the  name  Jerome 
Bernstein  as  well  as  Jerome  Byrnes  [R.  T.    54]; 

3.  The  amount  of  the  money  sought  as  a  bribe  was 
changed  from  $25,  000  to  $20,  000  [R.  T.    153-54]; 

4.  The  book  describes  a  microphone  being  placed  in 
the  bathroom,   and  a  conversation  in  which  one  agent  says  to 
another  "Aren't  you  glad  I  thought  to  put  the  mike  in  there.  "    In 
fact,    Mr.    Ollestad  admitted  no  microphone  was  in  the  bathroom, 
and  no  such  conversation  ever  took  place  [R.  T.    169,    172]; 

5.  The  book  describes  "Hernstein"  and  the  victim 
walking  to  the  bathroom  "without  a  word".     In  fact,   there  was  a 
brief  conversation,    recorded  on  tape  [R.  T.    173-74]; 

6.  Time  intervals  surrounding  the  Gilmore  letter 
were  changed.     The  book  states  Gilmore  died  a  week  after  the 
appellant's  conviction,   whereas  he  actually  died  eleven  months 
later  [R.  T.    160].     The  book  states  the  letter  was  received  by 
Mr.    Byrnes'  attorney  a  few  weeks  after  the  trial,   whereas  it  was 
actually  received  a  year  and  a  half  later  [R.  T.    159]. 

With  respect  to  the  conversations  attributed  to  the  F.  B-  I. 
Agents  in  the  book,    Mr.   Ollestad  stated  they  were  a  distillation 
of  accounts  he  had  heard  from  disgruntled  Treasury  Agents,   as 
well  as  F.  B.  I.    agents  complaining  about  the  way  the  investigation 
of  the  case  was  handled  [R.  T.    56-57,    75-77].     He  could  not 
attribute  any  of  these  statements  to  any  particular  agents  [R.  T. 
189-90],    nor  could  he  attribute  any  of  the  things  he  heard  to  any 
agents  who  participated  in  the  investigation: 
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"Q.  So,    Mr.    Ollestad,   you  yourself  did  not 

have  any  factual  basis  to  attribute  this  statement  to  one 
of  the  agents  investigating  the  case? 

"A.  Well,   I  wasn't  sure  of  all  the  agents  who 

were  investigating  the  case  and  I  didn't  know  who  had 
made  the  statement. 

"THE   COURT:    So  you  just  put  it  in  the  mouth  of 
somebody  who  had  investigated  the  case? 
•'THE   WITNESS:    Right. 

"THE  COURT:    Without  knowing  he  had  actually 
made  the  statement  or  that  anybody  investigating  the  case 
had  made  the  statement? 

"THE   WITNESS:    Yes."    [R.  T.    199-200]. 
In  short,    Mr.   Ollestad  conceded  that  the  account  of  the 
events  surrounding  the  investigation  contained  in  his  book  merely 
reflected  his  conclusion  that  William  Simon  committed  perjury,   a 
conclusion  he  reached  long  after  leaving  both  the  F.  B.  I.    and  the 
United  States  Attorney's  Office  [R.  T.    57,    91].     His  incredible 
account  of  how  he  arrived  at  this  conclusion  is  certainly  no  credit 
either  to  the  training  he  received  to  become  an  attorney  or  to 
become  an  F.  B.  I.   Agent.     Mr.    Ollestad  stated  he  based  his  con- 
clusion upon  the  statements  he  heard  from  disgruntled  agents, 
corroboration  he  later  found  in  the  court  files,   and  the  Gilmore 
letter  [R.T.    66-67]. 

First,   he  stated  all  of  the  statements  and  accounts  he 
heard  regarding  the  investigation  were  of  the  rankest  hearsay 
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nature  [R.T.    99,    115].     Not  only  were  these  statements  in  the 
nature  of  complaints  by  disgruntled  agents  [R.  T.    56,    75],   but  he 
was  unable  to  attribute  any  personal  knowledge  to  any  of  the  agents 
he  spoke  to  [R.  T.    199-200].     Mr.    Ollestad  could  not  recall  ever 
having  discussed  the  matter  with  Mr.    Simon  [R.  T.    81]  or  other 
agents  who  had  actually  participated  in  the  investigation  [R.  T. 
232-35]. 

Secondly,   the  "corroboration"  he  later  found  in  the  court 
file  consisted  of  an  inconsistency  between  a  witness'  testimony 
and  the  way  in  which  a  government  attorney  paraphrased  that 
testimony  in  a  pleading  filed  with  the  court  [R.  T.    224].     Although 
the  question  of  whether  Mr.    Simon's  testimony  was  perjurious 
had  been  fully  litigated  in  court  proceedings,    Mr.    Ollestad's 
"review"  of  the  court  record  did  not  include  a  reading  of  the 
transcript  of  those  proceedings  [R.  T.    149],    nor  did  it  include  a 
review  of  any  of  the  exhibits  presented  in  those  proceedings  [R.  T. 
57,    58,    62].     At  no  time  after  leaving  the  U.    S.   Attorney's  Office 
in  November,    1963  did  Mr.   Ollestad  discuss  the  matter  with 
anyone  in  that  office  or  the  F.  B.  I.    [R.T.    65,    66]. 

Finally,    Mr.   Ollestad's  conclusion  was  based  upon  an 
assumption  that  the  "Gilmore  letter"  was  a  genuine  document, 
written  by  Francis  X.    Gilmore  [R.  T.    155].     In  a  fascinating 
display  of  logic,    Mr.   Ollestad  concluded  that  the  letter  must  be 
authentic  because  the  prior  investigation  which  failed  to  determine 
its  authenticity  was,    in  his  opinion,    "cursory"  [R.  T.    68].     He  did 
not  recall  having  even  read  the  affidavit  filed  on  the  motion  for  new 
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trial  relating  what  investigation  of  the  letter  had  been  made  [R.T. 
227-29],   and  stated  that  he  himself  conducted  no  additional 
investigation  of  the  letter's  authenticity  [R.  T.    157]. 

Mr.   Ollestad  was  questioned  closely  as  to  what  official 
connection  he  had  as  an  Assistant  U.    S.   Attorney  with  either  the 
appellant's  case  or  the  case  involving  W.    David  Tallmadge,  whom 
appellant  was  investigating.     He  stated  he  had  nothing  to  do  with 
the  investigation  of  the  appellant's  case  [R.T.    44,    63,    115].     None 
of  the  conversations  with  agents  about  which  he  testified  were  in 
any  official  capacity,   all  having  occurred  after  the  trial  of  the 
appellant  [R.  T.    55-56]. 

According  to  the  Affidavit  of  Thomas  R.   Sheridan,    Mr. 
Ollestad  was  assigned  to  evaluate  the  Tallmadge  file  and  make  a 
recommendation  as  to  prosecution  subsequent  to  February  26, 
1963  [C.T.    62].     However,    Mr.    Ollestad  did  not  recall  having 
handled  the  matter  even  when  confronted  by  letters  he  had  com- 
posed declining  prosecution  of  the  case  [R.  T.    230],   and  he  stated 
that  he  had  no  specific  recollection  that  because  of  his  handling  of 
the  Tallmadge  matter  he  knew  anything  about  appellant's  case 
[R.T.    232]. 

At  the  conclusion  of  Mr.    Ollestad's  testimony,   the  matter 
was  taken  under  submission,   with  the  proviso  that  an  affidavit  be 
filed  by  the  government  reflecting  when  the  Tallmadge  case  was 
assigned  to  Ollestad  and  be  considered  a  part  of  the  evidence 
[R.  T.    310].     An  affidavit  signed  by  Thomas  R.    Sheridan  was  filed 
on  November  3,    1967  [C.T.    62].     On  November  6,    1967,   the  court 
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entered  a  memorandum  opinion  and  order  granting  the  motion  to 
dismiss  Appellant's  Motion  to  Vacate,   Set  Aside  and  Void  the 
sentence  [C.  T.    72]. 

IV 
SPECIFICATIONS   OF    ERRORS 

Three  questions  are  presented  by  this  appeal: 

A.  Does  this  Court  lack  jurisdiction  of  this  appeal 
because  the  questions  presented  are  moot? 

B.  Did  the  Court  below  err  in  dismissing  Appellant's 
Petition  for  a  Writ  of  Error  Coram  Nobis? 

C.  Did  the  Court  below  commit  reversible  error  in 
considering  the  affidavit  of  Thomas  R.    Sheridan? 

V 

ARGUMENT 

A.  TfflS  COURT    LACKS  JURISDICTION  OF 

THIS  APPEAL   BECAUSE   THE   QUESTIONS 
PRESENTED  ARE    MOOT. 

The  appellant  originally  sought  relief  in  the  court  below  on 
the  basis  of  Rule  35,   Federal  Rules  of  Criminal  Procedure.     The 
court  below  correctly  concluded  that  Rule  35  was  inapplicable, 
since  "the  narrow  function  of  Rule  35  is  to  permit  the  correction 
at  any  time  of  an  illegal  sentence,    not  to  re-examine  errors 
occurring  at  the  trial  or  other  proceedings  prior  to  the  imposition 
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of  sentence.  "    Hill  v.    United  States,    368  U.  S.   424,   430(1962); 
Redfield  v.    United  States,    315  F.  2d  76,    81  (9th  Cir.    1963). 

In  the  alternative,    relief  was  sought  in  the  form  of  a  Writ 
of  Error  Coram  Nobis.     The  court  below  concluded  that  petitioner 
presented  a  petition  in  the  nature  of  a  Writ  of  Error  Coram  Nobis 
[C.T.    83].     The  Writ  of  Error  Coram  Nobis,   however,    does  not 
eliminate  the  jurisdictional  requirement  that  a  case  or  controversy 
must  be  presented  before  a  court  has  jurisdiction  to  act;    and  no 
case  or  controversy  is  presented  where  the  issues  one  seeks  to 
litigate  are  moot. 

The  only  sentence  imposed  upon  the  defendant  was  imprison- 
ment for  a  period  of  eighteen  months  on  each  count,   to  run  con- 
currently.    Appellant  commenced  service  of  this  sentence  on 
June  22,    1964,   and  the  sentence  has  now  been  served  in  full. 

If  this  were  a  direct  appeal  from  the  conviction,   the  appeal 
would  be  moot.     St.    Pierre  v.    United  States,    319  U.S.    41  (1943); 
Williams  v.    United  States,    261  F.  2d  224  (9th  Cir.    1958),    cert,    den. 
358  U.S.    942.     As  stated  by  the  Supreme  Court  in  St.    Pierre  v. 
United  States,    supra,   at  p.    43:     "the  moral  stigma  of  a  judgment 
which  no  longer  affects  legal  rights  does  not  present  a  case  or 
controversy  for  appellate  review.  " 

Cf.  Penneywell  v.  McCarrey,  255  F.  2d  735  (9th  Cir.  1958); 
Gillen  v.  United  States,  199  F.  2d  454  (9th  Cir.  1952);  Government 
of  Virgin  Islands  v.    Ferrer,    275  F.  2d  497  (3rd  Cir.    1922). 

Clearly,   a  justiciable  controversy  must  also  be  presented 
upon  a  petition  for  relief  in  the  nature  of  the  Writ  of  Error  Coram 
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Nobis.     The  writ  has  been  used  to  attack  convictions  entailing 
collateral  legal  disadvantages  which  survive  the  satisfaction  of 
sentence,    such  as  providing  the  basis  for  sentencing  as  a 
recidivist  on  a  subsequent  conviction,    United  States  v.    Morgan, 
346  U.S.    502  (1954),    or  barring  the  exercise  of  voting  rights, 
United  States  v.    Cariola,    343  F.  2d  180  (3rd  Cir.    1963),   but  here 
the  appellant  has  alleged  no  such  collateral  disadvantages. 
Embarrassment  and  loss  of  prestige  are  "not  enough  to  justify  a 
judicial  determination  of  petitioner's  rights.     The  moral  stigma 
of  a  judgment  which  affects  no  legal  rights  presents  no  case  or 
controversy  of  federal  cognizance.  "    United  States  v.    Cariola, 
supra,   at  p.    182. 


THE   COURT   BELOW  DID   NOT    ERR 

IN   DISMISSING  APPELLANT'S    PETITION 

FOR   A   WRIT   OF    ERROR   CORAM  NOBIS. 


The  common  law  Writ  of  Error  Coram  Nobis  was  exhumed 
by  the  Supreme  Court  in  United  States  v.    Morgan,    346  U.S.    502 
(1954).     There,   a  state  prisoner  sentenced  as  a  recidivist  sought 
to  vacate  a  prior  federal  conviction  used  by  the  state  as  a  basis 
for  sentencing  him  as  a  "habitual  offender".     Since  the  federal 
sentence  had  already  been  served,    relief  was  not  available  under 
28  United  States  Code,    §2255.     Moreover,    since  the  ground  alleged 
for  invalidity  of  the  prior  conviction  was  denial  of  right  to  counsel, 
the  court  noted  that  Rule  35  was  inapplicable.     However,   the  court 
held  that  the  common  law  Writ  of  Error  Coram  Nobis,   to  correct 

15. 


errors  in  the  judgment,   was  still  available  under  the  "all  writs 
statute",    28  United  States  Code,    §1651(a).     In  remanding  for  a 
hearing,   however,   the  court  warned: 

"Continuation  of  litigation  after  final  judgment 
and  exhaustion  or  waiver  of  any  statutory  right  of  review 
should  be  allowed  through  this  extraordinary  remedy 
only  under  circumstances  compelling  such  action  to 
achieve  justice.  " 
Since  Morgan,   the  courts  have  frequently  refused  resort  to  this 
extraordinary  remedy,    citing  the  absence  of  "compelling  circum- 
stances".    E.  g.  ,    Matysek  v.    United  States,    339  F.  2d  389,    395 
(9th  Cir.    1964);     Young  v.    United  States,    337  F,  2d  753,    756  (5th 
Cir.    1964). 

In  dismissing  appellant's  petition,   the  court  below  concluded 
that  compelling  circumstances  had  not  been  shown  because 
appellant  was  seeking  to  relitigate  the  question  of  whether  Agent 
Simon  gave  false  testimony  at  his  trials,   without  presenting  any- 
thing that  would  materially  affect  the  results  of  that  prior  litigation: 
"If  Ollestad  had  reported  the  information 
petitioner  says  he  had  relative  to  the  alleged  con- 
spiracy,   it  would  have  been  the  same  as  that 
considered  by  the  court  in  petitioner's  motion  for 
a  new  trial,   to  wit,   the  alleged  perjury  of  F.  B.  I. 
Agent  Simon  in  his  testimony  at  the  trials  of  the 
petitioner.  "    [C  T.    75-76]. 
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The  appellant  repeatedly  asserted  in  the  court  below  that 
he  was  not  seeking  to  relitigate  the  issue  of  whether  William 
Simon's  testimony  was  perjurious  [R.  T.    13,    294].     Again,    in  his 
brief  on  appeal,   appellant  argues  that  the  sole  issue  is  whether 
there  was  misconduct  by  Assistant  United  States  Attorney  Norman 
T.    Ollestad.     But  in  urging  that  he  was  prejudiced  by  this  "mis- 
conduct",  as  indeed  he  must,   he  alleges  that  if  Ollestad  had  made 
his  knowledge  known,    "Appellant's  claim  that  William  Simon  had 
perjured  himself  would  have  been  completely  substantiated.  " 
(Appellant's  Opening  Brief,   p.    15).     Thus,   we  return  to  an  issue 
that  was  fully  litigated  at  the  time  of  appellant's  motion  for  new 
trial. 

The  only  "evidence"  beyond  that  presented  on  the  motion 
for  new  trial  which  appellant  now  claims  is  that  agents  stated  to 
Ollestad  "that  William  Simon  had  in  fact  directly  told  them  he  had 
not  overheard  the  conversation  to  which  he  [Simon]  testified  to  at 
Appellant's  trial.  "    (Appellant's  Opening  Brief,   p.    14).     There  is 
no  basis  in  the  record  for  this  claim.     At  no  time  did  Ollestad 
state  that  the  agents  he  spoke  to  had  ever  even  discussed  the  case 
with  William  Simon.     Quite  to  the  contrary,   he  stated  he  had  not 
discussed  this  with  any  of  the  agents  who  were  actually  at  the  scene 
of  the  investigation  [R.  T.    82],   and  placed  this  specific  statement  in 
the  context  of  complaints  about  the  particular  work-up  of  the  case 
[R.T.    77].     With  respect  to  appellant's  claim  that  this  information 
would  have  significantly  affected  the  outcome  of  his  motion  for  new 
trial,   it  should  be  noted  that  William  Simon  testified  at  the  hearing 
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of  appellant's  motion  for  new  trial,   and  was  questioned  at  great 
length  concerning  his  testimony  at  the  trial,   as  well  as  any  state- 
ments he  had  made  to  others  regarding  what  he  heard  through  the 
bathroom  door.     In  addition,   other  agents  who  were  present  with 
Mr.   Simon  at  the  time  of  appellant's  arrest  appeared  and  testified. 

In  effect,   appellant  was  seeking  to  present  "newly  dis- 
covered evidence"  after  expiration  of  the  time  limits  expressed  in 
Rule  33,    under  the  guise  of  a  petition  for  a  Writ  of  Error  Coram 
Nobis.     Even  if  this  extraordinary  writ  were  available  for  such  a 
purpose,   the  same  standards  used  to  evaluate  "newly  discovered 
evidence"  presented  under  Rule  33  should  be  applied  in  determining 
if  a  petitioner  can  make  "a  showing  so  strong  that  action  to  achieve 
justice  is  compelled.  "  [C.  T.    81]. 

Petitioner's  situation  is  identical  to  that  presented  to  the 
Fifth  Circuit  Court  of  Appeals  in  Reid  v.    United  States,    149  F.  2d 
334  (1945).     There,    eighteen  months  after  his  conviction,   the 
defendant  petitioned  for  a  Writ  of  Error  Coram  Nobis,   alleging 
that  one  of  the  government  witnesses  at  his  trial  gave  perjured 
testimony.     At  the  time,   the  Federal  Rules  required  that  a  motion 
for  new  trial  on  the  grounds  of  newly  discovered  evidence  be  filed 
within  sixty  days  of  final  judgment.     In  upholding  the  summary 
denial  of  the  petition,   the  court  stated: 

"This  is  in  substance  a  motion  for  new  trial 
for  newly  discovered  evidence,  which  under  Rule  2(3) 
for  Procedure  in  Criminal  Cases  after  Verdict,    18 
U.  S.C.A.   following  Section  688,   must  be  filed  within 
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sixty  days  after  final  judgment,   the  case  not  being  a 
capital  case.     Calling  this  motion  a  petition  for  a 
writ  of  error  coram  nobis  does  not  help  it.     The 
corrective  powers  of  the  courts  touching  the  truth 
of  the  case  are  exhausted.  " 
149  F.  2d  at  335.     Similarly,   the  Sixth  Circuit  Court  of  Appeals, 
in  Meredith  v.    United  States,    138  F.  2d  772  (1943),   held  that  Coram 
Nobis  was  unavailable  to  attack  a  judgment  on  the  ground  three  new 
witnesses  were  discovered  to  show  a  government  witness  had  given 
perjured  testimony.     The  court  concluded: 

"The  petition  and  the  record  before  us,   do  not 
show  even  claimed  errors  which,    of  themselves, 
would  render  the  judgment  irregular  and  invalid. 
The  discovery  of  new  witnesses  to  sustain  proof  of 
perjury  would  be  properly  raised  before  the  trial 
court  on  motion  for  a  new  trial.  " 
138  F.2d  at  773. 

Even  if  the  extraordinary  Writ  of  Error  Coram  Nobis  were 
to  be  naade  available  as  a  substitute  for  a  motion  for  new  trial, 
the  "new  evidence"  proffered  should  at  least  meet  the  standards 
imposed  on  a  Rule  33  motion.     Applying  those  standards,    it  is 
clear  the  court  below  did  not  err  in  concluding  that  petitioner  did 
not  make  a  showing  so  strong  that  action  to  achieve  justice  is 
compelled  [C  T.    81].     These  criteria  are:    (1)  it  must  appear  from 
the  motion  that  the  evidence  is,   in  fact,   newly  discovered;    (2)  the 
motion  must  allege  facts  from  which  the  court  may  infer  diligence 
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on  the  part  of  the  movant;    (3)  the  evidence  relied  on  must  not  be 
merely  cumulative  or  impeaching;    (4)  the  evidence  must  be 
material  to  the  issues  involved,   and  (5)  the  evidence  must  be  such 
that  on  a  new  trial,   would  probably  produce  an  acquittal.     Beyda  v. 
United  States,    324  F.  2d  526,    531  (9th  Cir.    1963);     Pitts  v.    United 
States,    269  F.  2d  808  (9th  Cir.    1959),    cert,    den.    360  U.  S.    919; 
Bulestreri  v.    United  States,    224  F.  2d  915  (9th  Cir.    1955);    Brandon 
V.    United  States,    190  F.  2d  175  (9th  Cir.    1951). 

Certainly,    if  the  "evidence"  relied  upon  is  clearly  inadmis- 
sible,   it  would  not  qualify  as  "newly  discovered  evidence". 
McCroskey  v.    United  States,    339  F.  2d  895  (8th  Cir.    1965)  (results 
of  polygraph  test);    Saunders  v.    United  States,    192  F.  2d  409  (D.  C 
Cir.    1951)  (Police  Department  Memorandum).     Here,  the  only 
"evidence"  producible  would  be  hearsay;     moreovei-,    it  is  merely 
cumulative  to  evidence  already  presented  and  rejected,   on  the 
motion  for  new  trial. 

In  asserting  that  the  court  below  disregarded  "the  relevant 
heart  of  the  basic  issue,  "  (Appellant's  Opening  Brief,   p.    13), 
appellant  seeks  to  limit  consideration  of  Ollestad's  testimony  to 
three  or  four  passages  taken  out  of  context,   alleging  that  "Ollestad's 
book  is  irrelevant  and  immaterial  to  the  issue".     Quite  to  the 
contrary,   the  fact  that  Ollestad  took  great  liberties  with  the  facts, 
and  that  he  included,   as  quotations  attributed  to  agents,    statements 
that  he  admitted  were  never  made  [R.  T.    169,    172,    199-200]  bears 
directly  on  the  issue  of  what  consideration  should  be  given  to  his 
accounts  of  social  conversations  with  agents.     In  short,   if  any 
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misconduct  can  be  attributed  to  Norman  T.   Ollestad,   it  is  his 
irresponsibility  in  leveling  the  serious  charge  of  perjury  at 
another,  without  making  any  serious  effort  himself  to  ascertain 
the  truth. 


THE   COURT   BELOW  DID   NOT   COMMIT 
REVERSIBLE    ERROR   IN  CONSIDERING 
THE  AFFIDAVIT   OF   THOMAS   R. 
SHERIDAN. 


Appellant,   in  urging  that  Norman  T.   Ollestad  was  "part  of 
the  prosecutive  team  intimately  knowledgeable  as  to  the  circum- 
stances of  the  case  against  Appellant,  "  (Appellant's  Opening  Brief, 
p.    27),    stresses  the  involvement  of  Ollestad  in  declining  prosecu- 
tion of  the  man  from  whom  appellant  solicited  a  bribe.     In  order  to 
determine  exactly  when  Ollestad  did  become  involved  in  the 
Tallmadge  case,   the  court  below  requested  the  Assistant  United 
States  Attorney  to  review  the  file  from  the  Federal  Records  Center 
and  submit  an  affidavit  as  to  what  the  file  reflected  [R.  T.    287-89]. 
As  the  Federal  Records  Center  file  did  not  bear  a  notation  showing 
the  date  of  assignment,   it  was  reviewed  by  Thomas  R.   Sheridan, 
who  was  Chief  of  the  Criminal  Division  of  the  United  States 
Attorney's  Office  at  the  time,   and  whose  duties  would  have  included 
assignment  of  all  criminal  cases.     Mr.   Sheridan  signed  an  affidavit 
stating  that  he  assigned  the  file  to  Mr.   Ollestad  after  receipt  of  a 
letter  contained  in  the  file,   dated  February  26,    1963  [C  T.    62]. 

Appellant's  reliance  on  the  "best  evidence"  rule  is  misplaced. 
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Certainly,   the  sworn  testimony  of  a  witness  as  to  when  an  assign- 
ment was  made  is  better  evidence  than  a  mere  entry  on  a  file  to 
reflect  such  an  assignment.     The  entry,    if  made,   would  have  been 
offered  to  prove  the  assignment;    instead  the  assignment  was 
proven  by  direct  evidence.     McCormick,    Evidence  §281  (1954). 

In  any  event,   as  noted  by  the  court  below  [R.  T.    265],   the 
relevance  of  when  the  case  was  assigned  to  Ollestad  is  certainly 
questionable,    in  light  of  Ollestad's  testimony  that  he  did  not  even 
remember  having  handled  the  Tallmadge  case  [R.  T.    230],   and  his 
statement  that  he  had  no  specific  recollection  that  because  of  the 
Tallmadge  case  he  knew  anything  about  the  Byrnes  case  [R.  T.    132]. 

In  urging  Ollestad's  connection  with  his  case,   appellant 
has  presented,   as  an  appendix  to  his  brief,   a  certified  copy  of 
minutes  of  the  court  purporting  to  show  that  Norman  T.    Ollestad 
appeared  for  the  government  at  his  arraignment.     This  document 
was  at  no  time  presented  to  the  court  below,   or  even  called  to  its 
attention.     Thus,    it  is  not  properly  a  part  of  the  record  on  appeal. 
Rule  75(a),   Federal  Rules  of  Civil  Procedure;    Dictograph  Products 
Co.   V.    Sonotone  Corp.  ,    231  F.  2d  867  (2nd  Cir.    1956).     However, 
even  if  Ollestad  were  present  at  the  time  of  appellant's  arraignment, 
such  presence  certainly  would  not  render  him  "part  of  the  prosecu- 
tive team  intimately  knowledgeable  as  to  the  circumstances  of  the 
case  against  Appellant.  "    In  the  Central  District  of  California,   as 
in  the  then  Southern  District,   one  Assistant  United  States  Attorney 
is  assigned  to  handle  the  complete  arraignment  calendar,   fre- 
quently comprising  as  many  as  50  arraignments  in  one  day. 

22. 


VI 
CONCLUSION 

In  the  event  this  Court  concludes  that  the  issues  presented 
are  not  moot,   a  review  of  the  record  reveals  the  court  below  did 
not  err  in  concluding  that  appellant  could  not  make  a  showing  that 
would  justify  the  granting  of  a  Writ  of  Error  Coram  Nobis.     There- 
fore,  the  appellee  respectfully  prays  that  the  judgment  of  the  court 
below  be  affirmed. 

Respectfully  submitted, 

WM.     MATTHEW   BYRNE,   JR.  , 
United  States  Attorney, 

ROBERT    L.     BROSIO, 

Assistant  U.   S.   Attorney, 
Chief,   Criminal  Division, 

GERALD   F.     UELMEN, 

Assistant  U.   S.   Attorney, 

Attorneys  for  Appellee, 
United  States  of  America. 
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CERTIFICATE 

I  certify  that,   in  connection  with  the  preparation  of  this 
brief,   I  have  examined  Rules  18,    19  and  39  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,    and  that,    in  my  opinion, 
the  foregoing  brief  is  in  full  compliance  with  those  rules. 

I  si    Gerald  F.    Uelmen 


GERALD   F.     UELMEN 
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APPELLANTS'  BRIEF 


JURISDICTIONAL  STATEMENT 
This  is  an  appeal  from  an  order  of  the  United  States  District 
I!ourt  for  the  Eastern  District  of  California  entering  an  Order  of  Dismissal 
.n  favor  of  all  the  defendants  and  against  the  plaintiffs  therein  (and  Appellants 
lerein).     The  effect  of  such  dismissal  before  trial  on  the  merits  was  to 
Drevent  the  plaintiffs  from  bringing  suit  against  any  person  in  either  Federal 
lourt  of  State  Court  for  the  wrongful  death  of  their  son.    The  further  effect 
)f  such  Order  of  Dismissal  was  to  hold  that  appellants,    as  a  matter  of  law, 
;ould  not  plead  nor  prove  a  cause  of  action  against  any  of  the  defendants. 
This  action  was  commenced  in  the  Superior  Court  of  the  State  of 
I'alifornia  in  and  for  the  County  of  Sacramento  as  action  No.  169709. 

This  action  was  removed  upon  motion  of  the  respondent.    United 
States,  to  the  United  States  District  Court  for  the  Eastern  District  of 
I^alifornia  pursuant  to  Title  28  U.  S.  C.     section  2679  (d),    on  the  grounds  that  ■ 
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(a)  the  plaintiffs  sought  judgment  for  damages  resulting  from  the  negligent 
operation  of  a  motor  vehicle  by  defendant  JOHN  J.    VAUGHN:  (b)  at  the  time 
of  the  alleged  accident,    defendant  JOHN  J,    VAUGHN  was  acting  within  the 
scope  of  his  employment  as  an  employee  of  the  United  States:  (c)  the  ex- 
clusive remedy  by  suit  available  to  the  plaintiffs  within  the  meaning  of  Title 
28  U.  S.  C.   section  2679  (b)  is  against  the  United  States:  (d)  the  United  States 
District  Courts  have  original  jurisdiction  of  such  actions  against  the  United 
States  pursuant  to  Title  28  U.  S.  C.    section  1346(b):  (e)  and  a  removal  was 
also  proper  pursuant  to  Title  28  U.S.C.    section  1442  (a)  for  the  reason 
that  plaintiffs  seek  judgment  against  defendants  NEWTON  WAKEMAN, 
WILLIAM  HICKEY,    G.   B.   TUCKER,    and  JOHN  J.    VAUGHN,    on  account 
of  acts  or  omissions  allegedly  done  under  the  color  of  their  status  as 
members  of  the  armed  forces  of  the  United  States.   The  United  States  was 
subsequently  substituted  for  JOHN  J.    VAUGHN  as  a  defendant  to  the  action 
pursuant  to  Title  28  U.S.C.    section  2679  (b).     At  this  point,    the  posture 
of  the  suit  was  that  the  plaintiffs  were  suing  the  defendants  under  the  pro- 
visions of  the  Federal  Tort  Claims  Act. 

Thereupon,   the  United  States  moved  for  dismissal  in  favor  of  itself 
on  the  basis  of  the  Feres  Case.   (Feres  vs.   United  States,    340  U.  S.    135, 
1950.  )    A  motion  was  granted  on  the  grounds  that  the  Feres  Case  was  a 
judicially  created  exception  to  the  direct  statutor  y  language  of  the  Federal 
Tort  Claims  Act.    (Said  act  permitting  persons  injured  by  Federal  employees 
to  bring  suit  against  the  United  States.  ) 

The  United  States  also  moved  for  dismissal  against  the  remaining 
defendants  WAKEMAN,    HICKEY,    TUCKER  (and  in  effect,    VAUGHN)  on 
the  grounds  that  since  the  alleged  negligence  was  committed  while  they 
were  employees  of  the  United  States  on  reserve  military  training  exercises, 
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that  such  Federal  employees  were  totally  exempt  from  suH    either  in  Federal 
Court  or  State  Court.    The  District  Court  granted  both  motions  thereby  deny- 
ing the  plaintiff  a  cause  of  action  against  the  United  States    under  the  Federal 
Tort  Claims  Act  and  also  preventing  the  plaintiffs,    once  the  United  States 
was  dismissed  from  the  case,    from  remanding  the  case  to  the  State  Court 
for  suit  against  VAUGHN  and/ or  the  other  defendants. 

Plaintiffs  down  below  and  appellants  herein,   filed  timely  notice 
for  appeal  and  the  case  is  properly  before  this  court. 

STATEMENT  OF  FACTS 

This  is  a  wrongful  death  suit  brought  by  CLARENCE  E.   MATTOS, 
SR.,   and  CLARA  MATTOS,   the  parents  of  their  deceased  son,    CLARENCE 
E.   MATTOS,    JR.    (hereafter  CLARENCE  MATTOS). 

CLARENCE  MATTOS    was  a  member  of  the  Marine  Corps 
Reserves.   Several  months  prior  to  the  fatal  accident  on  June  4,    1966, 
he  had  finished  his  active  duty  service  with  the  Marine  Corps.    On  June 
4,    1966,    he  was  participating  in  a  Marine  Corps  Reserve  training  exercise 
as  a  "weekend  warrior".     He  participated  in  reserve  training  activities 
one  weekend  a  month  but  was  otherwise  a  civilian  citizen. 

At  the  time  of  the  accident,    in  which  CLARENCE  MATTOS  was 
killed,    a  fellow  reservist,    JOHN  VAUGHN,   was  driving,    and  CLARENCE 
MATTOS  was  riding,    in  a  two  and  one-half  ton,    six  by  six  M-35  truck 
belonging  to  their  reserve  unit.    Both  were  members  of  the  "Drivers 
Training  Platoon"    of  said  reserve  unit.     The  driver,    JOHN  VAUGHN,    was 
a  minor,    under  the  age  of  21  years. 

On  the  day  of  the  fatal  accident,    both  were  participating  in  a 
driver  training  exercise.    The  truck  in  which  the  deceased  was  riding  was 
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the  last  in  a  convoy.     The  truck,    while  rounding  a  curve  on  a  public  highway, 
at  a  dangerous  and  excessive  speed,    was  caused  to  leave  the  road  and  turn 
Dver  causing  the  death  of  CLARENCE  MATTOS,    a  passenger.    CAPTAIN 
^fEWTON  WAKEMAN  was  the  Commanding  Officer  of  the  above-mentioned 
reserve  unit,     LT.   WILLIAM  HICKEY  was  the  Platoon  Commander  of  the 
Drivers  Training  Platoon  of  the  above -described  reserve  unit,    and  CAPTAIN 
rUCKER  was  the  Inspector-Instructor  of  said  reserve  unit. 

As  a  result  of  this  accident,    the  plaintiffs  filed  suit  alleging 
.nter  alia    that  the  driver  wilfully  and  wantonly  operated  said  vehicle;  that 
vith  wilful  and  wanton  disregard  for  the  safety  of  the  deceased  and  other 
jersons,    the  defendants  supervised  and  entrusted  said  vehicle  to  the  minor 
Iriver.     Plaintiffs  also  sued  Doe  V  and  Doe  VI  as  the  parents  of  minor  driver 
VAUGHN,    said  parents  having  signed  VAUGHN'S  driver  license  application 
ind  responsible  under  Chapter  2  of  Division  9  of  California  Vehicle  Code. 

As  a  result  of  the  dismissal  below,    the  plaintiffs  have  been  prevented, 
IS  a  matter  of  law,    from  introducing    evidence  to  support  said  allegations. 

SPECIFICATION  OF  ERRORS  RULED  ON 


1.  The  District  Court  erred  in  its  Order  dismissing  the  defendant 
JNITED  STATES  from  the  action  of  erroneously  ruled  that  the  Feres  Case 
exception  to  the  Federal  Tort  Claims  Act  should  be  extended  to  weekend 
'eservists. 

2.  The  District  Court  erred  in  its  Order  dismissing  as  to  the  other 
-emaining  defendants  and  erroneously  ruled  that  weekend  reservists  are 
lotally  exempt  from  suit  for  their  negligence  or  wilful  and  wanton  misconduct 
f  such  misconduct  was  perpetrated  while  on  weekend  reserve  activities. 

See  Memorandum  and  Order  pages  42-45  of  Transcript  of  Record; 
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reported  Mattos  vs.   United  States.    2  74  F.    Supp.    39,    1967.) 

QUESTIONS  PRESENTED 

1.  Whether  the  Feres  Case  exception  to  the  Federal  Tort  Claims 
Act,   which  case  provided  that  the  United  States  cannot  be  liable  under  the 
Federal  Tort  Claims  Act  for  injuries  to  servicemen  arising  from  activities 
incident  to  military  service  involving  regular  members  of  the  armed 
services should  be  extended  to  weekend  reservists. 

2.  Whether  under  Federal  Law,   weekend  reservists,    have  total 
immunity  from  being  sued  for  their  negligent  or  wilful  and  wanton  infliction 
of  injury  on  fellow  reserve  members. 

ARGUMENT 

I.  THE  FERES  CASE  EXCEPTION  TO  THE  FEDERAL  TORT 

CLAIMS  ACT  DEALING  WITH  REGULAR  MEMBERS  OF  THE 
ARMED  SERVICES,    SHOULD  NOT  BE  EXTENDED  TO  WEEKEND 
RESERVISTS. 

The  older  rule,    born  and  nutured  in  antiquity  was  that  "you  cannot 
sue  the  Soverign".     For  a  long  period,    the  United  States  Government  was 
shielded  by  this  doctrine  of  soverign  immunity  and  resulted  in  what  Justice 
Frankfurter  once  described  as  a  "privileged  position"  of  "legal  irrespon- 
sibility" for  tort.     Thus  shielded  by  soverign  immunity,    the  United  States 
was  under  no  legal  obligation  whatever  to  respond  in  damages  to  anyone 
who  sustained  injury  or  loss  through  the  tortious  conduct  of  its  employees. 

This  era  of  "irresponsibility"  ended  in  1946  by  the  enactment  by 
Congress  of  the  Federal  Tort  Claims  Act.   This  act  provided  a  comprehensive 
remedy  against  the  United  States  for  personal  injury,    death,    or  property 
damage,    resulting  from  the  torts  of  Federal  employees.   The  Act  has  a 
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section  which  lists  types  of  claims  that  are  excluded.    Title  28  U.  S.  C. 


section  2680.    No     exclusion  is  provided  exempting  the  United  States  from 
suit  for  injuries  or  death  of  servicemen  arising  out  of,    or  in  the  course  of, 
activity  incident  to  military  service. 

The  Feres  Case  (Feres  vs.   United  States,    340  U.  S.    135,  1950) 
judicially  created  such  an  exception  by  holding  that  the  United  States  could 
not  be  sued  under  the  Federal  Tort  Claims  Act  by  a  regular  member  of 
the  armed  services  who  suffered  death  or  injury  arising  out  of  activity 
incident  to  military  service.   Appellant  argues  that  the  Feres  Rule  is  a 
judicially  created  exception  to  the  apparently  absolute  language  of  the 
Federal  Tort  Claims  Act  (See  Title  28,    U.S.  C.    section  1346  (b))  and  as 
such  should  be  limited  to  regular  members  of  the  armed  forces. 

And  no  cases  have  been  found  extending  the  Feres  Rule  directly 
to  reservists  injured  or  killed  by  fellow  reservists  while  participating  in 
weekend  drill.    The  opinion  in  Drumgoole  vs.    Virginia  Electric  &  Power 
Company,    170  F.    Supp.    824  (1959),    which  was  cited  below  by  the  United 
States  does  state  that  the  Feres  Rule  "includes  the  enlisted  reserve  when 
in  training"  (page  825),   but  it  does  so  without  any  discussion  whatever,    and 
without  any  indication  as  to  whether  the  claimant  there  was  engaged  in  week- 
end training    as  opposed  to  prolonged  (i.e.   six  months)  training.   The 
opinion,    therefore,    is  not  persuasive  authority  for  present  purposes. 
Moreover,    the  policy  underlying  the  Feres  Rule,    to-wit,    "the  necessity 
of  maintaining  military  discipline",   has  little  or  no  pertinence  to  claims 
for  injuries  to  weekend  reservists.    Surely,    the  need  for  maintaining 
discipline  among  the  civilian  members  of  a  weekend  reserve  unit  is  not 
sufficiently  compelling,    and  the  threat  of  a  breakdown  of  such  discipline 
is  not  a  sufficiently  serious  evil,   to  warrant  leaving  plaintiffs  without  a 
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remedy  for  the  death  of  their  son.   It  hardly  seems  likely  (or  even  remotely 
possible)  that  the  litigation  of  such  a  claim  such  as  the  present  one,   will 
"reduce  the  armed  forces  of  the  nation  to  a  rabble  dangerous  to  their 
friends  and  harmless  to  their  enemies".    (Defendants'  motion,    page  2  6  of 
Transcript  of  Record.  )  The  situation  of  a  weekend  reservist  bears  no 
similarity,   for  present  purposes,   to  that  of  his  regular  counterpart,   who 
is  in  day  to  day  contact  with  his  superiors,    and  who,    in  fact,    might  cause 
undue  disruption  of  military  discipline  if  he  were  free  to  litigate  claims 
against  them. 

In  O'Brien  vs.   United  States,    192  F.   2d  948  (1951)  cited  below  by 
the  United  States,    the  deceased  was  killed    while  in  the  process  of  getting 
ready  to  take  an  airplane  ride.     This  ride  was  requested  by  the  deceased  and 
was  permitted  as  part  of  indoctrination  upon  joining  the  reserve  unit.    None 
of  the  facts  indicate  that  the  deceased  was  participating  in  reserve  drill 
activities.  Without  discussion  of  the  weekend  reserve  issue  the  court  relied 
on  the  Feres  Case  as  the  basis  for  the  dismissal  against  the  United  States, 
appellant  contending  that  such  reliance  constituted  an  unwise  and  inadequately 
considered  extension  of  the  Feres  Doctrine. 

In  United  States  vs.    Carroll,    369  F.    2d  618  (1966)  cited  below  by 
the  United  States,    the  deceased  was  not  on  weekend  reserve  duty  at  the  time 
of  death,   but  was  killed  while  riding  in  a  Government  airplane.   Furthermore, 
the  deceased  was  not  killed  by  a  fellow  weekend  reservists  but  rather  by  a 
pilot  on  active  duty.    Moreover,    the  Carroll  Case  relied  on  the  cases  previously 
considered  and  mentioned  above  which  cases  constitute  unwarranted  extensions 
of  the  Feres  doctrine  which,  initially,    only  involved  regular  members  of  the 
armed  services. 


The  Federal  Tort  Claims  Act  was  enacted  by  Congress  to  ameliorate 
the  harsh  and  inhuman  doctrine  of  soverign  immunity.     The  Feres  Case  was 
a  judicially  created  exception  to  the  direct  language  of  the  Federal  Tort 
Claims  Act  and  was  limited  to  regular  members  of  the  armed  services. 
Although  the  Supreme  Court  has  not  ruled  on  this  precise  issue,    there  do 
appear  to  be  cases  as  mentioned  which  seem  by  indirection  or  dicta  to  extend 
the  exclusion  to  injuries  to  and  by  weekend  reservists.  As  more  and  more 
of  the  civilian  citizens  of  the  United  States  are  requested  or  volunteer  to 
serve  in  their  country's  defense  by  participating  as  reservists,    where  they 
set  aside  occasional  weekends  for  this  purpose,    it  is  clear  that  a  further 
extension  and  creeping  of  the  Feres  Doctrice  to  include  them  takes  on  serious 
implications  beyond  that  contained  in  the  original  Feres  decision.   Each 
unwise  and  unwarranted  extension  of  the  Feres  case  brings  us  ever  closer 
to  a  return  of  soverign  immunity,    the  harshness  of  which  prompted  the 
enactment  of  the  Federal  Tort  Claims  Act.     The  rights  of  citizens  to  sue 
the  United  States  Government  should  not  be  abridged  by  casual  or  careless 
extensions  of  immunity,    particularly  where  they  appear  to  be  judicially 
created  in  the  face  of  the  absolute  language  of  the  Federal  Tort  Claims 
Act.    (Title  28  U.S.  C.   2679  (d).    Title  28  U.  S.  C.    Section  1346  (b)). 

If  this  MATTOS  decision  is  permitted  to  stand  as  rendered  in  the 

court  below,    it  means  that  weekend     reservists  who  are  injured  cannot  seek 

redress  against  the  Government  by  Court  process.    This  tends  to  make 

weekend  reservists  "second  class  citizens"  and  judicially  disadvantage  by 

virtue  of  their  service  in  the  reserves,    thus  adding  further  hazards  and 

disadvantages  to  reserve  service. 

II.  WHEN  THE  UNITED  STATES  IS  SUBSTITUTED  FOR  A  DEFENDANT 

UNDER  THE  FEDERAL  TORT  CLAIMS  ACT,    AND  THEREAFTER 
THE  UNITED  STATES  APPROPRIATELY  MOVES  FOR  DISMISSAL 


OF  ITSELF  UNDER  THE  FERES  IMMUNITY  DOCTRINE     THE 
COURT  SHOULD  NOT  DISMISS  AS  TO  ALL  THE  FEDERAL 
EMPLOYEE  DEFENDANTS,    BUT  SHOULD  RATHER  REMAND 
THE  CASE  PURSUANT  TO  TITLE  28  U.S.C.   2679  (d). 

The  United  States  having  removed  this  case  to  the  District  Court, 

thereupon  made  a  motion  to  have  itself  substituted  for  the  defendant  driver 

VAUGHN.    (See  pages  17-19  Transcript  of  Record),    The  United  States  relied 

upon  Title  28  U.  S.  C.    section  2679  (b),    which  provides  as  follows:  (emphasis 

added) 

"The  remedy  by  suit  against  the  United  States  as  provided  by 
section  1346(b)  of  this  title  for  damage  to  property  or  for 
personal  injury,    including  death,    resulting  from  the  operation 
by  any  employee  of  the  Government  of  any  motor  vehicle  while 
acting  within  the  scope  of  his  office  or  employment,    shall  here- 
after be  exclusive  of  any  other  civil  action  or  proceeding  by 
reason  of  the  same  subject  matter  against  the  employee  or  his 
estate  whose  act  or  emission  gave  rise  to  the  claim.  "  (See 
Appendix  I) 

The  exclusiveness  of  that  section  permitting  substitution  is  premised 
upon  there  being  a  remedy  for  the  plaintiff  under  the  Federal  Tort  Claims 
Act.   If  in  fact  there  is  no  remedy  thereunder  (because  of  the  Feres  Doctrine 
amendment  thereto),   then  that  section  does  not  provide  for  exclusiveness. 

In  effect,   the  United  States  told  plaintiffs  "you  cannot  sue  VAUGHN 
because  you  have  a  remedy  against  me".   After  substitution  then  the  United 
States  said  "I  am  sorry,    you  don't  really  have  a  remedy  against  me  because 
of  the  Feres  Rule,    so  let's  dismiss  the  whole  case." 

The  Court  below  in  dismissing  as  to  all  defendants  granted  them 
that  which  the  court  frankly  characterized  as  "immunity".   (See  page  43, 
line  19  of  Transcript  of  Record.  )  The  court  relied  upon  Bailey  vs.    Van  Buskirk, 
345  F.   2d  299  (1965).   The  case  is  not  persuasive  authority  for  such  a 
momentous  proposition. 

The  relationship  between  CLARENCE  MATTOS  and  JOHN  VAUGHN 
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uas  not  the  relationship  of  a  subordinate  to  his  superior  as  in  the  Bailey  case, 
Dut,    rather,   they  were  fellow  weekend  reservists  of  the  same  rank.   (See  page 
28  lines  30  and  31  of  Transcript  of  Record.  )  Furthermore,    the  Bailey  case 
lid  not  involve  a  consideration  of  the  exclusiveness  provisions  of  Title  28 
U.S.C.    section  2679  (b)  nor  the  question  of  remand  under  2679  (d).   Moreover, 
;he  Bailey  Case  without  reasoned  consideration,    relied  on  the  Feres  Case. 
rhe  Feres  Rule  was  that  a  serviceman  cannot  sue  the  United  States  Government. 
;t  does  not  stand  for  the  proposition  that  a  weekend  reservist  is  immune 
Tom  suit  himself  individually  in  both  Federal  and  State  Court  for  the  wilful 
ind  wanton  or  negligent  causing  of  the  death  of  another.   If  in  fact,    weekend 
reservists  were  totally  immune  from  suit,    the  United  States  below  could 
lave  so  argued  and  moved  for  dismissal  directly  without  going  through  the 
notion  of  having  itself  substituted  for  defendant  VAUGHN.   The  United  States 
s  attempting  to,    by  indirection,    that  which  it  has  no  authority  to  do  directly. 

If  the  plaintiffs  had  a  remedy  against  the  United  States,   the  United 
states  should  not  have  been  dismissed  as  a  party.   If  the  plaintiffs  did  not 
lave  a  remedy  against  the  United  States,   then  the  United  States  should  not 
aave  been  substituted  for  the  defendant  driver  VAUGHN. 

The  United  States  was  substituted  under  Title  28,    section  2679  (b). 

i  the  United  States  should  later  be  dismissed,   the  District    Court  should 

lave  remanded  the  case  to  State  Court.   The  clear  and  unequivocal  language 

)f  section  2679  (d)   provides:  (emphasis  added). 

"Upon  certification  by  the  Attorney  General  that  the  defendant 
employee  was  acting  within  the  scope  of  his  employment  at  the 
time  of  the  incident  out  of  which  the  suit  arose,    any  such  civil 
action  or  proceeding  commenced  in  a  State  Court  shall  be 
removed  without  bond  at  any  time  before  trial  by  the  Attorney 
General  to  the  District  Court  of  the  United  States  for  the 
District  and  Division  embracing  the  place  wherein  it  is  pending 
and  the  proceedings  deemed  a  tort  action  brought  against  the 
United  States  under  the  provisions  of  this  Title  and  all  references 
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thereto.     Should  the  United  States  District  Court  determine  on  a 
hearing  on  a  motion  to  remand  held  before  a  trial  on  the  merits, 
that  the  case  so  removed  is  one  in  which  a  remedy  by  suit  within 
the  meaning  of  subsection  (b)  of  this  section  is  not  available 
against  the  United  States,    the  case  shall  be  remanded  to  the 
State  Court.  "  ~~ 

Once  the  District  Court  invoked  the  Feres  Immunity  Rule  in  favor 

of  the  United  States,   then  it  became  clear  in  the  words  of  the  aforementioned 

section  that  the  case  was  "one  in  which  a  remedy  by  suit  within  the  meaning 

of  subsection  (b)  of  this  section  is  not  available  against  the  United  States  .  .  .  ". 

^t  that  point,   the  court  should  have  remanded  the  action  in  accordance  with 

i  .  "■  ■ 

the  above  cited  section. 

This  problem  was  considered  in  Tavolieri  vs.  Allain,    222  F.   Supp. 
756  (1963).     In  this  case,    plaintiff  brought  suit  in  the  State  Court  for  injuries 
caused  by  Government  employee  negligently  driving  a  motor  vehicle  while  in 
the  course  and  scope  of  employment.     The  United  States  removed  the  case  to 
'the  Federal  Court  under  Title  28,   U.S.  C.   2679  (b)    on  the  grounds  that  the 
plaintiff  had  a  remedy  against  the  United  States  under  the  Federal  Tort  Claims 
/Vet.   It  later  appeared  that  the  plaintiff  did  not  have  a  remedy  under  section 
2  679  (b)  and  the  court  remanded  the  case  in  accordance  with  section  2679(d). 

The  court  reasoned  on  page  759  of  the  Opinion:  (emphasis  added) 

"Suppose,   for  example,    that  the  pleadings  in  the  State  Court  and 
the  removal  papers  show  that  plaintiff's  damage  was  caused  by 
the  operation  of  a  motor  vehicle  by  an  employee  of  the  Government 
while  acting  within  the  scope  of  his  employment,   but  the  pleading 
did  not  reveal,   what  would  be  revealed  by  extrinsic  evidence, 
that  the  Government  employee  and  plaintiff  were  in  the  military 
service  and  the  injuries  arose  out  of  activity  incident  to  service. 
In  such  a  case,    plaintiff  would  not  have  a  remedy  available  under 
section  1346  (b)  or  any  other  provision  of  the  Federal  Tort  Claims 
Act.   Feres  vs.   United  States,    340  U.S.    135,    71  S.   Ct.    153,    95  L. 
Ed.    152.    The  removal  would  have  been  improper;  and  not  to  per- 
mit remand  would  cause  plaintiff  to  lose  his  opportunity  to  sue 
the  employee  personally. 

Many  decisions  have  held  that  where  a  case  is  removed  on  the 
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basis  of  section  2679(b)  and  it  later  appears  that  the  plaintiff  does  not  have 
a  remedy  against  the  United  States  under  the  Federal  Tort  Claims  Act, 
that  the  case  should  be  remanded  under  section  2679(d).     See  Adams  vs. 
Jackel,    220     F.    Supp.    764  (1963),    Atnip  vs.   United  States.    245  F.    Supp. 
386  (1965),    Jarrell  vs.    Gordy,    162  So.    2d  577  (1964).    In  the  Jarrell  Case, 
the  court  held  that  where  a  claim  is  asserted  in  a  State  Court  against  a 
Federal  employee  for  the  negligent  operation  of  a  motor  vehicle,    such 
employee  does  not  become  immune  to  liability  under  section  2679(b)    unless 
and  until  the  United  States  accepts  responsibility  for  the  employee's  conduct. 

CONCLUSION 
Again,   we  return  to  the  simple  proposition  which  requires  reversal 
in  this  case,   and  that  is,    if  the  plaintiffs  had  a  remedy  against  the  United 
States  under  the  Federal  Tort  Claims  Act,   the  United  States  should  not  have 
been  dismissed  as  a  party.   And,    if  the  plaintiffs  did  not  have  such  a  remedy 
against  the  United  States,    then  the  United  States  should  not  have  been  substi- 
tuted for  the  driver  VAUGHN,   and  the  United  States  should  not  have  been 
successful  in  removing  the  case  to  the  Federal  Court  upon  such  a  representa- 
tion that  there  was  such  a  remedy.   Once  the  lower  court  determined  that 
there  was  no  remedy  for  the  plaintiff  under  the  Federal  Torts  Claims  A.ct, 
it  had  no  jurisdiction  to  enter  a  dismissal  but  should  have  remanded  to 
the  State  Courts  in  accordance  with  the  clear  and  unequivocal  language  of  the 
latter  part  of  section  2679(d).     In  conclusion,    appellants  argue  (1)  that  the 
United  States  should  still  be  a  party  under  the  Federal  Tort  Claims  Act  since 
the  Feres  Decision  should  not  be  extended  to  give  the  United  States  immunity 
from  suit  under  such  Federal  Tort  Claims  Act;  and,   in  the  alternative, 
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[2)  if  the  United  States  is  dismissed  because  the  plaintiff  has  no  remedy 
against  the  United  States,    then  the  Federal  Court  has  jurisdiction  only 
to  remand  the  case  to  the  State  Court  as  previously  stated. 

Respectfully  submitted, 
DANIEL  J.  WESTON 

By_ 


Attorney  for  Appellants 
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APPENDIX  I 

Section  2679(b)  of  Title  28  U.  S.  C.   was  amended  July  18,    1966. 
Pub.    L.    89-506  section  5(a),    80  Stat.    307.   Section  10    of  Pub.    L.    89-506 
Drovided  that:  "This  act  (amending  section  2  679(b))  shall  apply  to  claims 
iccruing  six  months  or  more  after  the  date  of  its  enactment.  " 

As  amended  section  2  679(b)  reads  as  follows: 

"The  remedy  against  the  United  States  provided  by  section 
1346(b)  and  2  672  of  this  title  for  injury  or  loss  of  property 
or  personal  injury  or  death,    resulting  from  the  operation 
by  any  employee  of  the   Government  of  any  motor  vehicle 
while  acting  within  the  scope  of  his  office  or  employment, 
shall  hereafter  be  exclusive  of  any  other  civil  action  or 
proceeding  by  reason  of  the  same  subject  matter  against 
the  employee  or  his  estate  whose  act  or  emission  gave 
rise  to  the  claim.  " 

The  inclusion  of  section  2  672  into  this  section  2  679(b)  providing 

for  exclusiveness  of  remedy,    does  not  materially  affect  the  rights  of  the 

parties  in  this  action. 
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inability  to  obtain  a  recovery  against  the 

United  States  l8 
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IN  THE  UNITED  STATES  COURT  OP  APPEALS 
FOR  THE   NINTH  CIRCUIT 


No.    22473 

CLARENCE  E.   MATTOS,    SR.,   and 
CLARA  MATTOS, 

Appellants, 

V. 

UNITED  STATES  OP  AMERICA,   ET  AL., 

Appellees. 


ON  APPEAL  PROM  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  EASTERN  DISTRICT  OP  CALIFORNIA 


BRIEF  FOR  APPELLEES 


JURISDICTIONAL  STATEMENT 
This  action  was  originally  brought  In  the  Superior  Court 
of  the  State  of  California  (Sacramento  County),  against  the 
Individual  respondents.  It  >ias  removed  to  the  district  court 
under  28  U.S.C.  2679  and  28  U.S.C.  1442(a).  The  United  States 
was  substituted  as  a  defendant  for  John  J.  Vaughn  under  28 
U.S.C.  2679(b).  The  district  court  dismissed  the  complaint. 
This  court  has  Jurisdiction  of  the  appeal  under  28  U.S.C.  1291. 


STAOEMENT  OP  THE  CASE 
Plaintiffs  sue  for  the  death  of  their  son,  Clarence  Mattos, 
He  was  a  member  of  the  Marine  Corps  Reserve,  with  the  rank  of 
Private  RLrst  Class,  attached  to  the  Motor  Transport  Maintenance 
Company,  fbintenance  Battalion,  4th  Force  Service  Regiment. 
(R.  28-29).  While  on  weekend  training,  he  was  riding  as  a 
passenger  in  a  2  1/2  ton  M-35  truck.  Both  PPC  Mattos  and  the 
driver,  PPC  Vaughn,  were  in  the  truck  in  the  performance  of 
their  military  duties  in  the  Drivers*  Training  Platoon,  a  part 
of  their  unit.   Ibid.   The  truck  was  the  last  in  a  convoy;  while 
rovuiding  a  curve  at  an  allegedly  excessive  rate  of  speed,  it 
overtxamed,  killing  PPC  Mittos.   (R.  8;  see  Appellants'  Brief 
pp.  3-4).  This  suit  was  brought  in  the  Superior  Court  for  the 
County  of  Sacramento  against  PPC  Vaughn,  who  was  driving  the 
truck  when  it  overturned;  Captain  Wakeman,  Commanding  Officer 
of  the  Motor  Transport  fbintenance  Company;  Captain  Tucker, 
Inspector-Instructor  of  the  Motor  Transport  ttointenance  Company; 
and  Lt.  Hickey,  Commander  of  the  Drivers'  Training  Platoon. 

(R.  29). 

On  petition  filed  by  the  United  States  Attorney,  the  case 
was  removed  to  the  United  States  District  Court.   (R.  1).   Two 
statutes  were  invoked  as  a  basis  for  removal:  28  U.S.C,  l442(a)i 
and  28  U.S.C.  2679.  28  U.S.C.  1442(a)  provides  for  removal  of 
actions  against  officers  of  the  United  States  for  acts  done  unde; 
color  of  office.   28  U.S.C,  2679  provides  for  removal  of  civil 
actions  against  Government  employees  on  account  of  operation  of 
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ny  motor  vehicle  in  the  course  of  employment.  The  latter 

tatute,  knovm  as  the  "Gtovernment  Drivers  Act",  also  provides 

or  substitution  of  the  United  States  as  defendant  upon  certlfl- 

atlon  that  the  defendant  employee  was  acting  within  the  scope 

f  his  employment.  28  U.S.C.  2679(d).  In  accordance  with  this 

tatute,  the  United  States  was  substituted  for  the  defendant 

PC  Vaughn.   (R.  21-22). 

The  district  court  then  dismissed  the  complaint.  (R.  46). 

s  to  the  United  States,  the  court  ruled  that  the  case  was 

overed  by  Peres  v.  United  States,  340  U.S.  135  (1950).  OSiat 

ase  held  that  the  United  States  Is  not  liable  under  the  Federal 

ort  Claims  Act  for  Injuries  to  servicemen  arising  from  activity 

ncldent  to  military  service.  Tlie  district  court  rejected 

lalntlf f s '  argument  that  Feres  should  not  be  applied  to  reservists 

hlle  on  weekend  training   (R.  44): 

I  agree  with  defendants  that  the  compelling  necessity 
for  military  discipline  Is  required  In  any  military 
unit  which  is  expected  to  function  as  such,  especially 
while  its  members  are  in  training.  Thus,  I  do  not 
believe  the  distinction  that  plaintiffs  would  have  me 
draw  between  regulars  and  reservists  is  a  viable  one. 

s  to  the  individual  defendants,  the  district  court  dismissed 

n  the  authority  of  this  Court's  decision  in  Bailey  v.  Van 

uskirk,  345  F.  2d  298  (9th  Cir.  1965),  certiorari  denied,  383 

.S.  948,  which  held  that  "one  soldier  may  [not]  sue  another 

or  negligent  acts  performed  in  the  line  of  duty."  3^5  F.  2d 

t  298. 
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ST^TOTES  INVOLVED 

28  U.S.C,  1442(a),  provides  In  relevant  part: 

(a)  A  civil  action  or  criminal  prosecution 
commenced  in  a  State  court  against  any  of  the 
following  persons  may  be  removed  by  them  to  the 
district  court  of  the  United  States  for  the 
district  and  division  embracing  the  place  wherein 
it  is  pending: 

(1)  Any  officer  of  the  United  States 
or  any  agency  thereof,  or  person  acting 
under  him,  for  any  act  under  color  of  such 
office  or  on  account  of  any  right,  title 
or  authority  claimed  under  any  Act  of 
Congress  for  the  apprehension  or  punish- 
ment of  criminals  or  the  collection  of 
the  revenue. 


Bie  Government  Drivers  Act,  28  U.S.C,  26 79(b) -(e),  provides 

in  relevant  part: 

(b)  Die  remedy  against  the  United  States 
provided  by  sections  1346(b)  and  2672  of  this 
title  for  injury  or  loss  of  property  or  personal 
injury  or  death,  resulting  from  the  operation  by 
any  employee  of  the  Government  of  any  motor 
vehicle  while  acting  within  the  scope  of  his 
office  or  employment,  shall  hereafter  be  exclusive 
of  any  other  civil  action  or  proceeding  by  reason 
of  the  same  subject  matter  against  the  employee 
or  his  estate  whose  act  or  omission  gave  rise  to 
the  claim. 


(d)  Upon  a  certification  by  the  Attorney 
General  that  the  defendant  employee  was  acting 
within  the  scope  of  his  employment  at  the  time 
of  the  incident  out  of  which  the  suit  arose,  any 
such  civil  action  or  proceeding  commenced  in  a 
State  court  shall  be  removed  without  bond  at  any 
tine  before  trial  by  the  Attorney  General  to  the 
district  court  of  the  United  States  for  the 
district  and  division  embracing  the  place  wherein 
It  is  pending  and  the  proceedings  deemed  a  tort 
action  brought  against  the  United  States  under 
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the  provisions  of  this  title  and  all  references 
thereto.  Should  a  United  States  district  court 
determine  on  a  hearing  on  a  motion  to  remand  held 
before  a  trial  on  the  merits  that  the  case  so 
removed  Is  one  In  which  a  remedy  by  suit  within 
the  meaning  of  subsection  (b)  of  this  section  Is 
not  available  against  the  United  States «  the  case 
shall  be  remanded  to  the  State  court. 

*         *         «         * 

ARGfUMENT 
Summary 

1.  Dismissal  of  the  suit  as  to  the  United  States  was 
squired  by  Peres  v.  United  States,  340  U.S.  135.  "Hiat  case 
»ld  that  a  suit  does  not  lie  against  the  United  States  on 
jcount  of  the  Injury  or  death  of  a  soldier  arising  out  of 
jtlvlty  Incident  to  service.  Peres  covers  reservists  while 

ley  are  engaged  In  military  training.  The  Pbrlne  Corps  Reserve 
3  a  military  organization,  and  while  engaged  In  military  training 
b  has  as  great  a  need  for  discipline  as  the  regular  Marine 
Drps.  Moreover,  the  compensation  benefits  payable  with 
5spect  to  Injury  or  death  of  fbrlne  Corps  Reservists  are 
aentlcal  to  those  payable  In  the  case  of  regular  members  of 
le  Marine  Corps. 

2.  Dismissal  of  the  suit  was  also  proper  as  to  the  Individual 
Bfendants.  It  has  long  been  the  rule  that  a  soldier  may  not 

B  sued  for  Injury  negligently  Inflicted  on  another  soldier  In 
tie  course  of  duty.  As  this  Court  pointed  out  In  Bailey  v.  VSin 
Lisklrk,  245  P.  2d  298  (1965),  certiorari  denied,  383  U.S.  948, 
tie  same  considerations  of  policy  which  precluded  suit  In  Peres 
pply  where  the  Individual  soldier  Is  sued.  Nor  does  this  rule 
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apply  only  to  soldiers  superior  In  rank  to  the  Injured  soldier. 
All  soldiers,  regardless  of  rank,  are  governed  by  military  order: 
and  subject  to  military  discipline.  Their  responsibility  is  to 
the  military  authorities,  rather  than  to  the  civil  courts,  for 
negligent  conduct  which  injures  another  soldier.  Tlius  dismissal 
was  proper  as  to  PPC  Vaughn  as  well  as  the  other  individual 
defendants,  even  though  PPC  Vaughn  did  not  outrank  PPC  Ifettos. 

3.  Ttie   district  court  had  Jurisdiction  to  decide  the  case 
on  the  merits  as  to  PPC  Vaughn.  Even  if  the  Cksvernment  Drivers 
Act  would  require  a  remand  to  the  State  court  absent  any  other 
basis  for  federal  Jurisdiction,  where  the  remedy  against  the 
United  States  is  precluded  by  Peres  (and  we  show  in  Point  IV 
that  the  Government  Drivers  Act  does  not  so  require),  federal 
Jurisdiction  here  was  sustainable  under  28  U.S.C.  1442(a). 
That  statute  provides  for  removal  of  suits  against  federal 
officers  for  acts  under  color  of  office.  It  clearly  covers 
the  claims  made  here  against  PPC  Vaughn's  superior  officers. 
And  while  the  application  of  the  statute  to  PPC  Vaughn  himself 
might  be  doubtful  were  he  the  only  defendant,  this  Court  has 
held  that  where  removal  is  sustainable  under  28  U.S.C,  1442(a) 
as  to  sc«ne  defendants,  federal  Jurisdiction  may  be  exercised  as 
to  all  defendants,  even  where  no  basis  for  federal  Jurisdiction 
other  than  Section  1442(a)  exists.  Murphy  v.  Kbdz,  351  P.  2d 
163  (1965). 

4.  Pirffllly,  the  Government  Drivers  Act  itself  required 
the  district  court  to  dismiss  the  case  as  to  PPC  Vaughn,  once 
it  was  conceded  that  he  was  acting  within  the  scoi)e  of  his 

-  6  - 


lovernment  employment.  OSiat  Act  was  designed  to  protect 
Jovernment  drivers  from  suits  and  from  the  expense  of  liability 
Insurance  for  driving  in  the  course  of  their  employment.  It 
ichieved  this  purpose  by  remitting  the  injured  party  to  suit 
against  the  United  States  wherever  the  Government  driver  was 
acting  within  the  scope  of  his  employment.  The  protection 
which  the  Act  affords  to  the  Government  driver  is  not  lost  if, 
for  some  reason  not  relating  to  the  scope  of  employment  issue, 
the  plaintiff  is  unable  to  obtain  a  recovery  under  the  Tort 
Claims  Act.  For  the  Drivers  Act  does  not  guarantee  the  plain- 
tiff recovery  under  the  Tort  Claims  Act;  it  merely  provides  that 
suit  under  the  Tort  Claims  Act  is  the  only  remedy  which  the 
plaintiff  may  pursue, 

I 

THE  FERES  CASE  REISERS  THE   UNITED  STATES 
IMMUNE  PROM  SUIT  UNDER  THE  TORT  CLAIMS 
ACT  FOR  INJURIES  SUSTAINED  BY  RESERVISTS 
PARTICIPATING  IN  MILITARY  TRAINING, 
INCLUDING  WEEKEND  DRILLS. 

In  Feres  v.  United  States,  3^0  U.S.  135*  the  Supreme  Court 
tield  that  the  United  States  is  not  liable  under  the  Federal 
rort  Claims  Act  for  the  death  or  injury  of  soldiers  arising 
5ut  of  activity  "incident  to  service."  Although  the  facts  of 
Feres  involved  regular  soldiers,  the  case  clearly  applies  also 
bo  reserve  components  of  the  Armed  Forces.   The  purpose  of 
nllitary  reserve  components,  including  the  fferine  Corps 
Reserve,  is  "to  provide  trained  units  and  qualified  persons 
available  for  active  duty  in  the  armed  forces  in  time  of  war 
5r  national  emergency  *  *  ♦. "  10  U.S.C,  262.  Indeed,  the 
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Marine  Corps  Reserve  is  defined  by  law  to  be  part  of  the  Jtirine 
Corps.  10  U.S.C,  5001(a)(2).  Thus  the  district  court  correctly  I' 
concluded  that  the  Marine  Corps  Reserve  is  a  military  organiza-  h 
tion  and  that  Pferine  Corps  Reservists,  while  in  military  training 
are  in  a  military  status  —  a  status  held  in  Feres  to  be  incon- 
sistent with  suits  under  the  Federal  Tort  Claims  Act.  As  the 
district  court  pointed  out,  "military  discipline  is  required  in  | 
any  military  unit  which  is  expected  to  function  as  such,  especial 
while  its  members  are  in  training.''  (R.   ^^    ).  Olie  fact 
that  reservists  spend  most  of  their  time  in  civilian  life  does 
not  detract  from  the  need  for  military  discipline  while  the 
reserve  unit  is  in  training. 

It  is  also  important  to  note  that  the  same  administrative 
compensation  benefits  are  payable  in  cases  of  injury  or  death 
sustained  by  ^ferine  Corps  Reservists,  as  in  cases  involving 
regular  members  of  the  Marine  Corps.  These  benefits  are  payable 
regardless  of  whether  the  training  is  for  six  months,  two  weeks, 
or  a  weekend.  Ttie   compensation  statute  provides: 

A  member  of  the  ♦  *  *  Marine  Corps  Reserve 
*  *  *  who  is  ordered  to  active  duty,  or  to  per- 
form inactive  -duty  training,  for  any  period  of 
time,  and  is  disabled  in  line  of  duty  while  so 
employed,  or  the  beneficiary  of  such  a  member 
who  dies  from  such  an  injury,  is  entitled  to 
the  same  pension,  compensation,  death  gratuity, 
and  hospitalization  benefits  as  are  provided 
by  law  or  regulation  in  the  case  of  a  member  of 
the  »  *  »  Regular  Mirine  Corps  of  the  same  grade 
and  length  of  service. 

10  U.S.C.  6lA8(a).  This  statute  expressly  rejects  the  distinctio)| 

which  appellants  seek  to  draw  between  short  and  long  periods  of 
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raining:  for  purposes  of  compensation  benefits,  a  fferlne  Corps 
eservlst  ordered  to  active  or  Inactive  duty  training  "for  any 

erlod  of  time"  Is  entitled  to  the  same  benefits  as  a  regular, 

1/ 
nd  the  same  death  benefits  are  payable  to  his  survivors. 

In  short,  from  the  standjwlnt  of  both  military  discipline 

nd  the  availability  of  administrative  compensation  benefits, 

&,rlne  Corps  Reservists  are  plainly  within  the  Feres  decision. 

Oreover,  the  cases  are  unanimous  In  holding  reservists  to  be 

overed  by  Feres  while  attending  weekend  or  evening  drills. 

hus  In  O'Brien  v.  United  States,  192  F.  2d  9^8  (8th  Clr.  1951), 

nan  who  had  Just  Joined  a  Naval  Reserve  unit  was  killed  on  a 

light  taken  as  part  of  his  Indoctrination,  during  a  weekend 

rill.  And  In  United  States  v.  Carroll,  369  F.  2d  618  (8th  Clr. 

966),  a  Naval  Reservist  was  Injured  while  riding  to  a  weekend 


/  The   statute  does  draw  a  time  distinction  with  respect  to 
Isablllty  resulting  from  a  disease:  In  such  a  case,  admlnl- 
tratlve  benefits  are  payable  only  If  the  reservist  Is  on  a 
erlod  of  duty  of  30  days  or  more.   10  U.S.C,  6148(b). 

/   Wie  Feres  decision  Itself  laid  heavy  stress  on  the  availa- 
illty  of  administrative  compensation  (340  U.S.  at  144-46),  and 
Id  not  discuss  military  discipline.  In  Johansen  v.  United  States, 
^^3  U.S.  427,  440,  the  Court  stated:  "OSils  Court  accepted  the 
plnclple  of  the  exclusive  character  of  federal  plans  for  com- 
Bnsatlon  in  Feres  v.  United  States."  See  also  fatterson  v.  United 
tates,  359  U.S.  495.  and  United  States  v.  Demko,  3^5  U.S.  TW. 
owever,  in  United  States  v.  Brown,  34a  U.S.  110,  112,  the  Court 
tated  that  Feres  was  based  on  the  "peculiar  and  special  rela- 
lonship  of  the  soldier  to  his  superiors,  the  effects  of  the 
Eilntenance  of  such  suits  on  discipline,  and  the  extreme  results 
hat  might  obtain  if  suits  under  the  Tort  Claims  Act  were  allowed 
or  negligent  orders  given  or  negligent  acts  committed  in  the 
ourse  of  military  duty." 
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drill  on  a  military  aircraft.  In  both  cases  Peres  was  applied 
even  though  the  reservist  was  not  actually  participating  in 
military  training  when  the  accident  occurred;  in  the  present 
case,  where  PPC  ffettos  was  actually  engaged  in  military  training,, 
the  necessity  for  applying  Peres  is  even  clearer.  The  present 
case  is  in  all  respects  similar  to  Layne  v.  United  States,  295 
P.  2d  433  (7th  Cir.  1961),  where  Feres  was  applied  to  preclude 
recovery  for  the  death  of  an  Air  National  Guard  pilot  while  on 
a  training  flight.  See  also  Drumgoole  v.  Virginia  Electric 
&  Power  Company,  I70  P.  Supp.  824,  825  (E.  D.  Va.  1959),  where 
the  court  held  that  Peres  applies  to  "the  enlisted  reserve  when 
in  training." 


The  foregoing  establishes  that  the  case  was  properly 
dismissed  as  to  the  United  States .  We  now  show  that  dismissal 
as  to  the  individual  defendants  was  also  required. 


3/   Drumgoole  involved  reservists  injured  while  on  active  duty 
training.  They  sued  the  Power  Company,  which  in  turn  impleaded 
the  United  States.  The  district  court  dismissed  the  third-party 
complaint  on  the  ground  that,  under  Feres,  the  United  States 
could  not  be  held  liable  to  the  original  plaintiffs,  and  thus 
could  not  be  held  liable  to  the  Power  Company  for  contribution 
or  indemnity. 
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II. 

INDIVIDUAL  SOLDIERS  ARE  ALSO  IMMUNE  PR  CM 
SUIT  CN  ACCOUNT  OP  INJURIES  SUSTAINED  BY 
OTHER  SOLDIERS  IN  THE  COURSE  OF  ACTIVE  DUTY. 

All  the  Individual  defendants  —  including  PPC  Vaughn,  the 

iriver  of  the  truck  —  are  also  immune  from  suit  on  account  of 

PC  Mattos'  death.  As  this  Court  held  in  Bailev  v.  Van  Buskir^. 

l45  P.  2d  298  (1965),  certiorari  denied,  383  U.S.  948,  "it  is 

lot  yet  within  the  American  legal  concept  that  one  soldier  may  sue 

nother  for  negligent  acts  performed  in  the  line  of  duty. "  345 

'.  2d  at  298,  The  Third  Circuit  has  reached  the  same  conclusion. 

tailey  v.  DeQuevedo.  375  P.  2d  72  (I967),  certiorari  denied, 

189  U.S.  923.  A/  The  California  courts  also  prohibit  suits  by 

(ne  soldier  against  suiother  for  negligent  acts  in  the  course  of 

luty.  Cumutt  v.  Hoik.  230  Cal.  App.  2d  58O,  4l  Cal.  Rptr.  174 

2d  Dist.  1964).  5  /  The  principle  of  these  cases  dates  back 

o  Johnstone  v.  Sutton.  1  T.R.  492,  99  Eng.  Rep.  1215  (I786), 

here  Lord  Mansfield  expressed  concern  lest  allowance  of  an 

ction  for  malicious  prosecution  by  a  naval  officer  against  his 

[/    The  Third  Circuit  case  involved  the  same  facts  as  the  Ninth 
Ircuit  decision,  but  with  a  different  defendant  (the  iJaintiff 
ad  obtained  service  over  only  one  of  the  two  Army  s\irgeons  in- 
olved  in  California,  juid  thus  brought  a  separate  suit  against 
he  other  surgeon  in  Pennsylvania).  The  Third  Circuit  decided 
he  case  on  the  merits,  without  reaching  the  defendant's  con- 
ention  that  the  Judgment  in  the  Ninth  Circuit  case  was  res 
udtcata.   375  p.  2d  at  74. 

L/  I"^  Cuynutt  V.  Wftiifj  a  group  of  Air  Porce  personnel  were 
unting  on  the  base  runway,  pursuant  to  orders  to  clear  the 
xmway  of  deer,  which  were  a  hazard  to  aircraft.  Defendant 
egligently  discharged  his  shotgun  while  picking  it  up,  injuring 
laintiff .  The  District  Court  of  Appeal  stated  that  "under 
he  facts  alleged  in  the  complaint  a  cause  of  action  would  be 
itated  against  the  defendant  were  the  parties  civilians  engaged 
n  a  hunting  expedition."  230  Cal.  App.  2d  at  584,  41  Cal.  Rptr. 
t  176.  Nevertheless,  the  coxirt  held  that  recovery  was  precluded 
y  the  military  status  of  the  parties. 
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comoander  would  lead  to  Judicial  intrusion  into  the  military, 
reducing  the  armed  forces  of  the  nation  to  a  "rabble,  dangerous 
to  their  friends,  and  harmless  to  their  enemies."  And  the 
Peres  case  itself  supports  an  immunity  for  the  individual 
soldiers  involved:  as  Chief  Judge  Chambers  observed  in  Bailey 
V.  Van  Bus kirk,  supra,  "the  same  policy  considerations  govern 
here."  3^5  P.  2d  at  298. 

The  immunity  of  an  individxial  soldier  for  injury  inflicted 
on  another  soldier  in  the  course  of  military  duty  is  not  confined! 
to  suits  by  subordinates  against  their  superiors  in  rank.  Bius 
the  immunity  here  protects  PFC  Vaughn,  as  well  as  the  other      ' 
individual  defendants  who  were  superior  in  rank  to  PPC  ffettos. 
For  example,  in  Curnutt  v.  Hoik,  supra,  the  injured  party  was 
a  Lieutenant  Colonel  while  the  defendant  was  a  Captain;  the 
California  District  Court  of  Appeal  nevertheless  held  that  the 
military  status  of  the  parties  precluded  suit  for  injury  sustaine< 
in  the  course  of  military  duty.  And  while  in  Bailey  v.  Van  Buskin 


6  /  The  Feres  rule  applies  in  cases  where  the  plaintiffs  are 
Sie  survivors  of  a  deceased  soldier,  rather  than  the  soldier 
himself.  Van  Sickel  v.  United  States.  285  P.  2d  87  (9th  Cir.,  19< 
Indeed,  Feres  itself  involved  a  suit  for  wrongful  death  brought 
by  an  executrix.  Since  "the  same  policy  considerations  govern" 

where  the  individual  soldier  is  sued,  the  result  is  not  changed 
by  the  fact  that  the  plaintiffs  here  are  PFC  Mattos'  survivors. 
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■ipra,  and  Bailey  v.  DeQuevedo,  supra,  the  Injured  party  was  a 

>rgeant  and  the  defendants  a  Colonel  and  a  Captain,  the  result 

juld  hardly  have  been  affected  If  the  Injured  party  had  been 

Colonel,  or  If  the  defendants  had  been  medical  technicians 

Lth  enlisted  rank,  rather  than  doctors  with  officer  rank.  There 

?e   many  cases  In  which  Peres  has  been  applied  even  though  the 

jlatlve  rank  of  the  Individual  tortfeasor  and  the  victim  does 

)t  appear;     Indeed,  Feres  has  been  applied  where  the  alleged 

8_ 
idlvldual  tortfeasors  were  civilian  employees  of  the  Government. 

Learly,  the  relative  rank  of  the  victim  and  the  Individual 

)rtfeasor  has  not  been  thought  relevant  In  applying  Peres . 

Lnce,  as  this  Court  stated  In  Bailey  v.  Van  Bus kirk «  supra, 

le  same  policy  considerations  govern  here  as  In  Peres,  the 

ink  of  the  Individual  tortfeasors  should  also  be  deemed  Irrelevant. 


y     In  Griggs  V.  United  States,  one  of  the  three  cases  decided 
I  the  Peres  opinion,  plaintiff's  decedent  was  a  Lieutenant 
)lonel;  the  record  does  not  reveal  what  rank  the  Individual 
>rtfeasors  held.  See  Griggs  v.  United  States,  178  P.  2d  1 
LOth  Clr.  1949).  In  several  other  cases  In  which  Feres  has 
sen  applied,  the  relative  rank  of  the  victim  and  the  Individual 
>rtfeasor  does  not  appear.  Zoula  v.  United  States,  21?  P.  2d 
L  (5th  Clr.  1954 );  Orken  v.  United  States,  239 'Fr2d  85O  (6th 
.r.  1956);  United  States  v.  United  Services  Automobile  Ass'n, 
\Q   P.  2d  364  (8th  (5ir.  I956): 

/  layne  v.  United  States,  295  P.  2d  433  (7th  Clr.  1961).  In 
lat  case,  plaintiff's  decedent  was  a  Major;  his  death  was 
Llegedly  due  to  civilian  control  tower  operators. 


-  13  - 


The  reasons  for  the  military  Immunity  apply  with  equal 
force  to  PFC  Vaughn  as  well  as  to  Captains  Wakeman  and  Tucker 
and  Lt.  Hlckey.  PFC  Vaughn  was  driving  the  last  truck  in  the 
convoy  as  part  of  a  drivers'  training  exercise  engaged  in  by 
his  platoon.   (R.  8,  28-29,  Appellants*  Brief,  pp.  3-^).  Thus 
PFC  Vaughn's  presence  behind  the  wheel,  the  degree  of  preparatioi' 
he  had  before  assuming  the  task  of  driving  the  truck,  and  the 
speed  at  which  the  convoy  was  traveling  —  all  these  vital 
matters  were  subject  to  military  command,  and  were  basically 
a  military  responsibility.  PFC  Vaughn's  duty  was  owed  to  his   i 
superiors,  not  to  PFC  Mattos.  Individual  civil  liability  would 
be  Justified  only  if  PFC  Vaughn  were  in  the  position  of  indi- 
vidually deciding  whether  he  had  sufficient  training  to  drive 
the  truck  on  a  public  highway  with  passengers,  and  what  speed 
he  should  maintain  as  the  last  truck  in  the  convoy.  Yet  clearly 
PFC  Vaughn  was  acting  under  orders,  and  to  the  extent  that 
these  orders  left  him  any  discretion,  he  was  accountable  to 
his  superiors  rather  than  to  his  individual  passengers. 
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I   It  should  also  be  noted  that  the  amount  of  administrative 

impensation  that  appellants  may  be  entitled  to  under  10  U.S.C, 

48  depends  in  no  way  on  the  rank  of  the  individual  tortfeasor. 

(6  observation  made  by  Chief  Judge  Chambers  in  Bailey  v.  Van 

iskirk .  supra  >   applies  regardless  of  whether  the  defendant  is  a 

)lonel,  as  in  that  case,  or  a  Private  First  Class,  as  here: 

The  military  service  does  not  leave 
those  permanently  injured  [or,  it  may  be 
added,  the  survivors  of  those  killed]  in 
line  of  duty  unccHnpensated.  Congress  has 
attended  to  such  things  in  a  reasonably 
adequate  way.  All  we  deny  plaintiff -appellant 
is  a  remedy  he  likes  better. 

[^   F.  2d  at  298. 

The  foregoing  establishes  that  the  district  covu^t  correctly 

.smissed  the  complaint  as  to  the  individual  defendants  who  were 

le  superior  officers  of  PPC  Mattos.  We  have  also  established 

lat  appellants  have  no  claim  against  FFC  Vaughn.  The  district 

>urt  did  not  reach  the  question  of  whether  the  case  should  be 

.smissed  as  to  FFC  Vaughn,  since  it  had  substituted  the  United 

»te3  for  PPC  Vaughn  as  a  defendant  under  the  Government  Drivers 

jt.  However,  the  district  court's  Judgment  (R.  46  )  has  the 

'feet  of  dismissing  the  action  as  to  all  defendants.  Appellants 

)w  argue  that,  having  dismissed  the  case  as  to  the  Government, 

le  district  court  should  have  remanded  the  suit  against  PPC 

lughn  to  the  State  court,  rather  than  entering  a  Judgment  dis- 

.ssing  the  complaint,  ^y  We  now  show:  (1)  that  28  U.S.C.  1442(a) 

y  Appellants  made  no  motion  to  remjmd  in  the  district  coxirt. 
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supplies  an  independent  basis  for  retention  of  Jurisdiction  ovei 

the  claim  against  PPC  Vaughn,  irrespective  of  the  provisions  of 

the  Qoveminent  Drivers  Act,  and  (2)  alternatively,  that  the  Oov< 

ment  Drivers  Act  does  not  require  a  remand  to  the  State  court 

where  the  case  against  the  Qovernment  is  dismissed  on  the  basis 

the  Feres  doctrine. 

III. 

UNDER  28  U.S.C.  1442(a),  THE  DISTRICT  COURT 
HAD  JURISDICTICN  TO  DISMISS  THE  ACTICH  AS  TO 
ALL  INDIVIDUAL  DEPENDANTS,  INCLUDING  THE 
GOVERNMENT  DRIVER. 

Appellants  argue  that  the  Government  Drivers  Act  requires  i 
remand  to  the  State  court  where,  after  a  suit  has  been  removed 
to  the  federal  court  and  the  Government  has  been  substituted  asi 
defendant  for  its  employee  driver,  the  case  is  dismissed  on  the! 
merits  as  to  the  Government.  Subsection  (d)  of  the  Government 
Drivers  Act  directs  a  remand  to  the  state  court  "[sjhould  a 
United  States  district  court  determine  on  a  hearing  on  a  motiom 
to  remand  held  before  a  trial  on  the  merits  that  the  case  so 
removed  is  one  in  which  a  remedy  by  suit  ♦  ♦  ♦  is  not  available ! 
against  the  Uhited  States."  28  U.S.C.  2679(d).  However,  the 
Government  Drivers  Act  does  not  require  remand  where  an  indepeni 
dent  basis  of  federal  Jurisdiction  exists.  Thus,  for  exan^le, 
rernemd  would  not  be  required  if  diversity  Jurisdiction  existed 
with  respect  to  the  Government  driver.  Here  removal  of  the  casi 
as  to  all  the  individual  defendants,  including  PPC  Vaughn,  was 
accooplished  under  28  U.S.C.  1442(a).  That  statute  Justified 
retention  of  federal  Jurisdiction  over  PPC  Vaughn,  even  if  the 
Government  Drivers  Act  would  otherwise  have  required  a  remand. 
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28  U.S.C.  1442(a)  authorizes  removal  to  a  federal  court  of 
I  action  in  a  State  court  against  "any  officer  of  the  United 
jtes  or  any  agency  thereof,  or  person  acting  under  him,  for 
'  act  under  color  of  such  office."  Application  of  this  statute 
I  clearly  proper  as  to  the  defendants  who  were  PPC  Vaxighn's  superior 
'leers.  And  while  the  application  of  the  removal  statute  to 
J  Vaughn  might  be  doubtful  were  he  the  only  defendant,  this  Court 
i   squarely  held  that  where  removal  as  to  some  defendants  Is 
jper  under  28  U.S.C.  1442(a),  the  district  court  may  retain 
rlsdlctlon  as  to  all  defendants,  even  though  no  other  basis  for 
leral  Jurisdiction  exists.  Murphy  v.  Kodz.  351  p.  2d  I63  (I965).  jj 

^    Several  district  court  decisions  have  held  28  U.S.C.  1442(a) 
;  applicable  to  Qovemment  drivers  charged  with  negligence. 
IS  V.  Mitchell,  233  P.  Supp.  4l4  (D.  Md.  1964);  Ebersole  v.  Helm. 
Pp.  Supp.  277  (E.D.  Pa.  i960);  Pink  v.  Qerrish.  l49  P.  Supp. 
;  (S.D.N.Y.  1957);  Ooldfarb  V.  Muller.  I8I  P.  Supp.  4l  (D.N.J. 
.  Contra:  Pepper  v.  Sherrlll,  IHl  P.  Supp.  40(E.D.  Tenn. 

• 

On  the  other  hand,  removal  has  been  held  proper  in  cases  In- 
.vlng  complaints  charging  medical  malpractice  by  Government  doc- 
's. Allman  v.  Hanley.  302  P.  2d  559  (5th  Clr.  I962);  Blitz  v. 
jS^  32b  P.  2d  595  (2d  Clr.  1964),  certiorari  denied,  379  U.S. 

I. 

'  Uhder  Murphy  v.  Kodz,  the  district  court  would  have  discre- 
m  to  remand  tne  case  as  to  PPC  Vaughn  to  the  State  court.  351 
2d  at  167-68.  However,  since  appellants  never  moved  for  a 
and  in  the  district  covirt,  they  cannot  now  ask  this  Coxirt  to 
.d  that  the  district  court  should  have  exercised  its  discretion 
remand.  Moreover,  the  circumstances  of  the  present  case  would 
re  clearly  militated  against  any  exercise  of  discretion  to  re- 
id.  Por  here  the  case  may  properly  be  disposed  of  as  to  all 
•endants  in  one  proceeding.  Moreover,  the  suit  against  PPC 
ighn  involves  a  federal  question,  which  the  federal  courts  may 
>ropriately  decide.  See  Cumutt  v.  Hoik,  230  Cal.  App.  2d 
),  584,  41  Cal.  Rptr.  174,  176  (2d  DT8I71964):  "The  rights 
I  liabilities  of  members  of  the  Armed  Porces  of  the  Uhited 
ites  arising  from  acta  occun:»ing  while  acting  under  orders  in 
le  of  duty  is  one  of  federal  military  law."  See  Peres  v.  Uhited 
ttes.  340  U.S.  135,  142-144. 
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IV. 

THE  GOVERNMENT  DRIVERS  ACT  PROTECTS  GOVERN- 
MENT DRIVERS  PRCM  LIABILITY  FOR  NEGLIGENT 
DRIVING  WITHIN  THE  SCOPE  OF  THEIR  EMPLOY- 
MENT J  THIS  PRCTECTICN  IS  NOT  LOST  BY  THE 
PLAINTIFF'S  INABILITY  TO  OBTAIN  A  RECOVERY 
AGAINST  THE  UNITED  STATES. 

If  the  Court  agrees  with  our  position  that  the  district 
court  had  Jurisdiction  under  28  U.S.C.  1442(a)  to  dismiss  the 
case  as  to  PFC  Vaughn,  and  further  agrees  that  dismissal  was 
proper  because  of  the  military  status  of  the  parties,  then  It  l£ 
not  necessary  to  reach  any  further  question.  However,  there  Is 
an  alternative  basis  for  affirming  the  dismissal  as  to  PFC  Vaugt 
In  our  view,  the  Government  Drivers  Act  does  not  require  remand 
to  the  State  court  for  reinstatement  of  the  suit  against  the  In- 
dividual Government  driver  In  cases  where,  although  the  driver 
was  acting  In  the  scope  of  his  en5>loyment,  the  plaintiff  for  son 
reason  falls  to  obtain  recovery  against  the  Government.  Instea( 
remand  to  the  State  court  Is  required  only  where  It  Is  shown  thi 
the  Government  driver  was  not  acting  within  the  scope  of  his  emi 
ployment. 

The  question  here  presented  Is  presently  before  this  Court; 
In  an  appeal  from  a  ruling  of  Judge  Thompson  In  Van  Houten  v.  Rj 
et  al. .  D.  Nev.  Civil  No.  I91I-N,  decided  September  1,  1967, 
appeal  pending  C.A.  9j  No.  22,356.  In  that  case,  suit  was 
brought  against  a  Government  driver  by  a  co-en^loyee.  After 
substitution  of  the  Government  as  a  defendant,  the  case  against: 
the  Government  was  dismissed  on  the  ground  that  plaintiff's  ex- 
clusive remedy  against  the  Uhlted  States  was  under  the  Federal 

-  18  - 


Employees  Condensation  Act.  Since  that  Act  does  not  protect  the 

Individual  defendant  from  liability  (see  Allman  v.  Hanley.  302 

P.  2d  559  (5th  Clr.  1962)),  Judge  Thompson  Initially  concluded 

that  the  suit  against  the  Individual  driver  should  be  reinstated. 

Upon  reconsideration,  however.  Judge  Thonpson  changed  his  view: 

[T]he  net  result  [of  allowlxjg  the  suit  against 
the  Individual  driver]  Is  to  attribute  to  Con- 
gress an  Intent  when  It  adopted  the  Government 
Drivers  Act  amendment  to  the  Federal  Tort  Claims 
Act  which  affronts  common  sense.  Under  that 
interpretation,  a  federal  employee  driver  of 
a  motor  vehicle  In  the  course  of  his  employment 
Is  normally  exonerated  from  personal  liability, 
but  not  30  If  the  Injured  person  Is  another 
federal  employee  who  has  a  claim  for  con5)ensa- 
tlon  under  the  Federal  En5)loyees  Compensation 
Act,  An  Intent  to  engraft  such  an  Incongruous 
exception  to  the  general  Immunity  from  personal 
liability  cannot  be  found  In  the  language  of  the 
statute  nor  In  the  legislative  history. 

The  Court's  earlier  viewpoint  was  founded 
on  the  statutory  language,  "the  remedy  against 
the  united  States  provided  by  sections  13^6(b) 
and  2672  of  this  title  for  Injury  or  loss  of 
property  or  personal  Injury  or  death  ♦  *  ♦  shall 
hereafter  be  exclusive  of  any  other  civil  action 
or  proceeding  by  reason  of  the  same  subject 
matter  against  the  employee  of  his  estate." 

The  Court  now  has  concluded  that  this 
plaintiff,  although  a  federal  employee  having 
rights  under  the  Federal  Employees  Compensa- 
tion Act,  Is  still  a  person  to  whom  the  statu- 
tory language,  "the  remedy  against  the  United 
States  provided  by  section  13^6 (b)"  applies. 
Section  1346(b)  encompasses  "claims  *  ♦  *  for 
Injury  or  loss  of  property,  or  personal  Injury 
or  death  caused  by  the  negligent  or  wrongful 
act  or  omission  of  any  en^loyee  of  the  Govern- 
ment while  acting  within  the  scope  of  his  office 
or  employment  under  circumstances  where  the 
united  States,  If  a  private  person,  would  be 
liable  to  the  claimant  In  accordance  with  the 
law  of  the  place  where  the  act  or  omission 
occurred."  This  Is  exactly  such  a  case,  and 
there  Is  no  provision  of  the  Federal  Tort 
Claims  Act  which  would  disqualify  Van  Houten 
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as  a  claimant  or  plaintiff  thereunder.  Con- 
gress, in  the  aovernment  Drivers  Act.  28  U.S.C, 
2679(b),  incorporated  Section  13^6 (b)  by  refer- 
ence as  a  description  of  the  class  of  cases  to 
which  the  exclusivity  of  the  remedy  against  the 
aovernment  and  the  immunization  of  the  Individtial 
federal  employee  from  liability  apply.  The  fact 
that  for  some  extraneous  reason  the  particular 
plaintiff  cannot  successfully  maintain  suit  \mder 
the  Federal  Tort  Claims  Act  should  not  change 
the  result. 

Judge  Thompson's  reasoning  is  fully  applicable  here.  It 
would  indeed  be  "incongruous"  if  the  Government  Drivers  Act  wer 
construed  to  protect  PPC  Vaughn  from  suit  by  a  civilian  injured 
by  his  driving  of  a  military  vehicle,  but  to  allow  the  suit  whe 
the  victim  of  the  accident  is  another  soldier.  The  suit  agains 
PPC  Vaughn  is  covered  by  28  U.S.C.  1346(b),  since  it  is  a  claim 
arising  out  of  a  Government  employee's  alleged  negligence  in  th 
scope  of  his  en^loyment.  Thus,  under  the  exclusivity  provision 
of  the  Government  Drivers  Act,  28  U.S.C.  2679(b),  plaintiffs  mu 
look  to  Section  1346(b)  for  their  recovery.  The  fact  that  for 
some  reason  they  cannot  obtain  recovery,  does  not  remove  the  pr 
tection  accorded  by  the  Act  to  Government  drivers  acting  within 
the  scope  of  their  employment. 

The  legislative  history  confirms  Judge  Thompson's  reading 
of  the  statute.  The  Government  Drivers  Act  was  enacted  to  pro- 
tect Government  drivers  from  the  threat  and  burden  of  suits  and 
Judgments  resulting  from  driving  on  the  Job.  H.  R.  Rep.  No.  29 
87th  Cong.  1st  Sess.,  at  3-4.  The  Act  was  intended  to  protect 
the  employee  "from  any  personal  liability  where  it  is  conceded 
that  he  was  acting  within  the  scope  of  his  employment."  107 

I 
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ong.  Rec.  I8500  (Sen.  Keating) .  12  /  Such  protection  would  be 
llusory  If  It  did  not  apply  to  suits  by  co-employees:  indeed, 
llowance  of  such  suits  would  require  Government  drivers  to  ob- 
aln  liability  Insiorance  covering  their  Government  driving  — 
n  expense  which  It  was  the  purpose  of  the  Act  to  avoid. 

Subsection  (b)  of  the  Drivers  Act,  28  U.S.C.  2679(b)  — 
hlch  makes  the  remedy  against  the  Government  "exclusive"  of  any 
ult  against  the  employee  —  is  the  "basic  provision  of  the  bill." 
.R.  Rep.  No.  297,  87th  Cong.  1st  Sess.,  at  4.  Subsection  (d), 
8  U.S.C,  2679(d),  Is  a  procedural  provision  applicable  only  where 
he  original  suit  Is  brought  in  a  state  court,  and  should  not  be 
ead  to  cut  back  the  protection  afforded  by  the  exclusivity  pro- 
islon.  ly  The  provision  in  subsection  (d)  requiring  rememd 
here  "a  remedy  by  suit  within  the  meaning  of  subsection  (b)  of 
his  section  is  not  available  against  the  United  States,"  refers 
ack  to  the  exclusivity  provision  of  subsection  (b)  —  which,  as 
udge  Thompson  pointed  out,  protects  the  enployee  whenever  he 

2/    The  bill  as  it  emerged  from  the  Senate  Judiciary  Committee 
ould  have  permitted  a  plaintiff  the  choice  as  to  whether  his 
ction  was  to  be  removed  to  the  federal  court  for  trial  under 
he  Tort  Clalrais  Act.  S.  Rep.  No.  736,  87th  Cong.  1st  Sess., 
t  5,  18.  A  similar  provision  had  led  to  a  Presidential  veto  of 
[I  earlier  bill.  House  Misc.  Documents,  86th  Cong.  2d  Sess.,  Docu- 
ent  No.  415.  The  provision  was  deleted  from  the  Judiciary  Com- 
Ittee's  bill  on  the  Senate  floor,  and  instead  the  present  pro- 
Islon  —  requiring  removal  upon  certification  by  the  Attorney 
eneral  that  the  driver  was  acting  in  the  scope  of  his  employ- 
ent  —  was  Inserted.  Senator  Keating  explained  that  the  bill 
B  adopted  "makes  certain  that  suits  will  not  be  removed  im- 
poperly,  but  protects  the  employee  frcwi  £iny  personal  liability 
here  it  is  conceded  that  he  was  acting  within  the  scope  of  his 
raployment."  107  Cong.  Rec,  I8500. 

:^    Subsection  (d)  would  not  apply  where  the  original  suit  was 
nought  in  the  federal  court  on  the  basis  of  diversity  Jxiris- 
Ictlon.  The  scope  of  protection  afforded  the  Government  driver 
Eis  clearly  not  intended  to  depend  on  whether  the  suit  against 
Im  was  originally  brought  in  the  State  or  federal  court.  Thus 
he  application  of  subsection  (d)  cannot  affect  the  employee's 
potectlon  from  suit.  -  21  - 


was  acting  in  the  scope  of  his  employment.  Thus  when  the  dis- 
trict court  conducts  a  remand  hearing  under  subsection  (d),  the 
purpose  is  simply  to  determine  whether  the  driver  was  acting  in 
the  scope  of  his  Government  employment.  The  purpose  of  the  re- 
mand hearing  is  not  to  determine  whether  the  plaintiff  will  ulti- 
mately succeed  in  recovering  against  the  Government. 

The  authorities  support  this  reading  of  the  Drivers  Act, 
Van  Houten  v .  Ralls,  et  al. ,  supra ;  Beechwood  v .  Uhited  States. 
264  F.  Supp.  926  (D.  Mont.  I967);  see  Noga  v.  United  States.  272 
P.  Supp.  51  (N.D,  Calif.  I967) ,  appeal  pending.  Similarly,  in 
Hoch  v.  Carter.  242  P.  Supp.  863  (S.D.N.Y.  I965);  Reynaud  v. 
united  States.  259  P.  Supp.  9^5  (W.D.  Mo.  I966);  and  Fancher  v. 
Baker.  240  Ark.  288,  399  S.W.  2d  280  (I966),  the  courts  held 
the  Government  driver  immune  from  liability  in  situations  where 
the  Tort  Claims  Act  remedy  was  unavailable  because  the  limitation 
period  had  expired. 

The  only  support  for  appellant's  position  is  a  statement 
in  Tavolieri  v.  Alia in.  222  P.  Supp.  756  (D.  Mass.  I963);  this 
statement  was  pure  dictum,  since  there  the  remand  was  on  the 
ground  that  the  driver  was  not  acting  within  the  scope  of  his 
Government  ecnployment.  The  other  cases  cited  by  appellant  are 
completely  inapposite.  14/ 

14/  In  Adams  v.  Jackel .  220  P.  Supp.  764  (E.D.N.Y.  1963),  the 
court  deniea  a  motion  to  dismiss  by  the  individual  defendant  on 
the  ground  that  it  might  still  be  shown  at  a  remand  hearing  that 
he  was  not  acting  in  the  scope  of  his  Government  employment.  In 
AtniP  V.  United  States.  245  P.  Supp.  386  (E.D.  Tenn.  1965),  the 
court  denied  a  motion  to  remand,  on  the  ground  that  the  individua 
defendant  was  within  the  scope  of  his  Government  employment.  In 
Jarrell  v.  Gordy.  162  So.  2d  577  (La.  App.  1964),  the  court  re- 
fuaed  to  hold  tne  Government  driver  immune  from  suit,  on  the  grou 
that  the  Uhited  States  had  not  removed  the  case  to  the  federal 
court  and  effected  a  substitution  of  parties. 
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To  summarize,  the  Government  Drivers  Act  remits  a  person 
injured  by  a  Qovemment  driver  to  his  suit  against  the  Uhited 
States  under  the  Federal  Tort  Claims  Act.  It  does  not  guaran- 
tee that  he  will  be  able  to  obtain  recovery  in  that  suit, 

CCNCLUSICN 

For  the  foregoing  reasons,  the  Judgment  of  the  district 

court  shoiAld  be  affirmed. 

Respectfully  submitted, 

EDWIN  L,  WEISL,  Jr,, 
Assistant  Attorney  General 

JOHN  P.  HYLAND, 
Uhited  States  Attorney 

MCRTCN  HOLLANDER, 
ROBERT  V.  ZENER, 
Attorneys, 

Department  of  Justice, 
Washington.  D,  C,  2£O530. 

MAY  1968 
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IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


UNITED  STATES  OF  Af'lERICA, 

Appellant, 
vs. 
HUGH  BRYSON, 

Appellee. 


NO.   22474 


REPLY  BRIEF  OF  APPELLANT 


THE  ISSUE  OF  CUSTODY 

Appellant  does  not  concede  jurisdiction.  This  is  clear  from 
the  discussion  in  our  opening  brief  (pp.  6-9). 

Appellee  suggests  at  page  9  of  his  brief  that  the  issue  of 

custody  has  been  determined  by  findings  made  by  the  court  below.  It  is 

true  that  in  its  opinion  the  District  Court  stated  that: 

"Petitioner  is  presently  on  parole  and  a  sub- 
stantial part  of  his  fine  ($8,000  remains  unpaid.  Con- 
sequently, his  parolee  status  continues  with  its  attend- 
ant restrictions  on  his  personal  freedom.  He  must  make 
monthly  reports  and  must  seek  permission  to  travel  out- 
side the  state.  He  is  unable  to  vote."   (R.  78) 

These  are  legal  conclusions  asserted  by  the  lower  court  based  upon  no 

facts  and  quite  inconsistent  with  both  law  and  logic.  The  claim  that 

appellee  is  still  on  parole  because  of  non-payment  of  his  fine  begs 

the  very  question  at  issue:  Had  his  term  of  sentence  and  legal  custody 

ended?  The  record  reveals  nothing  complying  with  the  intendments  of 


Rule  52,  F.R.C.P.,  and  is  simply  an  unsupposed  conclusion  by  the 
court  as  matter  of  fact  of  that  which  was  and  remains  a  question  of 
law. 

Bryson  had  completed  his  sentence  before  the  end  of  1963. 
Whatever  view  the  parole  and  probation  officers  may  have  entertained 
(and  there  is  no  evidence  in  the  record  as  to  their  position  or  action 
in  this  respect)  they  could  not  confer  jurisdiction  upon  themselves 
to  maintain  a  parole  status  over  appellee  in  view  of  the  statutory 
scheme  of  Title  18  in  the  following  Sections: 

Section  3568*  ("*  *  *  no  sentence  shall  prescribe  any 
other  method  of  computing  the  term."); 

Section  3569*  (procedures  for  discharge  of  fines  imposed 
upon  indigent  prisoners); 

Section  4161*  (method  of  computation  of  sentence); 

Section  4164*  (released  prisoner  as  parolee); 
and  finally,  the  clear  intendment  of 

Section  4203  (relating  to  tenns  and  conditions  of  parole  and 

relGase)which  provides  in  appropriate  part  as  follows: 

"Such  parolee  shall  be  allowed  in  the  discretion  of 
the  Board,  to  return  to  his  home,  or  to  go  elsewhere,  upon 
such  terms  and  conditions,  including  personal  reports  from 
such  paroled  person,  as  the  Board  shall  prescribe,  and  to 
remain,  while  on  parole,  in  the  legal  custody  and  under  the 
control  of  the  Attorney  General,  until  the  expiration  of 
the  maximum  term  or  terms  for  which  he  was  sentenced." 


*  The  relevant  portions  of  these  sections  appear  in  the  Appendix,  post, 
as  does  also  Section  4163  (discharge). 


The  statement  in  United  States  v.  Gottfried,  197  F.2d  239, 
cited  on  page  10  of  appellee's  brief,  to  the  effect  that  jurisdiction 
of  the  parole  board  continues  until  a  fine  is  paid  or  otherwise  dis- 
charged, could  not  of  course  accomplish  an  enlargement  of  term  beyond 
that  prescribed  by  Congress. 

It  is  significant  that  neither  the  opinion  of  the  District 

Court  nor  the  brief  of  appellee  cites  a  single  authority  refuting 

appellant's  position.  That  position  is  concisely  stated  in  In  re 

Greenwald,  77  Fed.   590   (Circuit  Court,  N.D.   Calif.)   in  relation  to  the 

effect  of  Section  1042  of  the  Revised  Statutes,  the  predecessor  of 

Section  3569: 

"There  is  nothing,  however,  in  the  foregoing 
provisions  to  indicate  that  any  imprisonment  to  en- 
force the  payment  of  a  fine  imposed  may  be  extended 
beyond  the  maximum  term  of  imprisonment  fixed  by 
Congress  in  punishment  of  the  particular  offense  de- 
nounced, *  *  *"   (At  594) 

APPELLEE  IS  FORECLOSED  FROM  THIS  CHALLENGE  BY  THE 
DECISION  IN  DENNIS  V.  UNITED  STATES 

We  submit  that  appellee  Bryson  is  barred  from  challenging  the 
constitutionality  of  Section  9(h)  by  the  ruling  of  the  Supreme  Court 
in  Dennis  v.  United  States,  384  U.S.  855. 

As  the  Dennis  court  said  (at  p.  865), 

"Whatever  might  be  the  result  where  the  con- 
stitutionality of  a  statute  is  challenged  by  those 
who  of  necessity  violate  its  provisions  and  seek 
relief  in  the  courts  is  not  relevant  here.  This  is 
not  such  a  case." 


Bryson  was   indicted  under  Title  18  U.S.C.   Section  1001,  charged  with 
making  a  false  affidavit.     Section  1001  is  made  applicable  to  affi- 
davits  filed  under  Section  9(h)   of  the  Taft-Hartley  Act   (29  U.S.C. 
Section  159(h))  by  the  terms  of  that  Section. 

The  same  reasoning  upon  which  the  Dennis  Court  refused  to 
reach  the  constitutionality  of  Section  9(h)  applies  as  to  Bryson's 
case  before  this  Court.     His  attempt  to  distinguish  Dennis  does  not 
withstand  scrutiny.     First,   contrary  to  all    rationalization  is  his 
premise  that  the  offense  of  making  a  false  affidavit  is   less  "onerous" 
than  the  offense  of  conspiring  to  make  such  false  affidavits.     By 
statute,  each  of  these  offenses  is  subject  to  the  same  identical 
penalty,  not  more  than  5  years   imprisonment  or  $10,000  fine,  or  both. 
Nor  can  Dennis  be  distinguished  by  the  argument  that  Bryson  has  always 
denied  his  guilt.     As  we  said  in  our  Opening  Brief  (pp.   11-12)  Bryson, 
like  the  Dennis  defendants  ,fi led  a  false  affidavit  in  order  to  secure 
for  his  union  as  well   as  for  himself,  the  advantages  of  access  to  the 
facilities  of  the  Labor  Board,  and  like  them,  he  pleaded  "not  guilty". 
The  argument  of  denial   of  guilt  is   immaterial   and  completely  irrelevant 
to  tlia  basic  question  of  whether  justice  dictates  that  Bryson  be  granted 
relief  from  his   conviction.     Bryson  was  tried  and  convicted  by  a  jury 
who  heard  all   the  evidence.     Equally  irrelevant  is  Bryson's  suggestion 
that  there  is  a  distinction  in  that  the  Dennis  case  was  on  a  direct  ap- 
peal  from  conviction,  while  Bryson  is  seeking  to  invoke  a  post-conviction 
remedy.     Bryson  cannot  expect  to  benefit  from  the  fact  that  his  plea 
for  relief  is  late  in  reaching  the  Court.     Furthermore,  Bryson  is  not 


the  "sole"  victim  of  Section  9(h),  as  he  suggests.  In  several  cases 
the  courts  have  sustained  convictions  under  18  U.S.C.  1001  for  the 
filing  of  false  non-communist  affidavits  by  union  officers  or  for 
conspiring  to  do  so.  For  example,  Lohman  v.  United  States,  266  F.2d 
3  (C.A.  6);  Sells  v.  United  States,  262  F.2d  815  (C.A.  10),  cert, 
denied  360  U.S.  913;  Hupman  v.  United  States, 219  F.2d  243  (C.A.  6), 
cert,  denied,  349  U.S.  953;  West  v.  United  States,  274  F.2d  885;  and, 
of  course,  Dennis  v.  United  States,  384  U.S.  855, 

THE  ARGUMENT  OF  UNCONSTITUTIONALITY  OF 
SECTION  9(h)  IS  WITHOUT  MERIT 
As  vie   have  shoivn  in  our  Opening  Brief  (pp.  15-23)  Bryson's 
arguments  attacking  the  constitutionality  of  the  statute  have  no 
merit.  American  Communications  Association  v.  Douds,  339  U.S.  382, 
held  that  Section  9(h)  v/as  constitutional  as  a  reasonable  provision 
by  Congress  to  prevent  communist  control  of  and  infiltration  into  the 
labor  movement  as  part  of  their  conspiracy  to  overthrow  the  govern- 
ment of  the  United  States.  United  States  v.  Brown,  381  U.S.  437,  did 
not  overrule  Douds  (see  our  Opening  Brief,  pp.  15-17).  In  Leedom  v. 
International  Union  of  Mine,  Mill  and  Smelter  Workers,  352  U.S.  145, 
and  Amalgamated  Meat  Cutters  v.  National  Labor  Relations  Board,  352 
U.S.  153,  the  court  added  that  the  sole  sanction  for  the  filing  of  a 
false  affidavit  under  Section  9(h)  is  the  criminal  penalty  imposed  on 
the  union  officer  who  files  a  false  affidavit.  Now  Bryson  suggests 
that  this  sole  sanction  is  constitutionally  invalid  because  it  is  too  vague 
and  because  it  abridges  rights  of  free  speech  and  association  and  to 


engage  in  political  activities.  In  other  words,  while  Congress, 
according  to  Douds,  may  constitutionally  require  the  filing  of  non- 
communist  affidavits,  it  may  not  constitutionally  make  punishable 
the  filing  of  such  an  affidavit  which  is  false.  The  suggestion 
carries  its  own  refutation. 

Bryson  now  (pp.  23-25)  attempts  to  give  an  "overbroad" 
construction  to  the  recent  decisions  of  the  Supreme  Court.  Moreover, 
in  United  States  v.  Robel ,  the  Court  recognized  that  "While  the 
Constitution  protects  against  invasion  of  individual  rights,  it  does 
not  withdraw  from  the  government  the  power  to  safeguard  its  vital 
interests.  .  .  .  And  Congress  can  declare  sensitive  positions  in 
national  defense  industries  off  limits  to  those  who  would  use  such 
positions  to  disrupt  the  production  of  defense  materials."  (389  U.S. 
258,  at  267).  In  effect,  the  Court  has  said  that  there  are  "sensitive" 
positions  and  areas  from  which  Congress  by  properly  drawn  legislation 
may  bar  certain  types  of  individuals.  We  submit  that  Section  9(h) 
would  withstand  constitutional  attack  notwithstanding  the  recent  de- 
cisions of  the  Supreme  Court  cited  by  Bryson. 

We  have  already  pointed  out  in  our  Opening  Brief  that  the 
answer  to  appellee's  contentions  is  that  it  is  not  necessary  or 
proper  for  this  Court  to  consider  the  constitutionality  of  Section  9(h) 
Bryson  was  convicted  by  a  jury  of  willful  and  knowing  violation  of 
Section  1001  of  Title  18,  and  questions  with  respect  to  the  validity 
of  his  conviction  and  the  constitutionality  of  Section  9(h)  are  irrele- 
vant. Dennis  v.  United  States,  384  U.S.  855. 


COriCLUSION 
For  the  foregoing  reasons,  the  order  of  the  District 
Court  should  be  set  aside  and  the  conviction  and  sentence  of  the 
trial  court  should  be  reinstated. 


Respectfully  submitted, 

J.  WALTER  YEAGLEY 
Assistant  Attorney  General 


CECIL  F.  POOLE 


CECIL  F.  POOLE 

United  States  Attorney 

Northern  District  of  California 

JERROLD  M.  LADAR 

Assistant  United  States  Attorney 

KEVIN  T.  MARONEY 

LEE  B.  ANDERSON 

Attorneys 

Department  of  Justice 

Washington,  D.  C.  20530 

Attorneys  for  Appellant 


APPEIIDIX 


Statutes 


§  3^68 •  Effective  date  of  sentence;  credit  for 
time  In  custody  prior  to  the  Imposition  of  sentence 

The  sentence  of  imprisonment  of  any  person  con- 
victed of  an  offense  shall  commence  to  run  from  the 
date  on  which  such  person  is  received  at  the  peni- 
tentiary, reformatory,  or  jail  for  service  of  such 
sentence.  -"•  v-  -;;- 


No  sentence  shall  prescribe  any  other  method  of 
comouting  the  term.   As  amended  Sept.  2,  I96O, 
Pub'.L  86-691,  §  1(a),  7i|  Stat.  738. 


§  3!p69.   Discharp;e  of  indip;ent  prisoner 

(a)  V/hcn  a  poor  convict,  sentenced  for  viola- 
tion of  any  law  of  the  United  States  by  any  court 
established  by  enactment  of  Congress,  to  be  im- 
prisoned and  pay  a  fine,  or  fine  and  costs,  or  to 
pay  a  fine,  or  fine  and  costs,  has  been  confined 
in  prison  thirty  days,  solely  for  the  nonpayment 
of  such  fine,  or  fine  and  costs,  such  convict  may 
make  apolication  in  writing  to  the  nearest  United 
States  commissioner  in  the  district  vjhere  he  is 
imprisoned  setting  forth  his  inability  to  pay  such 
fine,  or  fine  and  costs,  and  after  notice  to  the 
district  attorney  of  the  United  States,  vrho  may  ap- 
pear, offer  evidence,  and  be  heard,  the  cor.imissioner 
shall  proceed  to  hear  and  determine  the  matter. 

If  on  examination  it  shall  appear  to  him  that 
such  convict  is  unable  to  pay  such  fine,  or  fine 
and  costs,  and  that  he  has  not  any  property  ex- 
ceeding O20  in  value,  except  such  as  is  by  lav; 
exempt  from  being  taken  on  execution  for  debt,  the 
conmissioner  shall  administer  to  him  the  follov/lng 
oath:   "I  do  solemnly  sv/ear  that  I  do  not  have  any 
property,  real  or  personal,  exceeding  ?i^20,  except 
such  as  is  by  law  exempt  from  being  taken  on  civil 
process  for  debt;  and  that  I  have  no  property  in 
any  way  conveyed  or  concealed,  or  in  any  way  dis- 
posed of,  for  my  future  use  and  benefit.   So  help 
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me  God,"   Upon  taking  such  oath  such  convict  shall 
be  discharged;  and  the  commissioner  shall  file  with 
the  institution  in  v/hich  the  convict  is  confined, 
a  certificate  setting  f  orth  tJie  facts.   In  case  the 
convict  is  found  by  the  coramlssioner  to  possess 
property  valued  at  an  amount  in  excess  of  said  exemp- 
tion, nevertheless,  if  the  Attorney  General  finds 
that  the  retention  by  such  convict  of  all  of  such 
pronerty  is  reasonably  necessary  for  his  support 
or  that  of  his  family,  such  convict  shall  be  re- 
leased v;ithout  further  imprisonment  solely  for  the 
nonpayment  of  such  fine,  or  fine  and  costs;  ■;:-  -;;-  -::- 


§  i;l6l,  Coifiputation  generally 

Each  prisoner  convicted  of  an  offense  against 
the  United  States  and  confined  in  a  penal  or  correc- 
tional institution  for  a  definite  term  other  than 
for  life,  v;hose  record  of  conduct  shov/s  that  he 
has  faithfully  observed  all  the  rules  and  has  not 
been  subjected  to  punishraent,  shall  be  entitled 
to  a  deduction  from  the  term  of  his  sentence  be- 
ginning vrith  the  day  on  which  the  sentence  commen- 
ces to  run,  as  follows: 


Eight  days  for  each  month,  if  the  sentence  is 
not  less  than  five  years  and  less  than  ten  years. 


§  U162,  Industrial  good  time 

A  prisoner  may,  in  the  discretion  of  the  At- 
torney General,  be  allowed  a  deduction  from  his 
sentence  of  not  to  exceed  three  days  for  each 
month  of  actual  employment  in  an  industry  or 
camp  for  the  first  year  or  any  part  thereof,  and 
not  to  exceed  five  days  for  each  month  cf  any 
succeeding  year  or  part  thereof. 

In  the  discretion  of  the  Attorney  General 
such  allowance  may  also  be  made  to  a  prisoner 
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performing  exceptionally  meritorious  service 
or  performing  duties  of  outstanding  importance 
in  connection  vrith  institutional  operations. 

Such  allov.rance  shall  be  in  addition  to  com- 
mutation of  time  for  good  conduct,  and  under  the 
same  terns  and  conditions  and  without  regard  to 
length  of  sentence. 


§  14163.   Discharge 

Except  as  hereinafter  provided  a  prisoner  shall 
be  released  at  the  expiration  of  his  term  of  sen- 
tence less  the  time  deducted  for  good  conduct,   A 
certificate  of  such  deduction  shall  be  entered  on 
the  coriiAitment  by  the  vjarden  or  keeper.   If  such 
release  date  falls  upon  a  Saturday,  a  Sunday,  or 
on  a  Konday  v;hich  is  a  legal  holiday  at  the  place 
of  confinement,  the  prisoner  may  be  released  at 
the  discretion  of  the  v/arden  or  keeper  on  the  pre- 
ceding Friday,  -"-  •::•  i'f 


§  [jl6]i-.   Released  prisoner  as  parolee 

A  prisoner  having  served  his  terra  or  terms 
less  good-time  deductions  shall,  upon  release, 
be  deemed  as  if  released  on  parole  until  the 
expiration  of  the  maximum  term  or  terms  for  v;hlch 
he  vjas  sentenced  ],ess  one  hundred  and  eighty  days. 

This  section  shall  not  prevent  delivery  of  a 
prisoner  to  tlae  authorities  of  any  State  other- 
wise entitled  to  his  custody. 
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GLADSTEIN,  ANDERSEN,  LEONARD  &  SIBBETT 

1182  Market  Street 

San  Francisco,  California  9^102 

626-3077 

Attorneys  for  Appellee 


IN  THE  UNITED  STATES  COURT  OF  APPEALS 

FOR  THE  NINTH  CIRCUIT 

UNITED  STATES  OF  AMERICA, 

NO.    22^^74 
Appellant, 

BRIEF  FOR  APPELLEE 
-vs- 

HUGK  BRYSON, 

Appellee . 


STATE?4ENT  OF  THE  CASE 

In  1955,  appellee  was  convicted  of  having  falsely  denied, 

in  an  affidavit  required  to  be  filed  by  Section  9(h)  of  the 

Labor  Management  Relations  Act  of  19^7  (29  USCA  159[h]),  that 

1_/ 
he  was  then  "affiliated"  with  the  Communist  Party.     He  was 


1  /  The  original  indictment 
pellee  had  falsely  denie 
lief  in  the  forcible  ove 
abandoned  by  the  prosecution 
denied  that  he  was  a  member 
was  acquitted  by  the  jury;  ( 
although  the  jury  found  him 
doubts  as  to  the  meaning  of 
Con\Qction  and  Sentence,  type 


was  in  three  counts:   (a)  that  ap- 
d  that  he  entertained  a  personal  be- 
rthrow  of  the  government — this  was 

before  trial;  (b)  that  he  falsely 
of  the  Communist  Party — on  this  he 
c)  the  "affiliation"  count — on  this, 
guilty,  it  apparently  had  serious 
the  count  (see  Order  Setting  Aside 
written  Opinion,  p.  9,  1.25,  et  seq) 
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because  of  the  failure  of  several  of  the  justices  to  partlci- 

2_/ 

pate, did  not  muster  a  majority  of  the  court. 

(2)  In  1959,  section  9(h)  was  repealed;  contempo- 
raneously, section  504  of  the  Labor  Management  Reporting  and 
Disclosure  Act  of  1959  (29  USCA  504)  "was  enacted  to  replace" 
it.   United  States  v.  Brown^  38l  U.S.  437,  439  (1965). 

(3)  In  1965,  section  504  was  held  unconstitutional 
as  a  bill  of  attainder  in  an  opinion.  United  States  v.  Brown, 
supra,  which  said  (38I  U.S.  at  460)  that  the  court  in  Douds 
has  "misread"  an  earlier  bill  of  attainder  case  (United 
States  V.  Lovett,  328  U.S.  303  [19451),  and  strongly  sug- 
gested (381  U.S.  at  447)  that  Douds  had  departed  from  the 
"spirit"  in  which  the  bill  of  attainder  clause  had  been  "con- 
sistently interpreted".   The  four  dissenting  justices  in 
Brown  were  in  no  doubt  that  the  majority  opinion  there  "ob- 
viously overruled"  Douds,  38I  U.S.  at  464. 

It  has  been  mentioned  that  Bryson,  in  the  years  fol- 
lowing his  release  on  parole  in  1959,  paid  $2,000  of  the 
$10,000  fine.   Late  in  I966,  the  Government  caused  to  be  is- 
sued, in  the  original  criminal  case  proceedings,  a  subpoena 
duces  tecum  requiring  Bryson  to  attend  at  a  designated  timie 
and  place  for  the  taking  of  his  deposition.   He  was  subjected 


2  /  The  issue  of  whether  the  word  "affiliation"  was  void  for 
vagueness  was  especially  troublesome.  See  339  U.S.  412- 
413,  420*,  n.2. 

*(".  .  .The  dubious  scope  of  the  term  'affiliated'") 

436,  439,  ^51. 
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to  a  thorough  and  detailed  examination  of  his  assets  and 
liabilitlesj  Income  and  expenses,  income  tax  return  for  I965, 
andthe  potential  value  of  inchoate  interests  acquired  in  real 
property  transactions  in  which  he  had  acted  as  a  licensed  rea 
estate  salesman  (See  deposition  of  Hugh  Bryson,  December  I6, 

1966,  filed  in  United  States  v.  Bryson,  Criminal  No,  34105). 
The  Government  sought  various  assignments  of  these  assets, 
"to  be  applied  in  satisfaction  of  the  fine  in  United  States 
V.  Bryson,  Criminal  No.  3^105"  (letter,  December  19,  1966, 
from  Peter  V.  Shackter,  Assistant  United  States  Attorney,  to 
Richard  Gladstein,  attorney  for  appellee),  and  subsequently 
"commenced  steps  toward  levying"  on  one  parcel  of  land  (let- 
ter, January  27,  1967,  from  Shackter  to  Gladstein).   In  May, 

1967,  the  Government  filed  a  civil  complaint,  seeking  judg- 
ment for  $8,000  and  costs  (United  States  v.  Bryson,  Civil 

No.  47080).   Following  Bryson' s  institution  of  the  proceedings 
below,  efforts  to  enforce  collection  were  discontinued,  upon 
a  written  stipulation  conditioned  to  the  outcome  of  Bryson's 
petition  (Stipulation  and  Order,  No.  46ll6). 

The  proceedings  below  were  begun  in  1967,  when  Bryson 
filed,  in  the  district  court,  a  "Motion  for  Writ  of  Error 
Coram  Nobis  to  Vacate,  Set  Aside  and  Correct  Judgment  of  Con- 
viction and  Sentence  of  Imprisonment  and  Fine,  and  for  Other 
Requested  Relief."   He  alleged  that  the  district  court  had 
jurisdiction  under  the  "All  Writs  Section"  of  the  Judicial 
Code  (28  USCA  l651[a])  (R.  4),  as  well  as  under  28  USCA 
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3_/ 
2255. 

After  a  hearing  on  the  merits,  the  district  court  ordered 
that  his  conviction  and  sentence  be  set  aside,  that  he  be 
released  from  parole,  and  that  he  be  relieved  of  the  remain- 
ing portion  ($8,000)  of  his  fine. 

JURISDICTION 

The  jurisdiction  of  the  district  court  squarely  rested 
on  either  or  both  28  USCA  1651(a)  and  28  USCA  2255.   The 
jurisdiction  of  this  court  over  the  appeal  rests  upon  28  USCA 
1291. 

STATUTES  INVOLVED 

All  of  the  statutes  involved  in  this  proceeding  are 

quoted  in  the  Government ' s_brief,  save  and  except  the  All 

V/rits  section,  which  reads  as  follows: 

"§1651.  Writs. 

(a).  .  .all  courts  established  by  Act  of 
Congress  may  issue  all  writs  necessary  or 
appropriate  in  aid  of  their  respective 
jurisdictions  and  agreeable  to  the  usages 
and  principles  of  law."  (28  USCA  l651[a]) 


3  /  The  Government  writes  its  brief  as  though  the  All  Writs 
statute  is  no  part  of  this  case.   As  will  later  be 
seen,  the  district  court  relied  on  the  All  Writs  statute 
as  an  alternative  ground  of  jurisdiction  (R.  80). 
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SUMMARY  OF  ARGUMENT 

1.  As  a  result  of  his  convictrin  and  sentence,  and  his  In- 
ability to  pay  the  remaining  portion  of  the  fine  imposed, 
Bryson  is  still  required  to  report  monthly  to  a  probation  of- 
ficer, is  subject  to  the  supervisory  powers  of  a  parole  of- 
ficer, may  not  travel  outside  the  State  without  permission, 
and  may  not  vote  or  obtain  a  passport.   These  restrairfe  are 
sufficient  to  constitute  custody  within  the  meaning  of  28 
USCA  2255  and  to  give  the  district  court  jurisdiction  of 
this  action  under  that  section.   Jones  v.  Cunningham,  371 
U.S.  236  (1963);  Carafas  v.  LaValle,  391  U.S.  23^  (1968); 
Hoptowit  V.  United  States,  27^  Fed.  2d  936  (9  Cir. , 

i960);  United  States  v.  Dimario,  2^6   F.  Supp .  786  (ED,  Mich., 
1965). 

Alternatively,  the  district  court  had  jurisdiction,  with- 
out regard  to  the  question  of  custody,  under  28  USCA  1651(a)-- 
the  "all  writs  section".   United  States  v.  Morgan,  3^6  U.S. 
502  (195^);  Migdal  V.  United  States,  298  P.  2d  513  (9  Cir., 
1961). 

2.  Bryson  had  standing  to  challenge  section  9(h)  as  an  un- 
constitutional bill  of  attainder.   Dennis  v.  United  States, 
384  U.S.  855  (1966),  upon  which  the  Government  relies,  is 
distinguishable  because  the  defendants  in  that  case  had  for- 
feited their  right  to  assert  the  challenge,  due  to  their 
participation  in  a  conspiracy  to  engage  in  a  fraudulent 


course  of  conduct  to  conceal  their  undenied  membership  in 
the  Communist  Party.   Here,  the  conviction  of  the  substantive 
offense  of  stating  that  he  was  not  "affiliated"  with  the 
Party  when  the  jury  found  (with  some  misgivings  as  to  the 
meaning  of  the  word)  that  he  was,  is  of  an  entirely  different 
character  and  does  not  result  in  a  forfeiture  of  his  standing 
to  make  the  challenge. 

Alternatively,  the  Dennis  case  is  distinguishable  for 
there  the  attack  came  on  direct  appeal  from  the  conviction. 
Here,  Bryson  is  invoking  post-conviction  remedies  which  are 
always  available  for  precisely  such  a  challenge  as  he  now 
makes.   Sunal  v.  Large,  332  U.S.  17^  (19^7);  Fay  v.  Noia, 
372  U.S.  391  (1963);  Sanders  v.  United  States,  373  U.S.  1 
(1963). 

3.   Section  9(h)  was  unconstitutional  as  a  bill  of  attainder; 
since  it  was  a  retroactive  act  which  imposed  punishment 
upon  an  easily  ascertainable  class  without  a  judicial  trial. 
Ex  parte  Garland,  4  Wall.  356  (I867);  Cummings  v.  Missouri, 
^    Wall  333  (1867);   United  States  v.  Lovett,  328  U.S.  303 

(19^5). 

It  was  also  unconstitutional  as  a  deprivation  of  rights 
guaranteed  to  Bryson  by  the  First  Amendment  to  the  Con- 
stitution.  Keyishian  v.  Board  of  Regents,  385  U.S.  589 
(1967);  Elfbrandt  v.  Russell,  38A  U.S.  11  (I966);  Dombrowski 
V.  Pfister,  38O  U.S.  479  (I965);  Aptheker  v  Secretary  of 

-7- 


state,  378  U.S.  500  (1964),  and  Scales  v.  United  States,  367 

U.S.  203  (1961). 

4.   It  is  appropriate  to  apply  to  Bryson's  case  the  principles 
of  United  States  v.  Brown,  supra,  and  the  other  bill  of  at- 
tainder cases,  as  well  as  the  principles  of  Keyishian,  supra, 
and  the  other  First  Amendment  cases,  because  the  problems 
which  are  believed  to  arise  fromi  a  retroactive  application  of 
Keyishian  do  not  exist  here.   There  is  no  danger  of  mass  re- 
litigation, nor  would  there  be  any  occasion  for  retrial  here. 
The  holding  in  appellee's  favor  termiinates  this  litigation 
once  and  for  all. 

ARGUMENT 

1.   THE  DISTRICT  CORT  HAD  JURISDICTION  TO  HEAR  AND  DETERMINE 
THE  PETITION  TO  SET  ASIDE  APPELLEE'S  CONVICTION  AND 
SENTENCE ^ 

The  Government  argues  (Br.  6)  that,  because  Bryson  was 
not  "in  custody",  the  district  court  was  without  jurisdiction 
to  proceed  under  28  USCA  2255.   The  argument  fails  to  ap- 
preciate the  full  significance  of  the  cases  which  have 
broadened  the  "in  custody"  concept,  and  ignores  the  alternative' 
basis  upon  which  the  district  court  asserted  jurisdiction: 
e.g. ,  28  USCA  1651(a). 
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(a)  Bryson  was  under  sufficiently  significant  restraint 
to  constitute  custody  and  thus  to  give  the  district 
court  jurisdiction  under  28  USCA  2255 

The  Government  recognizes  that  "from  an  early  view- 
that  only  institutional  confinement  would  suffice.  .  .the 
meaning  [of  'in  custody']  has  broadened  to  encompass  restraint 
under  parole  or  probation"  (Br.  6).   It  argues,  however,  that 
Bryson' s  status  in  May  of  1967,  when  the  petition  was  filed, 
did  not  qualify  even  under  the  broader  meaning  of  custody. 

(i)  The  record. 

The  petition  (R.  3-4)  alleges  that,  by  virtue 
of  Bryson' s  inability  to  pay  the  entire  fine,  "the  said  period 
of  parole  [has]  continued  in  effect";  and  that  as  a  result  he 
remains  "under  the  supervision"  of  a  probation  officer,  that 
he  is  "required"  to  make  monthly  reports  to  said  officer,  that 
he  cannot  travel  outside  of  California  without  first  securing 
permission  from  the  probation  officer,  and  that  he  is  "subject 
at  all  times  to  the  supervisory  parole  powers"  of  the  pro- 
batlon  officer. 

These  allegations  were  not  denied  by  the 

Government,  and  the  district  court  found  them  to  be  true: 

"Petitioner  is  presently  on  parole  and 
a  substantial  part  of  his  fine  ($8,000)  remains 
unpaid.   Consequently,  his  parolee  status 


4_/  It  also  alleges  that,  as  an  additional  concomitant  of  the 
conviction,  Bryson  has  been  deprived  of  his  right  to  vote 
and  to  obtain  a  passport  (R.  4). 
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continues  with  its  attendant  restrictions 
on  his  personal  freedom.   He  must  make 
monthly  reports  and  must  seek  permission 
to  travel  outside  the  state.   He  is  unable 
to  vote."   (R.  78) 

This  finding  of  the  district  court  is  not,  nor  could  it  be, 

assailed  as  "clearly  erroneous",  P.R.C.P.,  Rule  52.   It  is 

therefore  to  be  accepted  by  this  court. 

The  Government  argues,  however,  that  despite 
these  restraints,  Bryson  may  not  utilize  the  procedures  of 
section  2255.   The  argument  is  that,  while  the  Board  of  Parole 
"continued  to  assert  jurisdiction  over  Bryson  after  1963",  it 
could  not  "imprison  him  from,  for  example,  the  date  he  filed 
his  present  petition  until  this  matter  is  decided"  (Br.  8). 
This  confusing  statement  appears  to  be  inconsistent  with  the 
authorities  cited  in  appellant's  footnote  7,  particularly 
United  States  v.  Gottfried,  197  ?.  2d  239  (2  Cir.,  1952),  which 
holds  that  the  jurisdiction  of  the  parole  board  continues 
"until  the  fine  is  paid  or  otherwise  discharged"  (at  241). 
Compare  I8  USCA  3535:   the  issuance  of  execution  shall  not 
discharge  the  defendant  from  imprisonment  "until  the  amount  of 
the  judgment  is  paid";  and  see  Panno  v.  United  States,  203  F. 
2d  504,  509-510  (9  Cir.,  1953),  and  Callahan  v.  United  States, 
371  F.  2d  658,  661  (9  Cir.,  I967).   In  any  case,  the  Govern- 
ment recognizes  (note  7)  the  additional  possibility  that 
Bryson  might  be  proceeded  against  by  way  of  contempt. 

It  is  submitted  that  the  restraints  on 
Bryson' s  liberty  found  to  exist  by  the  district  court,  as  well 
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as  those  further  possibilities  suggested  by  the  Government 
Itself,  place  Bryson  "in  custody"  for  the  purpose  of  permit- 
ting him  to  invoke,  and  the  district  court  to  exercise,  juris- 
diction under  section  2255. 

(ii)  The  law. 

In  Jones  v.  Cunningham,  371  U.S. 
236  (1963),  the  Supreme  Court  held  that  a  state  prisoner  on 
parole  was  sufficiently  restrained  of  his  liberty  to  be 


able  to  invoke  the  jurisdiction  of  the  federal  courts  under 
28  USCA  2241. 


^  / 


".  .  .  .in  fact,  as  well  as  in 
theory,  the  custody  and  control  of  the  Parole 
Board  involve  significant  restraints  on 
petitioner's  liberty  because  of  his  conviction 
and  sentence,  which  are  in  addition  to  those 
imposed  by  the  State  upon  the  public  generally. 
Petitioner  is  confined  by  the  parole  officer 
to  a  particular  community,  house,  and  job  at 
the  sufferance  of  his  parole  officer.   He 
cannot  drive  a  car  without  permission.   He 
must  periodically  report  to  lis  parole  officer, 
permit  the  officer  to  visit  his  home  and  job 
at  any  time,  and  follow  the  officer's  advice." 
(Jones  V.  Cunningham,  supra,  at  242). 

The  restraints  upon  Bryson 's  liberty 
to  do  and  go  as  he  pleases  are  in  no  substantial  way  different 
from  those  imposed  in  Jones.   Bryson 's  duty  to  report  monthly 


5  /  Both  28  USCA  2241  (dealing  with  habeas  corpus  for  state 
prisoners)  and  28  USCA  2255  use  the  identical  words  "in 
custody".   The  two  sections  have  been  similarly  construed, 

and  "in  custody"  means  the  same  in  each  of  them.   United 

States  v.  Hay man,  342  U.S.  205  (1952);  Matysek  v.  United 

States,  339  F.  2d  389,  394  (9  Cir. ,  196T)T 
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and  to  secure  permission  to  travel  outside  the  state  are  re- 
straints sufficient  to  constitute  "custody".   Compare  Hoptowit 
V.  United  States,  27^  F.  2d  936,  938  (9  Cir. ,  I960)  and  United 
States  V.  DeMario,  246  F.  Supp .  786,  787  (ED,  Mich.,  1965) 
(both  cases  arising  under  section  2255).   For  a  recent  further 
expansion  of  the  "in  custody"  concept  in  still  another  context, 
see  Peyton  v.  Rowe,  391  U.S.  54,  64,  67  (1968),  and  United 
States  V.  Myers,  394  F.  2d  619  (3  Cir.,  1968);  and  compare  the 
restrictions  on  Bryson's  liberty  with  those  found  in  Carafas  v. 


LaValle,  391  U.S.  234  (I968)  to  be  sufficient  to  sustain  juris- 
diction under  the  habeas  corpus  statute. 

"It  js  clear  that  petitioner's  cause 
is  not  moot.   In  consequence  of  his  con- 
viction, he  cannot  engage  in  certain  busi- 
nesses; he  cannot  serve  as  an  official  of  a 
labor  union  for  a  specified  period  of  time; 
he  cannot  vote  in  any  election  held  in  New 
York  State;  he  cannot  serve  as  a  juror.   Be- 
cause of  these  'disabilities  or  burdens 
[which]  may  flow  from'  petitioner's  con- 
viction, he  has  'a  substantial  stake  in  the 
judgment  of  conviction  which  survives  the 
satisfaction  of  the  sentence  imposed  on  him. ' 
Fiswick  V.  United  States,  329  US  211,  222, 
91  L.Ed  196,  203,  67  S  Ct  224  (1946).   On 
account  of  these  'collateral  consequences', 
the  case  is  not  moot.   Ginsberg  v.  New  York, 

^US   ,     n.2,  20  L.Ed.  2d  195,  200,  88  S 

Ct.  "~Tl968);  Fiswick  v.  United  States,  supra, 
at  222,  n.  10,  91  L.Ed,  at  203;  United 
States  V.  Morgan,  346  US  502,  512-513,  98  L. 
Ed.  248,  257-258,  74  S.Ct.  247  (1954)." 
(Carafas  v.  LaValle,  391  US  at  237-238) 

(b)  Apart  from  the  question  of  custody,  the  district  court 
had  jurisdiction  under  28  USCA  1651(a). 


The  Government  ignores  altogether  this  alternative 
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basis  of  jurisdiction,  although  Bryson's  petition  was  expressly 
captioned  as  a  motion  for  a  "V/rit  of  Error  Coram  Nobis"  (R.  1) 
and  28  USCA  1651(a)  was  specifically  pleaded  as  a  basis  for  the 
district  court's  jurisdiction  (R.  ^).   In  fact,  the  district 
judge  particularly  found  and  concluded  that  jurisdiction  rested 
alternatively  on  28  USCA  1651(a)  (R.  80). 

The  district  court's  discussion  of  this  issue  ap- 
pears in  its  Order,  at  pages  80-81,  of  the  record.   The  Govern- 
ment apparently  has  let  the  point  go  by  default,  for  its  brief 
nowhere  considers  it.   We  assume  it  is  unnecessary  for  us  to 
add  more  than  a  brief  observation  to  the  district  court's  dis- 
cussion of  the  matter. 

Plainly,  "custody"  is  not  a  prerequisite  to  relief 
under  section  1651(a),  United  States  v.  Morgan,  3^6  U.S.  502 
(1954);  Migdal  v.  United  States,  298  F.  2d  513,  515  (9  Cir., 
1961),  and  that  under  that  section  the  district  court  possessed 
jurisdiction  to  hear  and  determine  Bryson's  claim  upon  the  al- 
legations of  the  petition  (R.  8-9)  that  the  law  was  changed 
after  Bryson's  time  for  a  direct  appeal  had  expired.   See 
Sunal  V.  Large,  332  U.S.  17^,  18I  (1947). 

And  the  fact  that  the  prison  sentence  has  been 
completely  served,  is  likewise  no  basis  for  denying  relief. 


6  /  The  court  directed  that  its  l6-page  typewritten  "Order  Set- 
ting Aside  Conviction  and  Sentence"  (R.  77-92)  "constitutes 
the  court's  findings  of  fact  and  conclusions  of  law" 
(R.  92),  F.R.C.P.,  Rule  52. 
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as  this  court  has  recently  held. 

"The  district  court  denied  appellant's 
petition  without  a  hearing  indicating  that  it 
had  no  jurisdiction  by  reason  of  the  fact  that 
the  sentences  in  the  District  Court  of  Arizona 
had  been  completed. 

We  disagree.   One  of  the  purposes  of 
coram  nobis  is  to  allow  a  defendant  to  attack 
a  conviction  notwithstanding  the  fact  that  he 
has  completed  sentence.   United  States  v. 
Morgan,  supra  at  512,  Jk    S.Ct.  247.   A  defen- 
dant may  be  harmed  by  an  invalid  conviction 
even  after  he  has  served  his  sentence;  i.e., 
subsequent  conviction  may  carry  heavier  pen- 
alties, and  his  civil  rights  may  be  affected. 
Coram  nobis  must  be  kept  available  as  a  post- 
conviction remedy  to  prevent  'manifest  in- 
justice' even  where  the  removal  of  a  prior 
conviction  will  have  little  present  effect  on 
the  petitioner.   See  Mathis  v.  United  States, 
369  F.  2d  A3  (4th  Cir.,  I966);  see  generally. 
Note,  55  Geo. L.J.  851,  865-70  (1967)." 
(Holloway  v.  United  States,  393  ?•  2d  731, 
733  [9  Cir.,  1968J). 

2.  THE  DISTRICT  COURT  V/AS  CORRECT  IN  HOLDING  THAT  DENNIS  v. 
UNITED  STATES,  384  U.S.  855  (1966)  IS  NOT  CONTROLLING  WITH 
RESPECT  TO  BRYSON'S  "STANDING"  TO  ATTACK  SECTION  9(h) 

The  Government  argues  that,  even  if  the  district  court  haji 

jurisdiction  and  even  if  United  States  v.  Brown,  38I  U.S.  437 

(1965)  'balls  in  question  the  continued  validity  of  the  Douds 

case  as  constitutional  law"  (Br.  9),  Bryson  —  the  chief  and 

indeed  almost  the  sole  victim  of  that  judicial  mistake  —  is  ii|i 

no  position  to  challenge  the  disabilities  under  which  he  now 

suffers  as  a  result  thereof.   It  says  that  because,  in  Dennis 

V.  United  States,  384  U.S.  855  (1966),  the  court  refused  to 

accord  "standing"  to  an  attack  on  section  9(h)  [by  a  group  of 

defendants  differently  situated],  such  standing  may  not  be 


accorded  here  to  Bryson. 

Bryson  asserted  below,  first,  that  his  case  was  distin- 
guishable from  that  of  the  Dennis  defendants;  and,  second,  that 
since  he  was  attacking  the  9(h)  conviction  collaterally,  not 
directly  as  the  Dennis  defendants  did,  different  considerations 
apply  to  the  question  of  standing.   Because  the  district  court 
had  no  difficulty  in  distinguishing  Dennis  (and  rightly  so), 
it  had  no  occasion  to  consider  the  second  ground  urged  by 
Bryson.   We  think  it  is  undeniable  that  the  judgment  below  may 
properly  be  based  either  on  the  ground  adopted  by  the  district 
court,  or  on  the  alternative  ground  mentioned. 

(a)  Dennis  v.  United  States,  384  U.S.  855,  supra,  is 
distinguishable  from  the  case  at  bar 

Dennis ,  as  both  the  Government  and  the  district 

court  recognized  (each  citing  the  majority  opinion),  involved 

the  crime  of  "conspiracy"  to  violate  l8  USCA  1001  (BR.  9;  R. 

84-85).   That  fact  in  itself  constitutes  a  decisive  ground  of 

distinction  between  Dennis  and  this  case. 

"It  is  the  entire  conspiracy  and  not 
merely  the  filing  of  false  affidavits,  which 
is  the  gravamen  of  the  charge."   (384  U.S. 
855,  860) 

Here  there  is  no  "conspiracy",  "entire" cr  other- 
wise; here  there  is  "merely  [a  charge  of]  the  filing  of  [a] 
false  affidavit.  .";  here  there  was  not,  as  there  was  in 
Dennis,  a  "conspiracy,  cynical  and  fraudulent"  (384  U.S.  855, 
865).   Here,  the  district  court  found  that  Bryson,  unlike 
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the  Dennis  defendants,  "at  all  times  denied  the  falsity  of  his 
affidavit"  (R.  9)  and  that  Bryson,  unlike  the  Dennis  defendants 
was  acquitted  by  the  jury  of  the  charge  of  falsifying  as  to 
"membership"  (R.  9).   These  findings,  supported  by  the  record, 
are  not  claimed  to  be  "clearly  erroneous"  (F.R.C.P.,  Rule  52) 
and  therefore  are  to  be  taken  as  true  on  this  appeal. 

In  Dennis ,  the  gravamen  of  the  charge  was  that 
dedicated  Communists,  acting  at  the  behest  of  the  party, 
conspired  falsely  to  pretend  to  leave  it,  while  in  fact  re- 
maining within  it  (384  U.S.  at  859);  it  was  this  conduct  on 
their  part  that  resulted  in  a  forfeiture  of  their  standing  to 
challenge  9(h).   Here,  the  whole  of  the  case  is  that  a  trade 
unionist  who  was  not  a  Communist  Party  member  was  punished  for 
the  mistake  of  not  knowing  the  meaning  which  the  courts  would 
ultimately  attach  to  the  word  "affiliation". 


7  /  This  court  had  occasion  to  pass  upon  Bryson 's  character  at 
the  time  of  an  application  for  bail  on  appeal.   It  found 
from  the  record  that 

"It  appears  that  Bryson  has  no  prior  record  of 

convictions  of  any  offenses,  felony  or  misdemeanor.   For 

many  years  of  his  life  he  was  an  American  merchant  seaman, 

subject  to  the  jurisdiction  of  the  United  States  Coast 

Guard;  at  no  time  was  he  ever  charged  or  convicted  of  any 

violation  of  the  rules  or  regulations  of  the  United  States 

Coast  Guard.   In  all  respects  whatsoever,  save  and  except 

for  the  conviction  hereinabove  mentioned,  Bryson' s  record 

of  conduct  has  been  and  is  without  blemish. 

*  «  *  « 

Coupled  with  this  there  are  of  record  in  the  files 
of  this  action  statements  of  a  large  number  of  responsible 
citizens  of  California  to  the  effect  that  Bryson  was  a 
reliable  and  dependable  person,  such  elements  in  his 
character  being  required  to  be  considered  by  the  last  phra 
of  46(c),  'the  character  of  the  defendant.'"  (Bryson  v. 
United  States,  223  F.  2d  775  at  777  [1955]). 

-16- 


3e 


The  distinction  between  cynical,  lying  conspirators 
who  engaged  in  a  "voluntary,  deliberate  and  calculated  course 
of  fraud  and  deceit"  (Dennis  v.  United  States, supra,  at  867) 
and  Bryson  who,  at  most,  mistook,  while  relying  on  legal  advice 
(R.  77,85),  the  significance  of  the  amorphous  term  "affiliation' 
is  of  paramount  importance.   As  the  district  court  observed, 
"standing  is  not  a  rigid  concept.  .  .And  it  is  well  It  is  not." 
(R.  86).   The  differences  between  Bryson  and  those  who  engaged 
in  the  deliberate,  conspiratorial  course  revealed  by  the 
Dennis  record  are  of  such  dimension  as  to  render  the  Government 
reliance  on  Dennis  untenable.  The  district  court  was  amply 
justified  in  reaching  the  conclusion  that  "the  rule  of  Dennis 
does  not  strip  Bryson  of  standing  to  attack  the  constitutional- 
ity of  Section  9(h)"  (R.  87). 

(b)  Bryson  has  "standing"  in  this  collateral  proceeding 
to  invoke  the  unconstitutionality  of  section  9(h) 

Dennis  v.  United  States,  38^  U.S.  855  (I966),  was 
not  a  case  arising  under  section  1651(a)  or  section  2255, 
therefore  its  strictures  against  lying  conspirators  have  no 
relevance  at  all  to  post-conviction  proceedings.   Bryson' s 
posture  here  is  in  no  sense  the  same  as  that  of  the  defendants 
in  Dennis .   Unlike  them,  he  does  not  seek  relief  upon  the 
ground  that  an  unconstitutional  statute  forbids  prosecution. 
Prosecution  has  already  occurred;  the  sentence  has  been  imposed  . 
most  of  it  has  been  served;  and  what  remains  of  it,  together 
with  the  stamp  of  legality  of  the  conviction,  is  what  he  seeks 
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to  remove.   Appellee  Is  not  restricted  by  considerations  whose 
relevance  ended  with  the  termination  of  the  main  trial.   His 
right  presently  to  invoke  the  unconstitutionality  of  9(h)  is 
not  impaired  by  what  the  jury  did  at  the  trial. 

If  the  fact  of  conviction,  without  more,  were  to  be 
deemed  tantamount  to  a  finding  of  such  "dishonesty"  or  "fraud" 
as  to  disqualify  Bryson  from  obtaining  relief  now,  sections  225, 
or  1651(a)  would  never  be  available  to  any  defendant  who  had 
been  found  guilty  despite  his  denial  of  guilt.   No  case  holds 
(nor  does  the  Government  cite  any,  for  it  does  not  even  deal 
with  this  point)  that  a  defendant's  unbelieved  assertion  that 
he  was  innocent  of  wrongdoing,  operates  to  deprive  him  of  the 
right  thereafter  to  attack  the  conviction,  the  sentence,  or  the 
statute  under  which  he  was  tried.   It  has  never  been  held  that 
while  post-conviction  relief  is  available  where  the  offense 
charged  was  murder  or  bank  robbery  or  violation  of  the  nar- 
cotics law,  an  opposite  rule  governs  convictions  involving 
fraud,  dishonesty,  or  the  like.   The  very  text  of  the  post- 
conviction relief  statutes  rebuts  any  such  supposition,  and  the 
cases  amply  prove  the  point. 

The  fact  that  the  offense  involved  was  mail  fraud, 
did  not  prevent  a  disposition  on  the  merits  under  2255  in  Kloiar. 


V.  United  States,  3^9  F.  2d  291  (5  Cir.,  I965),  cert.  den.  38^ 
U.S.  913.   The  same  principle  obtained  where  the  charge  was 
extortion  (Stirone  v.  United  States,  3^1  F.  2d  253  [3  Cir., 
196ij],  cert.  den.  38I  U.S.  902).   Even  the  fact  that  the 

-18- 


defendant  had  been  convicted  of  a  conspiracy,  has  been  held  to 
present  no  barrier  to  his  right  to  receive  post-conviction 
relief  (United  States  v.  Sobell,  31^  P.  2d  31^  [2  Clr.,  1963]). 
In  this  Circuit,  the  rule  is  the  same.   Kuhl  v.  United  States, 
370  P.  2d  20  (9  Cir. ,  1966). 

Clearly,  it  is  the  function  of  post-conviction  pro- 
cedures to  bring  such  matters  to  the  attention  of  a  court  and 
to  seek  redress  from  a  miscarriage  of  justice.   (Sunal  v.  Large 
332  U.S.  17^  [1927];  Pay  v.  Noia,  372  U.S.  391  [1962];  Sanders 
V.  United  States,  373  U.S.  1  [I963]. 

3.  SECTION  9(h)  WAS  UNCONSTITUTIONAL 

Inasmuch  as  the  district  court  had  jurisdiction  to  hear, 
and  Bryson  had  standing  to  urge,  the  claim  that  9(h)  was  uncon- 
stitutional, we  turn  now  to  a  consideration  of  the  merits  of 
that  claim. 

The  district  court  held  that  9(h)  was  unconstitutional 
because  it  violated  both  the  bill  of  attainder  clause  of  the 
federal  constitution  and  its  first  amendment. 

As  to  the  bill  of  attainder  point,  the  district  court  said 

"The  Constitution  seeks  to  avoid  the  evil  that 
inheres  when  a  legislature  can  punish  without  a  judicial 
trial  offering  procedural  safeguards  and  requiring  a 
finding  that  the  specific  individual  being  punished 
does  indeed  constitute  the  danger  sought  to  be  pre- 
vented.  In  short,  then,  bills  of  attainder  are  per- 
nicious because  legislative  classifications  may  in- 
clude persons  whose  conduct  is  not  a  danger  which 
may  constitutionally  be  punished.   The  assumption  of 
§9(h)  was  that  all  communists  were  dangerous  as  un±n 


-19- 


said: 


officials.   Section  9(h)  applied  to  the  most  docile 
communist  even  though  he  held  no  illegal  alms.   No 
judicial  trial  permitted  a  member  or  affiliate  to 
show  that  he  was  not  a  threat  to  the  national  economy. 
He  was  automatically  swept  within  the  legislative 
class  and  punished  by  administrative  sanctions. 
That  is  the  evil  of  a  bill  of  attainder."  (R.  88) 

As  to  the  first  amendment  point,  the  district  court 

f 

8_/ 

"Membership   alone  in  a  political  party  is 
constitutionally  not  a  fact  which  can  be  legitimately 
proscribed.   More  than  membership  is  required. 
'Specific  intent'  is  required  —  a  specific  intent 
or  belief  in  the  illegal  purposes  of  the  group.   Know- 
ledge of  the  group's  aims  is  not  alone  sufficient. 
Membership  or  less  was  deemed  enough  for  a  conviction 
in  petitioner's  case.   243  F.  2d  at  839;  238  P.  2d 
at  663.   The  concept  now  frequently  used  to  describe 
oaths  and  statutes  which  apply  regardless  of  specific 
intent  of  the  person  touched  by  the  law  is  'over- 
breadth'.  That  is  to  say  that  statutes  affecting  mere 
members  of  political  organizations  are  overbroad  in 
that  they  punish  people  who  are  not  a  constitutionally 
punishable  danger.   Unless  a  member  has  an  unlawful 
intent  himself,  he  is  not  a  person  who  constitutes  a 
clear  and  present  danger  to  the  national  security  or 
economy.   That  is  why  a  statute  is  said  to  be  over- 
broad.  Guilt  by  association  may  not  be  tolerated  in 
a  free  society:   ' [L]egislation  which  sanctions  mem- 
bership unaccompanied  by  specific  intent  to  further 
the  unlawful  goals  of  the  organization.  .  .or  which 
is  not  active  membership  violates  constitutional 
limitations.'   Keyishian  v.  Board  of  Regents,  385 
U.S.  589,  608  (1967)."  (R  89  ;  emphasis  added) 

On  both  scores,  the  district  court  was  correct. 


8  /  We  remind  once  more  that  Bryson  was  acquitted  of  the 

charge  of  falsely  denying  membership.  The  con/lction 
rested  solely  on  a  charge  that  he  had  falsely  denied 
having  sustained  the  relationship  of  "affiliation". 

9  /  Compare  Brown  v.  U.S.  (9  Cir.,  1964),  where  this  court  held 

§504  to  violate  the  First  and  Fifth  Amendments  (334  F.2d 
488). 
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(a)  Section  9(^0  was  a  bill  of  attainder 

If  one  applies  to  9(h)  the  tests  laid  down  not  only 
in  United  States  v.  Bvovin,    38l  U.S.  437  (1965),  which  was  de- 
cided after  9Ch)  v;as  enacted,  but  also  in  cases  like  Cummings 
V.  Missouri,  ^1  Wall.  333  (1867);  Ex  parte  Garland,  4  Wall.  356 
(1867);  and  United  States  v.  Lovett,  328  U.S.  303  Cl9^5),  whiciji 
preceded  the  enactment  of  9(h),  it  is  clear  that  9Ch)  was  an 
unconstitutional  bill  of  attainder.   Those  tests  establish 
that  a  law  is  unconstitutional  as  a  bill  of  attainder  if  it  Is 
a  legislative  act  vmich  imposes  punishment  upon  an  easily  as- 
certainable class  without  a  judicial  trial.   That  9Ch)  did  jus'(; 
that,  is  too  obvious  for  extended  comment,  notwithstanding 
the  main  opinion  in  American  Communications  Association  v. 
Doud,  supra. 

The  Government's  contention  that  9Ch)  is  distinguishable 
from  section  504  (held  unconstitutional  as  a  bill  of 
attainder  in  Brown)  because  the  former  was  merely  a  "re- 
striction" while  the  latter  was  a  "prohibition"  (Br.  15-16),  1 
utterly  fallacious.   For  bill  of  attainder  purposes,  "punish- 
ment" has  never  meant,  as  urged  by  the  Government  here,  only 
"immediate  criminal  sanction"  (Br.  17).   See  Garland,  Cummings, 
Lovett  and  Brown,  supra.   Moreover,  section  9(h)  invoked  the 
criminal  sanctions  of  l8  USCA  1001  —  criminal  sanctions  that 

were,  in  fact,  applied  against  Bryson.  The  fact  that  the  Taft- 
Hartley  law  utilJzBS  the  penal  provisions  of  the  criminal  code, 
rather  than  having  penal  provisions  separately  written  into  it 
is  no  mieaningful  basis  for  any  distinction  between  section  9(h[) 
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„^,q  „ection  504.  Thus,  in  practical  effect,  there  is  no  dls- 
tlnction  between  the  status  In  which  Bryson  and  the  defendant 
in  Brown  found  themselves. 

The  difference  in  the  results  of  these  cases  is 


that  in  1950  the  court  in  Douds,  by  "misreading"  Lovett 
(United  States  v.  Brown,  381  U.S.  437,  ^60)  and  by  disregarding 
the  "spirit"  of  such  decisions  as  Cummings  and  Garland  (United 
States  V.  Brown,  supra,  at  447),  came  to  erroneous  conclusions 
concerning  the  validity  of  the  statute,  whereas  in  Brown,  the 
court  in  I965  reverted  to  the  true  and  original  meaning  of  the 
bill  of  attainder  clause. 


) 
) 

f 

D 

I 

2  (b)  Section  9(h)  violated  the  First  Amendment 

3  The  district  court  held  that  9(h)  was  "overbroad"  in 

4  that  it  swept  into  its  ambit  all  "affiliates"  of  the  Communist 

5  Party  irrespective  of  whether  any  of  them  (by  virtue  of  their 

6  "affiliation",  as  distinguished  from  "membership")  had  the  per- 

7  sonal  specific  intent  to  engage  in,  or  had  the  personal  know- 

8  ledge  that  the  Communist  Party  engaged  in,  any  activity  which 

9  Congress  could  constitutionally  prohibit.   Its  decision  was 

0  soundly  based  on  the  most  recent  cases  dealing  with  this  issue. 

'1  (Keyishian  v.  Board  of  Regents,  385  U.S.  589  [1967];  Elfbrandt  v 


'2  Russell,  384  U.S.  11  [I966];  Dombrowski  v.  Pfister,  38O  U.S.  479 

'3  [1965];  Aptheker  v.  Secretary  of  State,  378  U.S.  500  [1964]; 

•^  and  Scales  v.  United  States,  367  U.S.  203  [1961]).    Since  the 

'^  date  of  the  order  below,  the  Supreme  Court  has  decided  that  a 

'"  statute  precluding  employment  in  a  defense  facility  on  the  groun 


of  membership  in  the  Communist  Party,  was  an  unconstitutional 
abridgment  of  the  right  of  association  guaranteed  by  the  First 
Amendment.   United  States  v.  Robel,  389  U.S.  258  (I967). 

All  the  foregoing  cases  were  decided  after  Douds, 
and  to  the  extent  that  Douds  does  not  reflect  their  doctrine, 
it  is  also  "obviously  overruled"  by  necessary  implication 
(United  States  v.  Brown,  38I  U.S.  ^37,  464  [I965]). 

The  Government's  attempted  distinction  of  Aptheker 
V.  Secretary  of  State,  supra,  on  the  asserted  ground  that  in 
some  fashion  the  freedom  to  serve  as  a  union  officer  is  less 
of  a  "constitutionally  protected  liberty"  than  the  right  to 
travel  (Br.  21)  cannot  withstand  analysis.   In  the  first  place, 
the  rights  or  freedoms  of  American  citizens  cannot  arbitrarily 
be  choked  off  in  such  a  way.   Who  in  the  executive  branch  of 
Government  is  qualified  to  say  that  one  right  is  more  con- 
stitutionally protected  than  another?   We  have  seen  that  United 


States  V.  Robel,  389  U.S.  258,  holds  employment  at  a  defense 
facility  is  a  right  protected  by  the  First  Amendment  (at  268); 
can  a  rational  distinction  be  made  between  such  employment 
and  the  job  of  a  trade  union  officer?   And  if  so,  would  not 
the  latter  seem  to  be  entitled  to  greater  freedom  from 
governmental  restraints? 

Moreover,  the  Government's  reservations  in  reference 
to  the  protections  that  attach  to  the  holding  of  trade  union 
office,  seem  unrealistic  in  the  extreme.   Of  trade  union 
membership,  the  Supreme  Court  has  said  that  it 
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"cannot  be  seriously  doubted  that  the  First 
Amendment's  guarantees  of  free  speech,  petition 
and  assembly  give  railroad  workers  the  right 
to  gather  together  for  the  lawful  purpose  of 
helping  and  advising  one  another  In  asserting 
the  rights  Congress  gave  them  In  the  Safety 
Appliance  Act  and  In  the  Federal  Employers 
Liability  Act,  statutory  rights  which  would  be 
vain  and  futile  If  the  workers  could  not  talk 
together  freely  as  to  the  best  course  to  follow. 
.  .  .The  Brotherhood's  activities  fall  just  as 
clearly  within  the  protection  of  the  First 
Amendment.   And  the  Constitution  protects  the 
assoclatlonal  rights  of  members  of  the  union 
precisely  as  It  does  those  of  the  NAACP." 
(Brotherhood  of  Railroad  Trainmen  v.  Virginia 
ex  rel.  Virginia  State  Bar,  377  U.S.  1,  5,  b 
[1964]). 

Manifestly,  the  First  Amendment  rights  of  union  members  to 
select  their  own  officers,  with  assurance  that  the  choice  will 
be  respected,  would  come  to  naught  if  intrusions  were  permitted 
under  the  guise  of  action  against  their  officers  only.   "The 
right  of  members  to  consult  with  each  other  in  a  fraternal  or- 
ganization necessarily  includes  the  right  to  select  a  spokes- 
man from  their  number  who  could  be  expected  to  give  the  wisest 
counsel."   (Brotherhood  of  Railroad  Trainmen  v.  Virginia  ex.  re 


Virginia  State  Bar,  supra,  377  U.S.  1,  6  [1964]). 

In  the  second  place,  it  is  not  merely  a  question 
that  turns  on  the  particular  right  or  freedom  being  asserted, 
but  rather  whether  there  is  constitutional  power,  by  legis- 
lative judgment,  to  "restrict"  or  to  "prohibit"  it.   It  is  the 
unconstitutional  exercise  of  governmental  power  that  is  being 
attacked;  this  does  not  depend  upon  how  high  in  the  lierarchy 
of  rights  the  Government  chooses  to  regard  the  particular 
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activity,  i.e.,  trade  union  leadership  vs.  foreign  travel. 
Once  the  Government  attempts  to  Inhibit  a  citizen  from  peace- 
fully exercising  a  First  Amendment  right  —  to  travel  or  to 
associate  with  others  in  a  trade  union  (and  to  be  elected  to 
leadership  in  such  a  union,  as  were  both  Brown  and  Bryson)  — 
then  the  doctrine  of  overbreadth  relied  upon  by  the  district 
court  comes  into  play.   That  clearly  is  the  teaching  of 
Keyishian,  Elfbrandt,  Dombrowski,  Aptheker,  Scales  and  Robel, 
supra. 

Nothing  in  the  Government's  attempted  distinction  of 
these  cases  undermines  the  validity  of  the  district  court's 
opinion.   Indeed,  we  note  the  Government's  admission  that  9(h) 
suffered  at  least  from  "one  of  the  vices  of  the  statute  held 
unconstitutional  on  its  face  in  Aptheker'i  it  "'rendered  ir- 
relevant the  member's  degree  of  activity  in  the  organization 
and  his  commitment  to  its  purpose.'  (38?  U.S.  at  510.  .  .)" 
(Br.  21).   We  also  note  the  Government's  concession  that  "in 
some  of  the  cases  cited"  by  the  district  court  (specifically 
Keyishian  and  Dombrowski,  supra)  "the  wide  sweep  of  the 
language"  justified  a  conclusion  that  First  Amendment  rights 
were  being  violated  (Br.  23,  n.  17). 

It  is  clear  that  9(h)  was  unconstitutional  not  only 
as  a  bill  of  attainder,  but  also  as  a  direct  infringement  on 
First  Amendment  rights. 


4.  BRYSON  MAY  PRESENTLY  AVAIL  HIMSELF  OF  THE  UNCONSTITUTIONALIT 
OF  SECTION  9(h)  


I 


The  Government  argues  (Br.  12-13)  that  to  apply  the  ruling 
in  Brown  "retroactively"  to  Bryson's  situation  might  "lead  to 
developments  in  the  law  of  the  finality  of  judgment,  which  we 
cannot  even  imagine".  It  suggests  that,  to  accord  Bryson  the 
benefit  of  the  most  recent  pronouncement  of  the  Supreme  Court 
on  bills  of  attainder  will,  in  some  undefined  way,  unsettle  or 
upset  legal  stability. 

One  reply  that  might  be  made,  is  to  remind  the  Government 

that  the  ends  of  justice  are  not  always  served  by  mechanical 

adherence  to  "stability".   The  doctrine  of  "stare  decisis  is 

not,  like  the  rule  of  res  adjudicata,  a  universal  inexorable 

command"  (Burnet  v.  Coronado  Oil  &  Gas  Co.,  285  U.S.  393,  ^05 

[1932],  dissenting  opinion  of  Mr.  Justice  Brandeis).   In  the 

light  of  experience  and  fresh  opportunity  for  reflection,  the 

Supreme  Court  has  not  infrequently  overruled  its  constitutional 

decisions.   (For  a  list  of  such  cases,  see  dissenting  opinion 

of  Mr.  Justice  Brandeis  in  Burnet  v.  Coronado,  etc.,  supra, 

at  pp.  407,  n.2,  and  409,  n.4).   More  than  a  century  ago.  Chief 

Justice  Taney  stated  his  position  that 

"it  be  regarded  hereafter  as  the  law  of  this  court, 
that  its  opinion  upon  the  construction  of  the  Con- 
stitution is  always  open  to  discussion  when  it  is  sup- 
posed to  have  been  founded  in  error,  and  that  its 
judicial  authority  should  hereafter  depend  altogether 
on  the  force  of  the  reasoning  by  which  it  is  sup- 
ported."  (Smith  V.  Turner,  7  How.  [48  U.S.]  283,  470 
[1849]). 
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Clearly,  then,  the  argument  based  upon  "stability"  loses 
its  force  when  submission  to  it  results  in  the  perpetuation  of 
past  error.   It  does  not  follow,  of  course,  that  all  corrective 
decisions  must  automatically  be  given  a  retroactive  application 
We  do  not  ask  the  court  to  close  its  eyes  to  the  practical  ef- 
fects that  retroactivity  may  entail,  and  doubtless  the  courts 
must  weigh  conflicting  considerations  in  particular  types  of 
cases,  granting  retroactive  application  in  one  and  denying  it 
in  another.   (Compare  Linkletter  v.  Walker,  38l  U.S.  6l8  [1965] 
and  Johnson  v.  New  Jersey,  384  U.S.  719  [1966]  with  Roberts  v. 

Russell,  391  U.S. ,  36  U.S.L.Wk  3^72  [June  10,  I968].) 

Admittedly,  the  nature  of  the  constitutional  right  involved  is 
a  factor  of  prime  significance. 

In  our  case,  the  constitutional  right  urged  is  of  very 
staunch  caliber;  it  does  not,  because  it  cannot,  depend  upon 
such  fortuitous  circumstances  as  whether  counsel  does  or  does 
not  make  the  appropriate  objections  at  trial  (we  did,  however,  ^t 
every  stage  of  Bryson's  criminal  case,  challenge  9(h)  as  an  un- 
constitutional bill  of  attainder,  as  well  as  being  violative  of 
First  and  Fifth  Amendment  rights);  nor  does  it  change  in  con- 
tent so  as  to  reflect  judicial  efforts  to  improve  or  elevate 
the  enforcement  of  laws  in  our  country.   It  is  a  right  which  is 
not  even  susceptible  to  the  practical  transformations  that  come 
into  existence  out  of  the  everlasting  clash  between  the  need  to 
safeguard  the  security  of  Government,  and  the  need  to  protect 
inviolate  the  right  to  express  opposition  to  what  Government  is 


doing.   For  in  this  case,  the  constitutional  right  of  which 

Bryson  was  deprived  is  contained  in  the  original  Constitution 

itself;  indeed,  in  the  very  first  Article,  which  reads: 

"No  Bill  of  Attainder  or  ex  post  facto  law 
shall  be  passed."   (Article  I,  Section  9, 
Clause  3) 

This  constitutional  provision,  unlike  some  others,  has  had  no 
history  that  might  be  called  hectic  or  volatile.   The  cases 
decided  under  it  can  be  numbered  on  the  fingers  of  one's 
hands;  and  save  for  the  decision  in  Douds,  all  the  cases  sup- 
port the  applicability  to  Bryson  of  the  protections  of  Article 
I.   "Never  before  has  this  court  held  that  the  Government 
could  for  any  reason  attaint  persons  for  their  political 
beliefs  or  affiliations.   It  does  so  today."   (Mr.  Justice 
Black,  in  dissent,  A.C.A.  v.  Douds,  339  U.S.  382,  449  [1950]) 

The  Government's  argument  concerning  "stability"  was 
likewise  made  before  the  district  court.   That  court  concluded 
that  the  considerations  urged  by  the  Government  were  inap- 
plicable to  this  case,  for  one  thing  because  no  threat  of  mass 
relitigation  exists,  inasmuch  as  section  9(h)  has  long  since 
been  repealed;  for  another,  because  even  in  this  case,  the 
result  of  granting  relief  to  Bryson  will  not  entail  a  retrial 
of  the  criminal  charges.   A  decision  that  9(h)  is  uncon- 
stitutional as  applied  to  Bryson  bars  all  further  litigation. 
That  being  so,  there  seems  to  be  little  reason  for  this 
court  to  concern  itself  with  what,  in  final  analysis,  is 
little  more  than  a  scarecrow.   It  is  enough  that,  in  this  case 
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and  on  this  record,  the  fears  of  the  Government  are  groundless. 


CONCLUSION 


For  the  foregoing  reasons,  the  order  setting  aside  the 

conviction  and  sentence  should  be  affirmed. 
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IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


UNITED  STATES  OF  AMERICA, 

Appellant, 

V. 

HUGH  BRYSON, 

Appellee. 


NO.  20803 


OPENING  BRIEF  OF  APPELLANT 


JURISDICTION 

The  appellee  filed  in  the  District  Court  a  "Motion  for  Writ  of 
Error  Coram  Nobis  to  Vacate,  Set  Aside  and  Correct  Judgment  of  Convic- 
tion and  Sentence  of  Imprisonment  and  Fine,  and  for  other  Requested 
Relief"  (R.  1-10)   .   November  6,  1967,  the  District  Court  entered 
an  Order  setting  aside  petitioner's  (appellee's)  conviction  and  sentence, 
that  he  be  released  from  parole  and  that  he  be  relieved  of  the  remain- 
ing  portion  of  his  fine  (R.  92)  .  On  December  4,  1967,  the  United 
States  filed  a  notice  of  appeal  to  this  Court  (R.  93).  The  jurisdic- 
tion of  this  Court  is  invoked  under  28  U.S.C.  Sec.  1291. 


1  /  References  designated  "R_"  are  to  the  Transcript  of  Record  on 

file  with  this  Court. 

2  /  The  opinion  and  order  has  not  been  reported.  It  appears  in  the 

Transcript  of  Record  at  R.  77-92. 


STATEMENT  OF  THE  CASE 

The  appellee  was  indicted  and  convicted  for  violating  18  U.S.C. 

JJ 
1001  (R.   77).     The  conviction  was  affirmed  by  this  Court.     Bryson 

V.  United  States.  238  F.2d  657;  243  F.2d  837,  cert.  den.  355  U.S.  817. 

Denial  of  a  motion  for  reduction  of  sentence  was  affirmed,  Bryson  v. 

United  States.  265  F.2d  9,  cert.  den.  360  U.S.  919  (R.  2-3).  On 

May  24,  1967  (R.  1)  the  appellee  filed  the  motion  which  resulted  in 

the  order  now  on  appeal,  as  just  stated. 

STATUTES  INVOLVED 

18  U.S.C.  1001  Statements  or  entries  generally. 

Whoever,  in  any  matter  within  the  jurisdiction  of  any 
department  or  agency  of  the  United  States  knowingly  and  will- 
fully falsifies,  conceals  or  covers  up  by  any  trick,  scheme, 
or  device  a  material  fact,  or. makes  any  false,  fictitious  or 
fraudulent  statements  or  representations,  or  makes  or  uses 
any  false  writing  or  document  knowing  the  same  to  contain  any 
false,  fictitious  or  fraudulent  statement  or  entry,  shall  be 
fined  not  more  than  $10,000  or  imprisoned  not  more  than  five 
years,  or  both. 

Section  9(h)  of  the  National  Labor  Relations  Act,  as  amended  by 

the  Labor  Management  Relations  Act  of  1947  (formerly  29  U.S.C.  (1958  ed.) 

159  (h)),  which  was  repealed  by  Section  201(d)  of  the  Labor-Management 


_3 /  The  District  Court  referred  to  Section  1001  as  "the  general  federal 

perjury  statute  (R.  77).  The  section  defines  the  offense  to  include 
the  making  of  false  writings  "in  any  matter  within  the  jurisdiction 
of  any  department  or  agency  of  the  United  States" 


Reporting  and  Disclosure  Act  of  1959,  73  Stat.  519,  525,  provided: 

No  investigation  shall  be  made  by  the  Board  of 
any  question  affecting  commerce  concerning  the  repre- 
sentation of  employees,  raised  by  a  labor  organization 
under  subsection  (c)  of  this  section,  and  no  complaint 
shall  be  issued  pursuant  to  a  charge  made  by  a  labor 
organization  under  subsection  (b)  of  section  160  of 
this  title,  unless  there  is  on  file  with  the  Board  an 
affidavit,  executed  contemporaneously  or  within  the 
preceding  twelve-month  period  by  each  officer  of  such 
labor  organization  and  the  officers  of  any  national  or 
international  labor  organization  of  which  it  is  an  af- 
filiate or  constituent  unit  that  he  is  not  a  member  of 
the  Communist  Party  or  affiliated  with  such  party,  and 
that  he  does  not  believe  in,  and  is  not  a  member  of  or 
supports  any  organization  that  believes  in  or  teaches, 
the  overthrow  of  the  United  States  Government  by  force 
or  by  any  illegal  or  unconstitutional  methods.  The 
provi si ons_of  /sections  286,  287,  1001,  1022  and  1023 
of  Title  W  shall  be  applicable  in  respect  to  such 
affidavits. 

Section  504  of  29  U.S.C,  as  amended  in  1959,  provided  in  pertinent 

part: 

I  504.  Prohibition  against  certain  persons  holding 
office;  violations  and  penalties. 

(a)   No  person  who  is  or  has  been  a  member  of  the  Communist 
Party  or  who  has  been  convicted  of,  or  served  any  part  of  a 
prison  term  resulting  from  his  conviction  of  robbery,  bribery, 
extortion,  embezzlement,  grand  larceny,  murder,  rape,  assault 
with  intent  to  kill,  assault  which  inflicts  grievous  bodily 
injury,  or  a  violation  of  subchapter  III  or  IV  of  this  chapter, 
or  conspiracy  to  commit  any  such  crimes,  shall  serve- 

(1)  as  an  officer,  director,  trustee,  member  of 
any  executive  board  or  similar  governing  body,  business 
agent,  manager,  organizer  or  other  employee  (other  than 
as  an  employee  performing  exclusively  clerical  or  custodial 
duties)  of  any  labor  organization,  *  *  * 


during  or  for  five  years  after  the  termination  of  his  member- 
ship in  the  Communist  Party,  or  for  five  years  after  such  con- 
viction or  after  the  end  of  such  imprisonment  *  *  *. 


(b)       Any  person  who  willfully  violates  this  section 
shall   be  fined  not  more  than  $10,000  or  imprisoned  for  not 
more  than  one  year,  or  both. 


SPECIFICATION  OF  ERRORS  RELIED  UPON 

1.  The  District  Court  did  not  have  jurisdiction  under  Section 
2255  of  Title  28  U.S.C.   to  vacate  appellee's  sentence. 

2.  The  District  Court  erred  in. holding  that  it  had  not  had 
jurisdiction  to  convict  and  sentence  the  appellee  under  18  U.S.C.   1001. 

3.  The  District  Court  erred  in  basing  its  Order  on  a  holding  that 
Section  9(h)  of  the  Taft-Hartley  Act  was  unconstitutional. 

4.  The  District  Court  erred  in  holding  Section  9(h)  unconstitu- 
tional ,  because: 

a.  Section  9(h)  was  not  a  bill  of  attainder; 

b.  The  word  "affiliated"  in  Section  9(h)  was  not 
"overbroad."     Killian  v.   United  States,  368  U.S.   231; 
Bryson  v.   United  States,  238  F.2d  657  (C.A.   9). 

SUMMARY  OF  ARGUMENT 
The  District  Court  vacated  appellee's  conviction  on  the  ground 
that:      (1)  Congress  did  not  intend  that  Section  1001  of  Title  18  U.S.C. 
should  apply  to  the  filing  of  false  statements  under  an  unconstitutional 
statute,  and,   (2)     Section  9(h)  of  the  Taft-Hartley  Act  of  1947,  which 
was  repealed  in  1959,  was  unconstitutional  .as  a  bill   of  attainder,  and 
(3)  Section  9(h)  was  also  unconstitutional   insofar  as  it  called  for 
filing  an  affidavit  with  the  National  Labor  Relations  Board  that  the 


union  officer  filing  the  affidavit  was  not  "affiliated"  with  the  Com- 
munist Party.  The  court  said  that  the  term  "affiliated"  was  "over- 
broad" and  could  not  be  a  basis  for  a  criminal  conviction. 

We  submit  that  the  District  Court  erred  on  all  four  grounds  we  have 
stated:  (1)  There  was  no  jurisdiction  in  the  District  Court  to  vacate 
sentence  under  Section  2255  of  Title  28  U.S.C.  because  appellant  was 
not"in  custody",  as  that  term  is  defined  by  the  case  law;  (2)  Whether 

Section  9(h)  was  constitutional  or  not,  an  indictment  charging  a  viola- 

4  / 
tion  of  18  U.S.C.  1001  stated  a  crime  against  the  United  States,    as 

the  Supreme  Court  in  effect  held  in  1966.  Dennis  v.  United  States, 384 

U.S.  855,  864-867;  (3)  As  of  the  date  when  Bryson  filed  his  false 

affidavit  with  the  Labor  Board  the  law  as  stated  by  the  Supreme  Court 

was  that  Section  9(h)  was  not  a  bill  of  attainder  and  the  filing  of  a 

false  affidavit  was  a  deliberate  flouting  of  that  law.  Dennis  v.  United 

States,  supra;  (4)  The  term  "affiliated"  as  used  in  the  context  of 

Section  9(h)  was  not  ambiguous  or  "overbroad"  and  had  a  well  settled 

and  understood  meaning  in  the  law.  Killian  v.  United  States,  368  U.S. 

231,  254-258. 


4  /     A  violation  of  1001  is  not  "perjury",  although  the  District  Court 
said  the  conviction  was  for  perjury  (R.   77).     See,  Fisher  v.  United 
States,  231  F.2d  99,  105-106   (C.A.  9);     Sells  v.   United  States, 
262  F.2d  815,  821-822  (C.A.   10),  cert,   den.,  360  U.S.   913. 


I.  THE  DISTRICT  COURT  DID  NOT  HAVE  JURISDICTION 
UNDER  SECTION  2255  OF  TITLE  28  U.S.C.  TO 
VACATE  APPELLEE'S  SENTENCE 

Section  2255  of  Title  28  U.S.C.  provides  the  collateral 
attack  procedure  for  "a  prisoner  in  custody  under  sentence,"  in  the 
same  manner  and  scope  as  habeas  corpus.  For  a  convicted  federal 
offender,  it  is  the  equivalent  of  habeas  corpus.  United  States  v. 
Hayman,  342  U.S.  205  (1952). 

It  has  been  uniformly  held  that  to  invoke  the  jurisdiction 
of  the  court,  some  form  of  custody  is  necessary.  From  an  early 

view  that  only  institutional  confinemement  would  suffice  to  be  able 

A/ 
to  allege  custody   ,  the  meaning  has  broadened  to  encompass  restraint 

_5/ 
under  parole  and  probation. 

However,  there  must  be  a  provable  allegation  of  "custody"  in 

order  to  proceed  under  Section  2255,  and  appellee  was  not  -  under  any 

view  -  in  custody  when  this  petition  was  filed.  Bryson  had  been 

imprisoned,  paroled,  and  discharged  by  operation  of  law  prior  to 

filing  this  motion.  Unless  the  United  States  could  have  come  to  a  court 


_5/  Van  Meter  v.  Sanford,  99  F.  2d  511  (C.A.  5,  1938);  Qwens  v. 
United  States,  174  F.  2d  469,  470  (concurring  opinion)  (C.A.  5, 
1949)^ 

_6/  Parole  is  "custody":  Jones  v.  Cunningham,  371  U.S.  236  (1953). 

This  Circuit  reached  such  a  conclusion  prior  to  Jones  in  Hoptowit  v. 
UnitedStates,  274  F.  2d  936,  938  (C.A.  9,  1960).  Probation  is 
"custody"  in  the  Second  Circuit,  United  States  v.  Re,  372  F.  2d  641 
(1956),  but  being  on  bail  is  not  "custody"  in  this  Circuit.  Matysek 
v.  United  States,  339  F.  2d  389  (1964). 


in  1967  and  asked  for  a  warrant  to  incarcerate  Bryson  for  non- 
payment of  the  fine,  Bryson  cannot  claim  any  restraint  upon  his  liberty. 

Bryson  surrendered  to  the  United  States  Marshal  in  Janu- 
ary 1958  to  serve  a  five  year  sentence  imposed  by  the  District  Court. 
His  sentence  began  when  he  was  received  at  the  institution  designated 
by  the  Attorney  General  (18  U.S.C.  Sections  3568,  4082(a)).  He  was 
released  upon  parole  in  December  of  1959,  pursuant  to  18  U.S.C,  Sec- 
tions 4202  and  4203.  Under  18  U.S.C.  Section  4164,  he  would  remain  as 
if  on  parole  until  the  expiration  of  five  years.  At  that  time,  he  is 
discharged  (Cf.  18  U.S.C.  Section  4163). 

Bryson  was  free  of  all  restraint  in  January  1953. 

The  maximum  period  for  which  Bryson  could  be  imprisoned  - 
absent  bad  conduct  on  his  part  -  was  five  years  less  180  days  (18  U.S.C. 
Section  4164).  During  the  last  180  days  he  is  deemed  as  if  on  parole, 
and  jurisdiction  may  be  asserted  over  him  on  that  basis.  Singleton  v. 
Looney.  218  F.  2d  526  (C.A.  10,  1955).  But  once  he  passes  the  180  day 
period,  there  is  no  jurisdiction  over  him.  After  January  1963,  the 
United  States  had  but  one  remedy  to  enforce  payment  of  the  fine  -  civil 
suit. 

It  is  possible  to  argue  that  during  the  five  year  period  after 
sentence,  Bryson  could  have  been  imprisoned  for  nonpayment;  e.g.,  a  two 
year  sentence  could  have  been  imposed,  with  the  condition  that  the 
defendant  stand  committed  until  the  fine  was  paid.  This  could 
conceivably  vest  the  court  with  jurisdiction  to  imprison  the  defendant 
up  to  the  maximum  term  which  could  have  been  imposed  under  the  statute. 


five  years,  unless  the  defendant  discharged  the  fine  obligation  through 
a  pauper's  oath.  (18  U.S.C.  Sections  3565  and  3569).  Should  Bryson 
have  been  released  from  the  two  year  sentence,  the  United  States 

could  have  sought  to  imprison  him  for  nonpayment  during  the  remainder 

JJ 
of  the  maximum  term  possible  under  the  statute. 

The  Board  of  Parole  continued  to  assert  jurisdiction  over 
Bryson  after  1963.  However,  it  is  obvious  that  it  could  not  imprison 
him  from,  for  example,  the  day  he  filed  his  present  petition  until  this 
matter  is  decided.  Of  course,  it  did  not  do  so,  and  it  is  for  this 
v&T^   reason  that  he  cannot  claim  to  be  "in  custody"  under  any 
construction  of  those  words  to  date. 

Bryson  cannot  assert  to  this  Court  that  an  order  releasing  him 
from  custody  could  be  directed  to  anyone  -  there  is  no  respondent  to 
an  order.  Habeas  corpus,  and  Section  2255,  require  a  situation  in  which 
such  an  order  could  command  release  from  someone's  restraint.  None  is 
possible  here.  Compare:  Ex  Parte  Endo,  323  U.S.  283,  304  (1944). 

The  relief  sought  under  Section  2255  must  therefore  be  denied 
for  lack  of  jurisdiction. 


_7/  Cf^:  United  States  v.  Gottfried,  197  F.  2d  239  (C.A.  2,  1952). 

Gottfried  notes  that  the  Board  of  Parole  can  assert  jurisdiction  over  a 
defendant  who  has  not  paid  a  "committed  fine"  for  the  period  of  imprison- 
ment "plus  any  further  period  until  the  fine  is  paid  or  otherwise  dis- 
charged according  to  law."  197  F,  2d  241.  A  "committed  fine"  is  one 
where  the  judgment  directs  imprisonment  until  the  fine  is  paid. 
18  U.S.C.  Settion  3565;  Cohen  v.  United  States,  7  L.  ed.  2d  518,  520 
(1962).  This  Circuit,  in  Panno  v.  United  States,  203  F.  2d  504,  509- 
510  (1953),  and  Callahan  v.  United  States,  371  F.  2d  658  (1967),  noted 
the  provisions  of  Section  3565  of  Title  18  U.S.C,  but  was  not  dealing 
with  expired  periods  of  penalty.  United  States  v.  Baird,  241  F.  2d 
170  (C.A.  2,  1957),  suggests  that  imprisonment  past  the  expired  term 
could  occur,  as  an  incident  of  contempt  power.  But  Baird  was  not  concerned 
with  the  issue  herein.  Whether  imprisonment  on  a  contempt  theory,  in  a 
period  outside  the  limits  set  by  the  penalty  statute,  could  result 
must  be  considered  in  the  light  of  Shillitani  v.  United  States,  384  U.S. 
364,  and  Cheff  v.  Schnackenberg,  384  U.S.  373  (1966). 


II.  WHETHER  SECTION  9(h)  OF  THE  TAFT-HARTLEY  ACT  WAS  CON- 


STITUTIONAL  OR  UNCONSTITUTIONAL,  THE  COURT  WHICH  TRIED, 
CONVICTED,  AND  SENTENCED  BRYSON  FOR~VIOLATION  OF  18 
U.S.C.  1001  HAD  JURISDICTION. 


The  net  effect  of  the  District  Court's  opinion  is:  Section 

8  / 
9(h)  of  the  Taft  Hartley  Act      was  unconstitutional,  so  it  was 

"no  law",  and  gave  the  same  court  when  it  tried  Bryson  no  jurisdiction, 
although  as  of  the  time  of  Bryson 's  affidavit  and  of  his  trial,  the 
Supreme  Court  in  American  Communications  Assn.  v.  Douds,  339  U.S.  382, 
had  held  Section  9(h)  constitutional.  See  also,  Osman  v.  Douds,  339 
U.S.  846  (as  to  "membership"  and  "affiliation") 

Even  assuming  for  the  sake  of  argument  that  the  decision 
of  the  Supreme  Court  in  1965,  in  United  States  v.  Brown,  380  U.S. 437, 
calls  in  question  the  continued  validity  of  the  Douds  cases  as  consti- 
tutional law,  the  court's  ruling  runs  counter  to  the  1966  decision  of 
the  Supreme  Court  in  Dennis  v.  United  States,  384  U.S.  855,  in  which 
the  very   question  of  the  applicability  of  the  provisions  of  18  U.S.C. 
1001  to  the  filing  of  false  affidavits  under  Section  9(h)  was  presented. 
The  Court,  referring  to  United  States  v.  Brown,  supra,  decided  (pp.  864- 
867)  that  it  was  unnecessary  to  reconsider  Douds,  "because  the  claim  of 
invalidity  of  Par.  9(h)  would  be  no  defense  to  the  crime  of  conspiracy 
charged  in  this  indictment"  (p.  867). 


8  /   Enacted  in  1947,  repealed  in  1959. 


The  Court  stated: 


"It  is  no  defense  to  a  charge  based  upon  this  sort 
of  enterprise  that  the  statutory  scheme  sought  to  be 
evaded  is  somehow  defective.  *  *  *  There  is  no  reason 
for  this  Court  to  consider  the  constitutionality  of  a 
statute  at  the  behest  of  petitioners  who  have  been  in- 
dicted for  conspiracy  by  means  of  falsehood  and  deceit 
to  circumvent  the  law  which  they  now  seek  to  challenge;" 

citing  Kay  v.  United  States,  303  U.S.  1.6; 9_/ 

United  States  v.  Kapp.  MZ   J.S.  214;  United  States  v. 
Willi ams ,  341  U.S.  58;  United  States  v.  Remington, 
208  F.2d  557,  569  (C.A.  2d  Cir.,  1953),  cert,  den.  347 
U.S.  913;  United  States  v.  Winter,  348  T7Z3  204,  208- 
210  (C.A.  2d  Cir.  1965} ,  cert,  den.,  382  U.S.  955. 


The  Court  went  on  to  say: 


"Petitioners  seek  to  distinguish  these  cases  on 
the  ground  that  in  the  present  case  the  constitutional 
challenge  is  to  the  propriety  of  the  very   question  - 
Communist  Party  membership  and  affiliation-which 
petitioners  are  accused  of  answering  falsely.  We  regard 
this  distinction  as  without  force.  The  governing 
principle  is  that  a  claim  of  unconstitutionality  will 
not  be  heard  to  excuse  a  voluntary,  deliberate  and  cal- 
culated course  of  fraud  and  deceit.  One  who  elects  such 
a  course  as  a  means  of  self-help  may  not  escape  the 
consequences  by  urging  that  his  conduct  be  excused  be- 
cause the  statute  which  he  sought  to  evade  is  unconsti- 
tutional. This  is  a  prosecution  directed  at  petitioner's 
fraud.  It  is  not  an  action  to  enforce  the  statute 
claimed  to  be  unconstitutional."  (emphasis  added) 


9  /  In  Kay  the  Court  said,  "When  one  undertakes  to  cheat  the 
Government  or  to  mislead  its  officers,  or  those  acting  under 
its  authority  by  false  statements,  he  has  no  standing  to 
assert  that  the  operations  of  the  Government  in  which  the 
effort  to  cheat  or  mislead  is  made  are  without  Constitutional 
sanction," 
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Dennis  was  a  case  of  conspiracy  to  defraud  the  United  States, 
in  which  6  defendants  were  convicted.      The  District  Court 
attempted  to  distinguish  Dennis  by  saying  that  the  conduct  of  the 
defendants  in  that  case  was  "particularly  onerous"  (R.  86-87).  In 
the  present  case,  the  court  said,  Bryson's  conduct  was  "less  onerous", 
so  he  was  entitled  to  urge  9(h)  was  unconstitutional  (R.  86-87). 
Bryson's  false  affidavit,  of  course,  can  be  said  to  be  "less  onerous" 
if  we  consider  6  false  affidavits  to  weigh  more  than  one.  In  Dennis, 
the  Court  said,  the  defendants'  "knew  and  believed  that  they  were 
lying  as  to  their  membership  in  the  Party  and  that  they  were  defrauding 
the  government.  In  contrast,  Bryson  has  at  all  times  denied  the 
falsity  of  his  affidavit,  while  in  Dennis  only  the  conspiracy  was 
factually  challenged"  (R.  85).  The  fact  is  that  in  Dennis  all  the 
convicted  defendants  entered  a  general  plea  of  "not  guilty"  and  put 
the  government  to  its  proof  of  falsity  as  well  as  of  conspiracy  or 
agreement.  Bryson,  like  the  Dennis  defendants,  filed  a  false  affidavit 
in  order  to  secure  for  his  union,  as  well  as  for  himself,  the  advantages 
of  access  to  the  facilities  of  the  Labor  Board  (Leedom  v.  International 
Union,  352  U.S.  145)  and,  like  them,  he  pleaded  "not  guilty".  Filing 
a  false  statement  is  a  separate  offense  in  the  Code  from  a  conspiracy 
to  defraud  or  to  commit  offenses,  but  Congress  did  not  distinguish 


10  /  In  a  similar  case.  West  v.  United  States,  274  F.2d  885  (C.A.  6) 
cert,  den. ,  365  U.S.  811,  defendants  filing  false  affidavits 
were  convicted  of  a  conspiracy  to  commit  an  offense  against 
the  United  States. 
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between  them  when  it  came  to  prescribing  penalties.  The  maximum 
statutory  penalty  is  as  great  for  a  violation  of  Section  1001  as  for 
a  violation  of  Section  371;  one  is  as  "onerous"  as  the  other.  To  an 
indictment  under  neither  section  is  the  asserted  unconstitutionality 
of  Section  9(h)  a  defense. 

This  Court  twice  affirmed  Bryson's  conviction,  and  we  are 
justified  in  assuming  that  there  was  .competent  and  substantial  evidence 
to  sustain  the  verdict.  (Glasser  v.  United  States,  315  U.S.  50; 
Carlson  v.  United  States,  187  F.2d  366,  370  (C.A.  10),  cert.  den. 
341  U.S.  940);  and  it  follows  from  the  verdict  that  the  falsity  of 
Bryson's  statement  was  willful  and  knowing  as  required  by  the  language 
of  Section  1001. 

The  District  Court  interpreted  1001  as  protecting  only  the 
functions  of  government  authorized  by  a  statute  which  was  constitu- 
tional, as  of  1967,  citing  United  States  v.  Gil li land,  312  U.S.  85  and 
Ogden  v.  United  States,  303  F.2d  724  (C.A.  9,  1962)  (R  90);  holding 
Section  9(h)  to  have  been  unconstitutional,  it  inferred  that  Congress 
did  not  intend  that  1001  apply  in  such  a  situation  (R  92). 

That  conclusion  is  contrary  to  the  course  of  authority.  All 
that  the  opinion  in  Gil li land  does  is  recite  the  language  of  the 
statute;  it  does  not  interpret  the  word  "authorized",  and  it  does 
not  say  "only".  In  Dennis  the  Court  dealt  with  the  point  and  said 
that  the  argument  here  made  by  appellee  "assumes  that  for  purposes  of 
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Section  371,  a  governmental  function  may  be  said  to  be  'unlawful'  even 

though  it  is  required  by  statute  and  carries  the  fresh  imprimatur  of 

11  / 

this  Court"   (p.  857). 

The  rule  of  "colorable  authority"  has  been  frequently  applied  in 
cases  under  Section  1001.  See,  Humble  Oil  and  Refining  Cor.pany  v. 
United  States.  198  F.2d  753,  755  (C.A.  10),  and  cases  cited.  It  is 
but  another  way  of  stating  that  under  1001  the  constitutionality  of 
the  underlying  statute  is  not  an  issue. 

The  administration  of  justice  as  a  practical  matter  must  take 
into  account  practical  considerations  and  limitations.  The  Supreme 
Court  has  not  interpreted  the  Constitution  as  calling  for  the  broad, 
unqualified  application  of  the  rule  of  retroactivity  of  a  determina- 
tion of  unconstitutionality. 


V\ /     In  Ogden  v.  United  States,  supra,  this  Court  said: 

"One  who  has  given  false  answers  to  material  inquiries 
regarding  a  matter  colorably  within  the  authority  of  a 
government  agency  may  not  defend  a  subsequent  prosecution 
under  18  U.S. C.A.  Par.  1001  on  the  ground  that  the  govern- 
mental operations  involved  were  in  fact  vulnerable  to  con- 
stitutional attack"  (p.  731),  and  it  also  said  (p.  731  n  18); 
"...in  this  criminal  prosecution  for  false  denial  of  member- 
ship or  affiliation  with  a  single  organization,  we  are  not 
concerned  with  whether  defendant  might  have  resisted  the  in- 
quiry into  his  organizational  associations  on  the  ground 
that  it  was  unjustifiably  broad". 
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The  actual  existence  of  a  statute,  prior  to  such  a 
determination  is  an  operative  fact  and  may  have  consequences 
which  cannot  justly  be  ignored.  The  past  cannot  always  be 
erased  by  a  new  judicial  declaration. 


/District  Courts'/  determination  of  such  questions,  while 
open  to  direct  review,  may  not  be  assailed  collaterally. 
Chicot  County  Dist.  v.  Bank,  308  U.S.  371,  374,  376. 


See  also,  Warring  v.  Colpoys,  122  F."  2d  642  (C.A.D.C),  cert.  den. 

314  U.S.  678.  And  in  the  recent  case  of  Johnson  v.  New  Jersey,  384 

U.S.  719,  728,  the  Court  said  that  it  is  not  to  disparage  in  any 

way  a  constitutional  quarantee  by  declining  to  apply  it  retroactively, 

it  is  a  matter  of  the  practical  administration  of  justice.  Section 

9(h)  was  on  the  statute  books  for  some  12  years,  and  the  digests  and 

the  annotated  Code  disclose  the  substantial  number  of  cases  in  which 

12  / 
it  was  interpreted  and  applied. 

Applying  the  practical  approach  of  the  Chicot  and  Johnson  cases 
we  suggest  that  to  vacate  and  set  aside  a  12  year  old  conviction 
(1955),  which  was  affirmed  by  this  Court  and  in  which  the  appellant 
there  (appellee  here)  made  the  same  contentions  he  has  advanced  here, 
is  to  open  a  Pandora's  box  of  problems  and  troubles.  The  Supreme 
Court  denied  certiorari,  and  no  judgment  of  conviction  was  ever  more 
final  than  Bryson's.  To  sustain  the  judgment  of  the  District  Court 
in  the  present  proceeding  may  well  lead  to  developments  in  the  law  of 
the  finality  of  judgments,  in  the  law  of  attainders,  and  in  the  inter- 
pretation of  the  First  Amendment,  which  we  cannot  even  imagine  -  and 


12  /    The  District  Court  pointed  out  that  "No  case  has  held  Section 

9  unconstitutional"  (R.  83),  and  then  proceeded  to  do  just  that. 


all  in  a  case  which  the  question  of  constitutionality  was  not  an 
issue  and  should  not  have  been  considered. 

III.  SECTION  9(h)  OF  THE  TAFT-HARTLEY  ACT  WAS  CONSTITUTIONAL 
We  have  demonstrated  that  the  District  Court  erred  in 
deciding  the  question  of  the  constitutionality  of  Section  9(h)  of 
the  Taft-Hartley  Act.  Whether  that  section  was  constitutional  or 
unconstitutional  was  not  an  issue  properly  to  be  considered  under 
an  indictment  for  violation  of  Section  1001.  In  order,  however, 
to  present  a  complete  statement  of  the  Government's  position, 
we  propose  to  argue  that,  despite  United  States  v.  Brown,  supra, 
and  the  other  recent  cases  relating  to  the  First  Amendment  cited 
by  the  District  Judge,  Section  9(h)  was  a  constitutional  and  valid 
statute  of  the  United  States  while  it  was  on  the  books. 
a.  Section  9(h)  was  not  a  bill  of  attainder 
We  must  note  that  the  statute  invalidated  as  a  bill  of 
attainder  in  United  States  v.  Brown  was  not  Section  9(h),  which  had 
been  repealed  in  1959,  but  a  successor  statute  with  much  the  same 
objective,  but  quite  different  from  9(h)  in  structure  and  application. 
Section  504  of  the  Labor-Management  Reporting  and  Disclosure  Act  of 
1959  -  which  was  before  the  Court  in  Brown  (supra,  p.  9      )  said, 
in  effect  to  members  and  affiliates  of  the  Communist  Party  -  "You  are 
forbidden  to  serve  as  union  officers."  Congress  had  named  the 
Communist  Party  "in  no  uncertain  terms"  and  had  directed  that  its 
members  "cannot  hold  union  office  without  incurring  criminal 
liability,"  381  U.S.  at  450. 


This,  the  Court  held,  violated  the  constitutional   rule  that 
prohibits  Congress  from  "specify/TncL/  the  people  upon  whom  the 
sanction  it  prescribes  is  to  be  levied."     381   U.S.   at  461. 

In  contrast.  Section  9(h)  said,   "If  you  serve  as  union 
officers,  your  union  will   be  unable  to  use  the  facilities  of  the 
National   Labor  Relations  Board."  The  later  Act  imposed  a  prohibition, 
plus  a  criminal   penalty;  9(h)  was  described' by  the  Court  in  Doud^as 
a  "discouragement"   (339  U.S.   at  402). 

This  distinction  is  relevant  to  the  question  whether 
Section  9(h)  constituted  a  bill   of  attainder.     Congress  must  often 
impose  restrictions  of  various  kinds  on  the  basis  of  legislative 
findings  which  "specify  the  people  upon  whom  the  restriction  is 
levied",  381   U.S.   at  461.     Yet  not  e\iery  such  restriction  must  fall 
as  a  bill   of  attainder,  although  ewery  restriction  or  regulation  may 
be  felt  as  a  deprivation  or  a  punishment  by  those  regulated.     See, 
Wickard  v.   Filburn,  317  U.S.   Ill,  133. 

Congress  has  provided  in  28  U.S.C.  458,  for  example,  that 
"/n/o  person  shall   be  appointed  to  or  employed  in  any  office  or  duty 
in  any  court  who  is  related  by  affinity  or  consanguinity  within  the 
degree  of  first  cousin  to  any  justice  or  judge  of  such  court."     The 
statute  marks  out  two  ^ery  definite  classes  -  i.e.,  judicial   officers 
and  their  close  relatives  -  it  does  not  impose  criminal   sanctions 
upon  either.     It  disqualifies  brothers  and  sisters  of  judges  from 
holding  office  in  their  relatives'   courts,  but  that  restriction  can 
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hardly  be  deemed  the  sort  of  "deprivation"  to  which  the  constitutional 
bill-of-attainder  provision  applies.     Nor,  we  submit,  can  it  be  claimed 
that  the  bill-of-attainder  clause  is  violated  by  5  U.S.C.   llSi,  which 
states,   "/n/o  officer  or  employee  in  the  executive  branch  of  the 
Federal  Government,  or  any  agency  or  department  thereof,  shall   take 
any  active  part  in  political  management  or  in  political   campaigns." 
Although  federal  employees  are  by  statute  deprived  of  the  right  to 
participate  in  political   campaigns  such  regulation  of  their  activity 
is  not  sufficiently  substantial   to  offend  the  bill-of-attainder  clause. 

In  both  of  the  instances  cited  Congress  was  obviously 
concerned  with  evils  which  might  be  caused  by  persons  other  than 
those  in  the  group  specifically  described  in  the  statute  and 
which  are  not  necessarily  produced  by  all   those  persons  who  are 
within  the  group.     Yet  in  each  instance  Congress  has  made  a  legis- 
lative finding  which  has  narrowed  the  group  to  which  the  statutory 
restriction  applies. 

We  submit  that  even  under  the  Brown  decision  the  nature 
of  the  "deprivation"  is  a  material   element  in  determining  the 
statute's  constitutionality.     Where,  as  under  Section  9(h),  the 
statute  imposes  no  immediate  criminal   sanction,  but  merely  acts 
as  an  indirect  "discouragement,"  the  effect  is  more  regulatory 
than  punitive,  and  it  is  not,  therefore,  sufficiently  substantial 
to  invalidate  Congress'   legislative  determination  regarding  the 
scope  of  the  evil . 
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b.  "Affiliated"  in  Section  9(h)  was  not  "Overbroad" 
The  District  Court  added  to  "bill  of  attainder"  as  a 
second  ground  for  the  invalidity  of  Section  9(h):  that  the  word 
"affiliated"  was  "ambiguous"  (R.  85)  and  "overbroad"  (R.  89),  so 
as  to  infringe  appellee's  rights  of  speech  and  assembly  under  the 
First  Amendment.  R.  88-89,  citing  cases  like  Keyishian  v. 
Board  of  Regents,  385  U.S.  589;  Elfbrandt  v.  Russell,  384  U.S.  11; 
Aptheker  v.  Secretary  of  State,  378  U.S.  500,  and  other  cases 
(R.  88-89). 

Taking  "overbroad"  at  what  would  seem  to  be  its  ordinary 
meaning  in  everyday  speech,  it  means,  we  think,  "vague  and 
insufficiently  precise  to  inform  a  person  subject  to  it  of  his 
rights  and  obligations."  See,  for  a  frequently  cited  case. 

Winters  v.  New  York,  333  U.S.  507,  cited  in  Dombrowski  v.  Pfister, 

22/ 
380  U.S.  479,  491,  n.  7. 

Obviously,  few  words,  if  any,  are  as  precise  and  invariable 

in  meaning  as  we  might  like  to  have  them.  "Affiliated,"  however, 

has  had  a  well-settled  and  definite  meaning  in  law  in  contexts  dealing 

with  the  relationships  of  individuals  to  organizations,  and,  specifically, 


JJ'  The  District  Court  noted  the  suggestion  made  by  Bryson  that  at  his 

trial,  the  jury  requested,  and  was  refused,  a  dictionary  to  seek  help 
in  defining  "affiliation."  In  Fisher  v.  United  States,  231  F.  2d  99,  Chief 
Judge  Denman  for  this  Court  disapproved  of  the  reading  to  the  jury  of  a 
dictionary  definition  of  "membership"  (231  F.  2d  at  107),  as  being  in- 
adequate. 

Winters  used  the  words  "vague  and  indefinite";  "overbroad"  had  not 
yet  been  coined. 
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as  used  in  Section  9(h).  In  Killian  v.  United  States,  368  U.S.  231, 

a  Seventh  Circuit  case  for  violation  of  1001,  decided  in  1961,  the 

Court  approved  an  instruction  which  read  in  part: 

"The  verb  'affiliated,'  as  used  in  the  Second 
Count  of  the  indictment,  means  a  relationship  short 
of  and  less  than  membership  in  the  Communist  Party, 
but  more  than  that  of  mere  sympathy  for  the  aims  and 
objectives  of  the  Communist  Party. 

"A  person  may  be  found  to  be  'affiliated'  with 
an  organization,  even  though  not  a  member,  when  there 
is  shown  to  be  a  close  working  alliance  or  association 
between  him  and  the  organization,  together  with  a  mutual 
understanding  or  recognition  that  the  organization  can 
can  rely  and  depend  upon  him  to  cooperate  with  it,  and 
to  work  for  its  benefit,  for  an  indefinite  future  period 
upon  a  fairly  permanent  basis."  368  U.S.  at  254-255,  n.  13. 

The  Court  noted  that,  "In  Bryson  v.  United  States,  238  F.  2d 

657,  664,  the  United  States  Court  of  Appeals  for  the  Ninth  Circuit  found 

an  identical  instruction  to  be  'full  and  complete'  and  said  that  it 

'adequately  informed  the  jury  of  the  meaning  of  the  term  /^affiliated^/ 

and  provided  an  adequate  standard  for  evaluating  the  evidence.'" 

(p.  256). 

In  addition  the  Court  in  Ki 1 1 i an  cited  as  supporting  the 
instruction  as  to  the  meaning  of  "affiliation,"  the  opinion  of  Justice 
Burton  in  Jencks  v.  United  States,  353  U.S.  657,  which  referred  to 
"affiliation"  as  requiring  a  continuing  course  of  conduct  'on  a 
fairly  permanent  basis'  'that  could  not  be  abruptly  ended  without 
giving  at  least  reasonable  cause  for  a  charge  of  a  breach  of  good 
faith'"  (368  U.S.  at  255)  and  opinions  of  Courts  of  Appeals  in  the 
Sixth  and  Tenth  Circuits,  and  pointed  out  that  "affiliated  with"  is 


19 


"necessarily  subjective,"  but  is  a  fact  which  may  be  proved  by 

24/ 

evidence  of  objective  facts  and  circumstances  (358  U.S.  at  257). 

When  Bryson  in  1951  signed  the  affidavit  which  was  the 
basis  for  his  conviction  he  was  experienced  in  the  labor  movement 
and  he  consulted  with  counsel  (265  F.  2d  9,  11-12  (C.A.  9),  cert. 
den. ,  360  U.S.  919);  there  can  be  no  doubt  that  he  was  cognizant  of 
the  Supreme  Court  decision  in  Douds. 

In  Aptheker  v.  United  States.  378  U.S.  500,  the  Court  did 
not  pass  upon  the  First  Amendment  questions  mentioned  by  the  District 
Court  and  the  opinion  does  not  support  the  argument  that  Section  9(h) 
was  invalid  on  that  ground  (p.  504).  In  Aptheker  it  was  conceded 
that  the  restriction  imposed  by  the  statute  directly  affected  "the 
right  to  travel  *  *  *  protected  by  the  Fifth  Amendment"  (378  U.S. 
at  505),  and  the  principal  issue  was  whether  the  restriction  upon 
this  constitutionally  protected  liberty  amounted  to  "reasonable 
regulation"  (ibid. ).  The  parallel  freedom  in  this  case  is  the 
freedom  to  serve  as  a  union  officer  -  which  has  not  been  expressly 


J[4/  The  Court  in  Ki  1 1  i an  also  traced  the  definition  of  "affiliated"  back 
to  the  early  case  of  U.S.  ex  rel  Kettuner  v.  Reimer,  79  F.  2d  315 
(C.A.  2),  and  Bridges  v.'  Wixon.  326  U.S.  135  (368  U.S.  at  255,  n.  14), 

The  District  Court  stated  that  in  Douds  Justice  Frankfurter  indicated 
doubts  as  to  whether  "membership"  and  "affiliation"  stood  "on  equal 
constitutional  footing"  (R.  85,  86).  The  text  of  the  opinion 
(339  U.S.  at  420)  indicates  that  Justice  Frankfurter's  doubts 
related  rather  to  that  part  of  Section  9(h)  which  called  for  an  oath 
dealing  with  "beliefs"  rather  than  to  "membership  in,  or  affiliation 
with"  the  Communist  Party.  See  the  companion  case  of  Osman  v. 
Douds,  339  U.S.  846,  847. 
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or  impliedly  recognized  by  any  court  as  a  constituionally  guaranteed 

"liberty." 

There  are  other  differnces  between  this  case  and  Aptheker. 

The  Court  noted  in  Aptheker,  the  statute  in  that  case  applied 

"whether  or  not  the  /Tonimunist  Party/ member  actually  knows  or 

believes  that  he  is  associated  with  what  is  deemed  to  be  a 

'Communist-action'  or  'Communist-front'  organization."  378  U.S. 

509-510.  Section  9(h)  obviously  applies  only  to  knowing  members 

25/ 

and  affiliates  of  the  Communist  Party.  In  addition,  the 

statute  held  invalid  in  Aptheker  effectively  prohibited  foreign 
travel   by  Communist  Party  members  irrespective  of  the  purpose  of 
the  travel.     378  U.S. at  511-512.     Section  9(h)  was  confined  to 
particularized  conduct  (union  officership)  which  presents  a  specific 
evil    (the  danger  of  political   strikes).     Hence,  Section  9(h)  was   "more 
discriminately  tailored  to  the  constitutional   liberties  of  individuals" 
(378  U.S.   at  514)  than  the  passport  restrictions  in  Aptheker. 

It  is  true  that  one  of  the  vices  of  the  statute  held 
unconstitutional  on  its  face  in  Aptheker  was  that  it  "rendered 
irrelevant  the  member's  degree  of  activity  in  the  organization 
and  his  commitment  to  its  purpose"  (378  U.S.  at  510),  and  Sec- 
tion 9(h)  in  this  case  is  similar,  in  that  respect,  to  the  statute 
involved  in  Aptheker  (378  U.S.  at  510).  But  an  important  element 
in  the  Aptheker  decision  was  the  Court's  conclusion  that  the  end 


25/  The  terms  "Communist-action"  and  "Communist-front"  occur  in  the 
Internal  Security  Act  of  1950,  50  U.S.C.  Sec.  785,  which  was  in 
question  in  Aptheker. 


which  Congress  wished  to  achieve  -  i.e.,  to  restrict  the  freedom 
of  Communist  agents  to  travel  abroad  and  act  as  courier  for  ventures 
in  espionage  or  sabotage  -  could  have  been  achieved  by  considering 
membership  in  the  Communist  Party  not  as  an  absolute  disqualification 
but  as  "one  factor  to  be  weighed"  (378  U.S.  at  513)  in  the  passport 
screening  process  -  as  in  federal  employment.  In  Section  9(h),  how- 
ever. Congress,  weighing  all  the  factors  pro  and  con,. eschewed  such  an 
administrative  screening  process  (Leedom  v.  International  Union, 
352  U.S.  145),  and  chose  instead  to  subject  the  filing  of  affidavit  to 
the  sanctions  of  Section  1001.  Congress  acted  reasonably  and  properly 
in  this  area,  taking  all  the  factors  into  account,  by  making 
affiliation  (or  membership)  the  touchstone,  subject  to  a  restriction 
against  false  statements. 

The  Di-strict  Court  also  cited  Scales  v.  United  States , 
367  U.S.  203,  as  an  authority  for  requiring  a  "specific  intent" 
(R.  88-89).  In  Scales  the  Court  read  the  requirement  of  "specific 
intent"  into  the  criminal  statute  itself  (367  U.S.  at  224-228). 
In  9(h),  by  invoking  Section  1001,  it  brought  into  play  that 

statute'-s  own  "specific  intent,"  "knowingly  and  willfully,"  and 

16./ 
the  knowing  falsity  of  the  statement  made. 

The  District  Court  also  stated  that,  "To  question  one  merely 

about  his  membership  or  affiliation  violates  the  First  Amendment" 

(R.  88).  As  phrased  the  statement  is  certainly  too  sweeping.  See, 


16/  It  is,  of  course,  not  necessary  that  the  fraud  or  deceit  practiced 
by  the  statement  involve  a  pecuniary  loss  to  the  United  States. 
Humble  Oil  &  Refining  Co.  v.  United  States.  198  F.  2d  733  (C.A.  10), 

and  cases  cited. 


Barenblatt  v.  United  States,  350  U.S.  109,  126-128;  Wilkinson  v. 

United  States.  365  U.S.  399,  413-415;  Braden  v.  United  States, 

12./ 
365  U.S.  431,  433-435. 

The  complete  answer  to  appellee's  contentions  is  that 
it  was  not  necessary  to  consider  the  constitutionality  of  Sec- 
tion 9(h).  Appellee  was  convicted  by  a  jury  of  a  willful  and 
knowing  violation  of  Section  1001  of  Title  18,  and  questions 
regarding  the  validity  of  his  conviction  and  the  construction  or 
constitutionality  of  Section  9(h)  are  irrelevant.  Dennis  v. 
United  States,  384  U.S.  855. 


17/  In  some  of  the  cases  cited  by  the  Court  involving  State  statutes 
and  regulations  the  yery   complexity  of  the  enactment  and  wide 
sweep  of  the  language  might  have  justified  a  reversal  (for 
examples,  Keyishian  v.  Board  of  Regents,  385  U.S.  589; 
Dombrowski  v.  Pfister.  380  U.S.  479),  at  least  on  Fifth  Amendment 
grounds,  and  possibly  the  First  Amendment  and  for  the  reason  that 
they  applied  too  broadly.  See,  Cole  v.  Young,  351  U.S.  536,  554, 


CONCLUSION 

For  the  reason  stated,  it  is  submitted  that  the  order 

of  the  District  Court  should  be  set  aside  and  the  conviction  and 

sentence  of  the  trial  court  re-instated. 

Respectfully  submitted, 

J.  WALTER  YEAGLEY 
Assistant  Attorney  General 

CECIL  F.  POOLE 

United  States  Attorney 

Northern  District  of  California 


JERROLD  M.  LADAR 

Assistant  United  States  Attorney 
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Attorneys 
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UNITED  STATES  COURT  OP  APPEALS 
FOR  THE  NINTH  CIRCUIT 


ROBERT  0.  GILMORE,  JR.,  ) 

) 

Appellant,    ) 

vs.  )      No.  22478 


THE  PEOPLE  OF  THE  STATE  OF 
CALIFORNIA,  et  al.. 


Appellee 


APPELLEE'S  BRIEF 


JURISDICTION 


The  jurisdiction  of  the  United  States  District 
Court  to  entertain  appellant's  application  for  a  writ  of 
habeas  corpus  was  conferred  by  Title  28,  United  States 
Code,  section  2241.   The  jurisdiction  of  this  Court  is 
conferred  by  Title  28,  United  States  Code  section  2253, 
which  makes  a  final  order  in  a  habeas  corpus  proceeding 
reviewable  in  the  Court  of  Appeals  when,  as  in  this 
case,  a  certificate  of  probable  cause  is  Issued. 

STATEMENT  OF  THE  CASE 
A.   Proceedings  in  State  Courts 

On  July  18,  1961,  appellant  Robert  0.  Gllmore,Jr., 
was  convicted  in  the  Superior  Court  of  Los  Angeles  County 

1. 


upon  his  plea  of  guilty  while  represented  by 
privately  retained  counsel,  of  the  felony  offenses 
of  rape  and  first  degree  robbery  in  violation  of 
California  Penal  Code  sections  261.3  and  211, 
respectively.   He  was  sentenced  on  the  same  date 
to  imprisonment  in  the  State  Prison  for  the  term 
prescribed  by  law  ( CT  83). 

Appellant  did  not  appeal  the  above  con- 
viction.  Rather,  approximately  three  years  later 
he  filed  a  petition  for  a  writ  of  habeas  corpus  in 
the  Superior  Court  of  Monterey.   That  petition  was 
denied  without  hearing  on  October  23,  1964.   There- 
after, appellant  filed  a  similar  habeas  corpus  petition 
in  the  California  Supreme  Court  which  also  was  denied 
without  hearing  on  May  12,  I965.   Substantially  the 
same  factual  and  legal  issues  presented  to  the  court 
below  were  raised  in  those  petitions. 

On  February  6,  196?^  appellant  filed  a  peti- 
tion for  writ  of  habeas  corpus  in  the  Superior  Court  of 
Marin  County.   This  petition  was  denied  without  opinion 
on  February  ^,    I96Y .      In  this  petition  appellant 
challenged  the  propriety  of  certain  actions  by  the 
California  Adult  Authority.   On  February  24,  I967, 
appellant,  asserting  the  same  contentions  that  he  had 
urged  in  his  petition  before  the  Superior  Court  of 

2. 


Marin  County,  filed  a  petition  for  a  writ  of  habeas 
corpus  in  the  Supreme  Court  of  California.   This 
petition  was  denied  March  8,  I967. 
B.   Proceedings  in  the  Federal  Courts 

On  June  18,  I965,  appellant  filed  a  petition 
for  a  writ  of  habeas  corpus  in  the  United  States 
District  Court  for  the  Northern  District  of  California, 
Southern  Division  ( CT,  Vol,  1,  2-43).   An  Order  to 
Show  Cause  was  issued  by  Judge  Wollenberg  of  that  court 
on  that  same  date  ( CT,  Vol.  1,  44),  and  on  July  22, 
1965,  appellee  filed  a  return  to  the  Order  to  Show 
Cause  (CT,  Vol.  1,  28-83). 

On  August  18,  1965,  the  District  Court  issued 
an  Order  Discharging  the  Order  to  Show  Cause  and  denying 
appellant's  petition  ( CT,  Vol.  1,  166-I68) .   A  timely 
notice  of  appeal  was  filed  by  appellant  on  August  26, 
1965  ( CT,  Vol.  1,  169-181).   On  September  1,  I965,  an 
order  was  issued  by  Judge  Wollenberg  granting  appellant's 
application  for  a  certificate  of  probable  cause  and 
allowing  him  to  appeal  in  forma  pauperis  ( CT,  Vol.  1, 
190).   This  Court  reversed  and  remanded  the  case  for 
determination  of  whether  appellant's  trial  attorney 
deceived  appellant  into  entering  a  plea  of  guilty. 
Gilmore  v.  California,  364  F.2d  916  (9th  Cir.  I966) . 

3. 


An  evidentiary  hearing  was  held  in  the 
Federal  District  Court  on  April  27,  I967  ( CT,  Vol.  II, 
3-63).   On  October  27,  I967,  Judge  Wollenberg  issued 
an  order  denying  appellant's  petition  for  writ  of 
habeas  corpus  ( CT,  Vol.  1,  276-28I).   On  November  27, 
1967,  an  order  granting  appellant's  application  for  a 
certificate  of  probable  cause  was  issued  and  appellant 
was  allowed  to  appeal  in  forma  pauperis  ( CT,  Vol.  1, 
314). 

APPELLANT ' S  CONTENTI ONS 

1.  Appellant's  pleas  of  guilt  were  the 
result  of  unlawful  coercion, 

2.  California's  kidnapping  statute  is 
unconstitutional. 

SUMMARY  OF  APPELLEE'S  ARGUMENT 

1.  The  District  Court  finding  that  appellant 
entered  his  plea  of  guilt  through  no  deception  of 

his  trial  attorney  should  not  be  disturbed  on  this 
appeal. 

2.  Appellant's  remaining  allegations  are  not 
properly  before  the  court  and  are  without  merit. 


4. 


ARGUMENT 

I 

THE  DISTRICT  COURT  FINDING  THAT 
APPELLANT  ENTERED  HIS  PLEA  OF 
GUILT  THROUGH  NO  DECEPTION  OP  HIS 
TRIAL  ATTORNEY  SHOULD  NOT  BE 
DISTURBED  ON  THIS  APPEAL. 

At  the  evidentiary  hearing  appellant's  trial 
attorney,  Gladys  Tooles  Root,  testified  that  she  had 
told  appellant  that  she  had  been  successful  in  reaching 
a  compromise  with  the  Deputy  District  Attorney.   The 
compromise  was  to  the  effect  that  if  appellant  would 
plead  guilty  to  the  charge  of  first  degree  robbery  and 
to  the  charge  of  rape,  then  he  would  not  be  charged 
with  two  attempted  robberies,  simple  kidnapping,  and 
kidnapping  for  the  purpose  of  robbery  ( CT,  Vol.  II,  53). 
Mrs.  Root  further  testified  that  she  explained  to 
appellant  that  the  amended  information  which  would 
contain  the  robbery  and  rape  counts  would  involve  the 
same  complaining  witness  ( CT,  Vol.  II,  53).   Mrs.  Root 
also  testified  that  she  had  discussed  the  full  nature 
of  the  charges  against  appellant  and  went  over  each 
amendment  of  the  information  with  him  ( CT,  Vol.  II  60- 
61). 

Prior  to  the  compromise  the  District  Attorney's 
Office  was  seeking  the  death  penalty.   This  fact,  coupled 

5. 


with  her  opinion  that  a  conviction  would  be  Inevitable, 
led  Mrs.  Root  to  advise  appellant  to   plead  guilty 
( CT  VoL  II,  5^-56).   Appellant  accepted  this  advice. 
At  no   time,  Mrs.  Root  testified,  did  she  threaten  to 
withdraw  if  appellant  refused  to  plead  guilty  or  did 
she  promise  him  with  a  county  jail  sentence  ( CT  Vol.  II 

52,  54). 

Appellant  contradicted  Mrs.  Root's  testimony. 

However,  the  District  Court,  stating  as  follows,  chose 

to  believe  her; 

"Petitioner's  main  contention  and  the 
question  left  open  by  the  Court  of  Appeals 
for  this  Court  to  decide,  is  whether  a  'deal 
had  been  made  between  the  judge,  the  district 
attorney,  and  petitioner's  counsel  that  if  he 
pleaded  guilty  to  the  rape  and  robbery  charges, 
he  would  receive  only  one  year  in  the  county 
jail.   This  Court  is  of  the  opinion  that  no 
'deal'  as  alleged  by  petitioner  was  ever  made. 
The  only  'deal'  that  was  made  was  for  petitioner 
to  plead  guilty  to  two  of  the  seven  counts  of 
the  second  amended  information  in  return  for  a 
dismissal  of  the  remaining  five  counts,  two  of 
which  Involved  kidnapping  offenses.   In  fact, 
this  is  what  occurred,  and  the  Court  of  Appeals 

6. 


has  already  stated  that  there  is  no  element 
of  coercion  in  this  situation.   Gllmore  v. 
People,  supra,  at  p.  918. 

"Mrs.  Root,  his  attorney,  denied  that 
any  such  deal  as  testified  to  by  petitioner 
was  ever  made.   Petitioner  must  have  been 
fully  aware  that  no  'deal'  had  been  made 
regarding  the  possibility  of  a  one  year  county 
Jail  sentence  as  is  shown  by  the  transcript 
of  proceedings  wherein  petitioner  pleaded 
guilty  and  was  thereafter  sentenced  to  the 
state  prison.   (Respondent's  Exhibit  B, 
introduced  into  evidence  at  the  hearing) . 
Petitioner  waived  his  right  to  have  a  probation 
report  and  agreed  to  be  sentenced  immediately 
following  his  plea.   At  this  time,  the  Court 
advised  him  that  he  would  be  sentenced  to  the 
state  prison,  that  the  law  provided  a  peniten- 
tiary sentence.   It  seems  Incredible  that  if, 
as  petitioner  alleges,  there  was  in  fact  a 
'deal',  that  he  did  not  state  anything  at  the 
time  sentence  was  Imposed.   His  testimony  at 
the  hearing  herein  was  that  he  had  been 
involved  in  other  criminal  proceedings.   It 
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would  seem,  then,  that  he  would  know  the 

difference  between  a  county  Jail  term  and 

a  state  prison  or  penitentiary  term. " 

(CT  279-280) . 

This  finding  of  the  District  Court,  supported  as  it 

is  by  substantial  evidence,  is  binding  on  this  Court. 

Root  V.  Cunningham,  344  F,2d  1  (4th  Cir.  I965)  cert. 

den.  382  U.S.  866;  Barber  v.  Gladden,  32?  F.2d  101 

(9th  Cir.  1964);  Robinson  v,  Johnston,  II8  F,2d  998 

(9th  Cir.  1941),  cert.  den.  3l4  U.S.  675. 

II 

APPELLANT'S    REMAINING   ALLEGATIONS 
ARE   WITHOUT  MERIT   AND   ARE   NOT 
PROPERLY   BEFORE    THE    COURT. 

Although  this  Court  reversed  the  District 
Court's  order  for  the  limited  purpose  of  holding  an 
evidentiary  hearing  to  determine  whether  appellant 
was  deceived  by  his  trial  attorney  ( Gilmore  v. 
California,  364  F.2d  916  (1966)),  appellant  has 
raised  additional  issues  in  his  post  hearing  brief 
and  in  his  brief  on  appeal.   Accordingly,  respondent 
submits  that  these  issues  are  not  properly  before  the 
court.   Nevertheless,  the  new  arguments  are  without 
merit . 

Appellant  questions  the  constitutionality 

of  California's  kidnapping  statute  (Cal.  Pen.  Code 
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§  209)  in  light  of  United  States  v.  Jackson,  262 
F.  Supp.  7l5  (D.  Conn.  I967)  where  It  was  held  that 
the  federal  kidnapping  statute  (Title  I8  U.S.C. 
§   1201  (a))  denied  a  defendant  his  right  to  a  Jury 
trial.   The  reasoning  of  Jackson  Is  that  since  under 
federal  law  In  a  conviction  of  kidnapping  by  the 
court  a  death  sentence  could  not  be  Imposed  whereas 
In  a  jury  trial  It  could,  a  defendant  was  uncon- 
stitutionally coerced  Into  accepting  a  court  trial. 
Aside  from  the  fact  that  Jackson  has  been  questioned, 
(See,  Robinson  v.  United  States,  264  F.Supp.  l46 
(W.D.  Ky.  1967),  as  the  District  Court  properly  noted, 
Jackson  does  not  apply  in  California,  for  when  a 
defendant  enters  a  plea  of  guilt  to  a  kidnapping 
charge,  the  court  can  Impose  a  death  sentence.   People 
V.  Reeves,  64  Cal.2d  766  ( I966) .   Also,  as  the  District 
Court  pointed  out,  the  petitioner  did  not  plead  guilty 
to  the  kidnapping  charge.   That  charge  was  dismissed 
after  he  pled  guilty  to  the  robbery  and  rape  charges. 
Appellant  in  his  brief  filed  in  this  appeal 
for  the  first  time  questions  the  adequacy  of  his  trial 
counsel.   Mrs.  Root  testified  that  she  investigated 
all  aspects  of  the  case  and  advised  appellant  to  accept 
a  compromise  which  she  considered  a  satisfactory 
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alternative  to  the  death  penalty  ( CT  Vol.  II  5^-56, 
6O-6I).   That  Mrs.  Root  was  successful  in  obtaining 
an  amended  Indictment  which  contained  only  two 
counts  rather  than  six,  one  of  which  carried  the 
death  penalty,  is  most  indicative  of  the  fact  that 
appellant's  representation  was  no  sham  or  mockery 
of  Justice. 

Appellant  has  not  presented  the  question 
of  the  constitutionality  of  California's  kidnapping 
statute  or  the  adequacy  of  representation  by  his 
counsel  at  the  state  court  proceedings.   For  this 
reason  too,  he  is  precluded  from  urging  these 
contentions  on  this  appeal.   Schlers  v.  California, 
333  F.2d  173  (9th  Cir.  196^);  Rose  v.  Dickson,  327 
P. 2d  27  ( 1964) . 

Appellant's  additional  allegations  that 
he  was  "brow  beaten, "  "inflicted  with  brutality" 
and  coerced  by  the  possibility  of  the  death  sentence 
itself  have  already  been  resolved  against  him  by 
this  Court.   Gilmore  v.  California.  364  F.2d  916 
(9th  Cir.  1966) . 

CONCLUSION 

For  the  foregoing  reasons,  appellee  submits 
that  the  order  of  the  District  Court  should  be  affirmed 
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and  the  proceedings  herein  dismissed. 
Dated:   April  5,  1968 


THOMAS  C.  LYNCH,  Attorney  General 
of  the  State  of  California 

ROBERT  R.  GRANUCCI 

Deputy  Attorney  General 


MICHAEL  BUZZELL 

Deputy  Attorney  General 

Attorneys  for  Appellee 
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I  certify  that  in  connection  with  the 
preparation  of  this  brief,  I  have  examined  Rules  l8, 
19  and  39  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  and  that.  In  my  opinion,  this 
brief  is  in  full  compliance  with  these  rules. 

Dated:  April  5,  I968. 


MICHAEL  BUZZELL 
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No.  22,479 
IN  THE 


United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


Calvin  J.  Smith, 

Appellant, 
vs. 

E.  L.  Cord,  Individually,  E.  L.  Cord,  doing  business  as 
Los  Angeles  Broadcasting  Company, 

Appellees. 


On  Appeal  From  the  United  States  District  Court  for  the 
Central  District  of  California. 


BRIEF  FOR  APPELLANT. 


Jurisdictional  Statement. 
This  is  an  interlocutory  appeal  from  an  order  en- 
tered on  September  26,  1967,  by  the  United  States  Dis- 
trict Court  for  the  Central  District  of  California,  which 
order  disqualified  George  O.  West  as  attorney  for  ap- 
pellant Calvin  J.  Smith  [CT  92-94].'  The  underlying 
action  is  based  upon  a  complaint  filed  on  March  5, 
1964,  which  alleged  that  appellee  was  indebted  to  ap- 
pellant for  money  had  and  received  in  the  sum  of 
$3 ,000,000, (XX)  and  also  requested  exemplary  damages  in 
the   sum  of   $3,000,000,000   for   alleged   fraud,   malice 


'CT  refers  to  the  Clerk's  Transcript  on  appeal. 
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and  oppression  by  appellee.  The  District  Court's  juris- 
diction was  invoked  under  28  U.S.C.  1332(a)  (1).^ 

The  District  Court  provided  in  paragraph  four  of  its 
order  [CT  95-96]  : 

"Pursuant  to  the  provisions  of  28  U.S.C.  1292(b) 
the  order  disqualifying  Mr.  West  involves  a  con- 
troUing  question  of  law  as  to  which  there  is  sub- 
stantial grounds  for  difference  of  opinion,  and  an 
immediate  appeal  from  that  order  may  materially 
advance  the  ultimate  determination  of  the  litiga- 
tion." 

Although  this  statement  is  cited  in  the  Notice  of  Appeal 
filed  herein  [CT  100,  lines  23-26],  appellant  believes 
that  the  order  is  appealable  under  28  U.S.C.  1291  since 
the  order  as  to  attorney  West  is  final  and  the  decision 
therefore  belongs  to  that  exceptional  class  of  cases  de- 
scribed in  Cohen  v.  Beneficial  Iiidits.  Loan  Corp.^  If 
this  position  proves  incorrect  appellant  respectfully  re- 
quests that  the  Court  of  Appeals  permit  the  appeal  pur- 
suant to  the  discretionary  provisions  of  28  U.S.C.  1292- 
(b). 

Statement  of  the  Case. 

1.     History. 

The  action  was  filed  on  March  5,  1964,  and  appellant 
asked  for  general  and  punitive  damages  in  a  complaint 
based  on  a  common  count  for  money  had  and  received. 


-The  present  case  has  been  before  the  Court  twice.  A  sum- 
mary of  the  action,  to.f^ether  with  the  text  statement,  is  found 
in  Cord  V.  Smith  (9th  Cir.  1964),  338  F.  2d  516,  518.  Also  see 
Civil  Docket  herein,  CT  115. 

3(1949),  337  U.S.  541,  546;  see  also  Harman  Drive-In  The- 
atre V.  Warner  Bros.  Pictures  (2d  Cir.  1956),  239  F.  2d  555, 
556. 
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Acting  on  appellee's  petition  under  the  All  Writs  Act, 
this  Court  made  the  following  order  on  November  4, 
1964: 

"The  trial  court  is  directed  to  set  aside  the  order 
denying  the  motion  to  disqualify  and  for  injunc- 
tive orders,  filed  in  the  trial  court  on  May  28, 
1964,  and  further  directed  to  order  that  Lyndol  L. 
Young,  Esq.  shall  not  at  any  time,  directly  or  in- 
directly and  whether  as  attorney  of  record  or  not, 
represent,  counsel  or  advise  plaintiff  Calvin  J. 
Smith  in  connection  with  his  action.'"* 

The  Court's  mandate  was  spread  in  the  District  Court 
on  April  26,  1965  [CT  115]. 

The  application  of  the  above  mandate,  however,  was 
far  from  complete.  After  the  mandate  was  spread  at- 
torney Young  filed  his  own  action  in  the  District  Court 
in  which  he  incorporated  by  reference  the  action  by  ap- 
pellant and  further  alleged  that  appellant  had  assigned 
to  him  one-half  of  appellant's  cause  of  action  against 
appellee.  This  complaint  led  ultimately  to  a  clarification 
of  the  Court's  mandate  in  the  second  case  of  Cord  v. 
Smiths    The  Court  there  held,  inter  alia: 

"We  do  hold  that  under  our  mandate,  Young  is 
not  entitled  to  participate  in  the  case  in  any  man- 
ner, either  as  an  attorney  or  as  a  party,  or  to  main- 
tain an  action  against  Cord  based  upon  the  claimed 
assignment.  And  he  may  not,  as  we  indicated  in 
our  prior  opinion,  assist  Smith  or  his  attorney  by 
consultation  or  advice.  The  pending  case  of  Young 
V.  Cord  should  be  dismissed."^ 


*Cord,  footnote  2,  ante  p.  2,  338  F.  2d  at  526. 
f'CPth  Cir.,  1966),  370  F.  2d  418. 
«/rf.,  370  F.  2d  at  424. 


In  footnote  10  of  the  above  decision  the  Court  com- 
mented that  Young  had  indicated,  during  oral  argu- 
ment, that  he  no  longer  desired  to  participate  in  the  ac- 
tion either  as  a  party  or  as  an  attorney,  and  further 
stated  that  "presumably,  therefore,  the  case  .  .  .  can  now 
proceed  to  trial  in  due  course."^  The  concurring  opin- 
ion of  Circuit  Judge  Chambers  was  more  prophetic: 
"I  hope  that  the  decision  will  permit  Messrs.  Smith  and 
Cord  to  get  on  with  their  suit  in  the  district  court,  but 
I  am  not  sure  it  will."* 

The  Court's  clarification  of  its  mandate  was  duly 
spread  on  the  records  of  the  United  States  District 
Court  on  April  25,  1967  [CT  114]. 

2.     Facts  Underlying  the  Present  Appeal. 

Approximately  three  months  after  the  Court's  man- 
date was  spread,  on  July  24,  1967,  appellee  filed  a  No- 
tice of  Motion  To  Require  Compliance  With  Mandate 
And  Motion  To  Disqualify  Plaintiff's  Attorney.  This 
motion  requested  that  the  District  Court  determine 
whether  the  present  attorney  of  record  for  appellant, 
attorney  George  O.  West,  was  qualified  to  represent  ap- 
pellant [CT  15].  Affidavits  in  support  [CT  16]  and  in 
opposition  to  this  motion  (filed  separately  with  the 
Clerk  of  the  Court)  were  filed  by  Milo  V.  Olson,  and 
George  O.  West,  respectively,  and  Mr.  Olson  later  filed 
a  reply  affidavit  [CT  81].  Appellee's  motion  to  dis- 
qualify was  consolidated  with  appellee's  motion  for 
change  of  venue  and  both  came  on  for  hearing  on  Au- 
gust  7,    1967    [RTD   4]."     In   a   written   order   filed 


Vrf..  370  F.  2d  at  424,  footnote  10, 
«W.,  370  F.  2d  at  425. 

''RTD   refers   to   the   Reporter's   Transcript   of  disqualification 
hearing  before  the  United   States   District  Court  on  August  7, 


1967. 
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September  26,  1967,  the  Honorable  Warren  J.  Fergu- 
son, judge  presiding,  entered  an  order  disqualifying  ap- 
pellant's attorney  George  O.  West  [CT  94].  The  Court 
stated  [CT  94] : 

"The  totality  of  the  circumstances  have  led  this 
court  to  the  conclusion  that  Mr.  West  simply  can- 
not represent  Smith  without  'assistance  by  con- 
sultation or  advice'  from  Mr.  Yoimg.  Such  as- 
sistance has  been  given  in  the  past  and  there  is  no 
reason  to  believe  that  it  will  cease  in  the  future." 

Plaintiff  Smith  and  his  attorney  George  O.  West  filed 
their  Notice  of  Appeal  from  this  order  on  October  5, 
1967  [CT  100]. 

The  alleged  "facts"  used  by  appellee  to  support  his 
motion  to  disqualify,  and  relied  upon  by  the  Honorable 
Warren  J.  Ferguson  in  reaching  his  decision,  are  dis- 
cussed during  the  Argument  as  required. 

Specification  of  Errors  Relied  On. 

1.  The  District  Court  erred  in  disqualifying  attor- 
ney George  O.  West  because  the  evidence  was  insuffi- 
cient to  support  such  an  order. 

2.  The  District  Court  erred  in  denying  appellant 
a  hearing  on  the  motion  to  disqualify  and  sufficient 
time  to  prepare  and  present  witnesses  and  other  evi- 
dence pertinent  thereto. 


ARGUMENT. 

I. 
The  Evidence  Introduced  by  Appellee  Was  Insuffi- 
cient   to    Support    the    District    Court's    Order 
Disqualifying  Attorney  George  O.  West. 

The  only  evidence  presented  to  the  District  Court  in 
support  of  the  motion  to  disqualify  is  contained  in  the 
Affidavit  and  Reply  Affidavit  of  Milo  V.  Olson,  at- 
torney for  appellee  [CT  16-36,  81-87].  The  primary 
question  on  appeal  is  whether  these  affidavits  contained 
sufficient  facts  to  support  the  District  Court's  order  of 
September  26,  1967,  which  disqualified  George  O.  West 
as  attorney  for  appellant  Smith. 

One  point  should  be  clarified  prior  to  appellant's  anal- 
ysis of  the  evidence.  The  District  Court  did  not  rule 
that  attorney  West  did  not  have  the  right  to  represent 
Smith.  The  Court  held  that  Smith  did  not  have  the 
right  to  retain  attorney  West  because  this  representation 
would  violate  the  prior  mandates  of  this  Court  due  to 
the  "close"  relationship  between  attorneys  West  and 
Young  [CT  93;  see  also  discussion  of  this  point  at 
RTD  13-14].  That  is,  the  question  of  whether  a  given 
party's  second  attorney  could  take  any  steps  necessary 
to  acquire  confidential  information  from  the  party's 
first  attorney,  who  has  been  disqualified  due  to  his 
representation  of  an  adverse  party,  would  not  seem  to 
be  directly  presented  by  this  appeal. 

To  support  the  motion  to  disqualify  appellee  presented 
approximately  fifteen  "facts"  to  the  District  Court,  to- 
gether with  Points  and  Authorities  and  some  corre- 
spondence with  the  American  Bar  Association  which 
supposedly  dealt  with  a  problem  involved  in  the  present 
case  [CT  79-80;  83-88].    Although  the  American  Bar 
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Association  informed  attorney  for  appellee  on  June  5, 
1967,  that  the  "committee  will  not  render  opinions  as 
to  the  ethics  of  conduct  of  a  lawyer  in  a  matter  in 
which  such  conduct  is  involved  in  pending  litigation" 
[CT  87],  attorney  Olson  included  the  Association's 
later  letter  of  July  1,  1967,  in  the  Points  and  Authorities 
supporting  the  motion  [CT  79-80].  Appellant  will  deal 
with  this  opinion  of  the  American  Bar  Association  as 
it  arises. 

The  fifteen  "facts"  supporting  appellee's  motion  can 
be  analyzed  under  four  general  headings.  Appellant 
realizes  that  individual  acts,  innocuous  in  themselves, 
can  become  greater  than  their  sum  when  combined 
and  sufficient  to  support  a  given  judgment.  However, 
appellant  believes  the  following  argument  demonstrates 
how  little  evidence,  if  any,  the  affidavits  contain  to  sup- 
port the  disqualification  of  attorney  West.  It  is  true 
that  appellee's  motion  to  disqualify  was  also  directed 
toward  the  conduct  of  appellant  Smith,  which  might 
justify  a  portion  of  attorney  Olson's  lengthy  affidavit, 
but  appellant  submits  that  the  affidavit  was  largely  an 
attempt  to  remove  attorney  West  because  of  mere 
physical  proximity  to  Lyndol  Young. 

1.  Disqualification  Due  to  Joint  Appearance.  Ap- 
pellee apparently  condemns  attorney  West  for  physically 
appearing  with  Mr.  Young  on  three  different  occasions. 
First,  West  appeared  with  Young  at  the  deposition  of 
West's  client,  appellant  Smith,  on  June  23,  1965,  and 
thereupon  refused  attorney  Olson's  demand  that  West 
request  Young  to  leave  [CT  16-17].  Young  explained 
at  the  deposition  that  he  was  a  party  to  the  action  since 
a  complaint  filed  by  him  against  Young  had  been  con- 
solidated with  the  present  case.     Mr.  West  refused  to 
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ask  Mr.  Young  to  leave  because  he  knew  "of  no  legal 
basis  at  this  moment"  why  he  should  accede  to  Olson's 
demand  [CT  17,  lines  10-11].  The  two  actions  had  not 
in  fact  been  consolidated  even  though  they  were  both 
pending  before  the  same  judge.'"  Appellant  suggests 
that  this  incident  only  proves  that  Young  and  West 
both  appeared  in  the  same  room  and  that  attorney  West 
was  mistaken  as  to  either  the  facts  or  the  law.  It  cer- 
tainly does  not  show  either  collusion  or  that  West  was 
acting  after  "consultation  or  advice"  by  Mr.  Young 
[Court's  order  of  disqualification,  CT  94]. 

Second,  West  is  also  censored  for  accompanying 
Young  to  a  court  hearing  on  a  matter  collateral  to  this 
action  [CT  19,  line  19,  to  20,  line  20].  Appellant  can 
see  no  other  reason  for  the  lengthy  presentation  of  this 
incident  other  than  to  bring  to  the  attention  of  the  Dis- 
trict Court  an  alleged  maneuver  by  Lyndol  L.  Young 
and  to  thereafter  burden  West  with  guilt  by  associa- 
tion. The  nature  of  Young's  action  is  not  set  forth  in 
the  affidavit  and  Smith's  connection  with  it  is  there- 
fore impossible  to  determine.  But  even  if  Smith  was 
not  involved  in  any  manner  with  Young's  suit,  appel- 
lant does  not  and  can  not  believe  that  this  Court's 
mandate  means  that  appellant's  attorney,  whoever  he 
may  be,  can  not  be  seen  with  Lyndol  L.  Young  without 
incurring  the  risk  of  disqualification. 

Third,  affiant  Olson  takes  one  and  one-half  pages  to 
outline  activities  of  Mr.  Young  and  again  comes  to  the 
underscored  conclusion  that  West  and  Young  appeared 
at  a  committee  hearing  in  Los  Angeles  [CT  21,  line  28, 
to  23,  line  12].    The  same  observations  made  above  are 


i^The    background    and    incident    itself   are    detailed    in    Cord, 
footnote  4,  ante  p.  3,  370  F.  2d  420. 
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applicable  here.  In  addition,  affiant  Olson  admits  that 
these  committee  hearings  were  so  relevant  to  the  pres- 
ent case  that  appellee  and  Olson's  co-counsel  attended 
[CT  23,  lines  3-5].  Surely  appellant's  attorney  had  the 
same  right. 

2.  Assocmtion  Through  Correspondence.  Appellee 
objects  to  the  fact  that  on  two  occasions  Young  ap- 
parently obtained  letters  sent  to  West  by  affiant  Olson 
and  responded,  vehemently,  to  him  [CT  17,  lines 
16-23;  20,  line  22.  to  21,  line  27].  Olson's  affidavit 
does  not  reveal  whether  West  transmitted  Olson's  letters 
to  Young  or  whether,  which  is  equally  possible.  West 
told  Smith  and  Smith  told  Young.  In  any  event  the 
continued  participation  of  Young  in  the  action  is  ex- 
plained in  his  letter  of  January  20,  1966,  to  Olson. 
Young  believed  that  his  action  had  been  consolidated 
with  Smith's  before  United  States  District  Judge  Whe- 
lan  and  that  Young  had  been  made  a  party  respondent 
to  the  second  case  then  pending  in  the  Court  of  Appeals 
[CT  71,  first  paragraph].  Further  [CT  71,  first 
paragraph] : 

"You,  therefore,  should  send  me  copies  of  your 
communications  with  Mr.  George  O.  West  who  is 
Mr.  Smith's  attorney.  I  always  show  your  client 
Cord  the  courtesy  of  sending  him  copies  of  my 
letters  to  you,  including  a  copy  of  this  letter." 

Both  Olson  [CT  21,  lines  21-27]  and  the  District 
Court  [CT  93,  lines  21-29]  quoted  the  following  por- 
tion of  Young's  letter  of  January  20,  1966,  and  failed 
to  include  the  explanatory  clause  which  is  emphasized 
[CT  72,  third  paragraph]  : 

"You  are  again  advised  that  there  are  no  possibil- 
ities of  any  kind  of  your  making  a  settlement  in 
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this  litigation.  There  never  has  been  and  there 
never  will  be  a  settlement  of  this  litigation  w^ithout 
my  consent,  which  is  necessary  because  of  my 
rights  as  an  assignee." 

On  January  20,  approximately  eleven  months  before  this 
Court's  clarification  of  its  mandate  in  the  second  case 
of  Cord  V.  Smithy  appellant  submits  that  Young's  posi- 
tion as  a  party  to  a  consolidated  action,  and  any  conduct 
by  West  based  upon  that  assumption,  was  tenable.  This 
Court  noted  in  its  second  opinion  that  there  was  "sharp 
disagreement  between  the  parties  as  to  whether  our  man- 
date would  prevent  Young  from  proceeding  in  the  case 
as  an  assignee,"  and  only  decided  the  issue  due  to  the 
"exceptional  nature  of  the  question  presented.""  Ap- 
pellant does  not  believe  that  he,  or  his  attorney,  should 
be  penalized  for  acts  based  upon  a  decision  which  was 
not  then  in  effect. 

3.  Joint  Appearance  During  Motion  for  Clarifica- 
tion. In  connection  with  appellee's  motion  for  clarifica- 
tion in  1966,  apjjellee  now  complains,  first,  that  Young 
and  West  appeared  jointly  on  that  motion  and  the 
points  and  authorities  submitted  therewith  [CT  17-18]. 
Since  both  Smith  and  Young  were  parties  to  the  mo- 
tion, and  obviously  aligned  on  the  same  side,  appellant 
submits  that  this  joint  effort  was  proper  before  the 
Court's  clarification. 

Second,  appellee  accuses  West  of  allowing  Young  to 
prepare  two  affidavits  which  were  submitted  by  Smith 
during  the  motion  [CT  18-19].  This  fact  is  not  sup- 
ported by  Mr.  Olson's  affidavit.  Certain  "testimony" 
by  Smith  is  quoted  by  affiant  Olson  to  the  effect  that 


"/rf.,  370  F.  2d  at  424. 
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Young  prepared  Smith's  affidavits  [CT  24,  lines  18- 
25],  but  these  statements  are  quoted  out  of  context  and 
are  also  hearsay  and  incompetent.  As  urged  by  attorney 
West  at  the  hearing  on  appellee's  motion  to  disqualify, 
if  the  District  Court  were  going  to  consider  this  alleged 
testimony  the  entire  record  should  have  been  brought 
forward  and  Smith's  statements  considered  in  context. 
Further,  even  if  this  accusation  were  true,  Young  was 
a  party  to  the  motion,  the  statements  contained  in  the 
affidavits  were  pertinent  to  most  of  the  motions  then 
pending  before  the  Court,  and  appellant  does  not  be- 
lieve that  any  aid  which  he  allegedly  rendered  Young  in 
Young's  Suit  was  in  violation  of  this  Court's  mandate 
at  that  time.  As  implied  by  this  Court  in  its  second 
opinion,  the  posture  of  the  case  during  this  period  was 
so  confused  that  an  extraordinary  remedy  was  required, 
the  complete  dismissal  of  Young's  suit.  Appellant  again 
submits  that  he  should  not  be  penalized  in  almost  an 
ex  post  facto  manner. 

4.  Association  by  Proximity.  It  is  significant  that 
not  one  of  the  above  incidents  described  by  affiant 
Olson  occurred  after  this  Court's  decision  in  December 
of  1966.  The  District  Court  stated  that  "such  assist- 
ance has  been  given  in  the  past  and  there  is  no  reason 
to  believe  that  it  will  cease  in  the  future"  [CT  94,  lines 
8-9],  without  observing  that  the  position  of  Young. 
and  the  concomitant  duties  of  Smith  and  West,  were 
far  from  clear  when  the  conduct  related  by  Olson  took 
place.  Appellant  undoubtedly  cannot  argue  on  this  ap- 
peal that  appellee  waived  his  objections  to  attorney 
West,  since  the  rights  of  Smith  under  the  mandate  are 
involved  and  not  the  rights  of  West  [RTD  12-13],  but 
appellant   can   object   to   the   use    of   supporting   facts 
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which  were  generally  before  the  Court  of  Appeals  on 
its  clarification  of  mandate  and  arose  as  a  direct  result 
of  the  confusion  which  led  to  that  clarification.  There 
is  a  compelling  reason  to  believe  that  such  activity,  if 
pertinent  at  all,  "will  cease  in  the  future" :  the  clarifi- 
cation of  mandate  rendered  by  this  Court. 

Aside  from  these  prior  incidents  the  main  thrust  of 
appellee's  position  seems  to  be  that  since  Mr.  West  and 
Mr.  Young  had  and  presumably  still  have  offices  in  the 
same  suite  they  will  be  working  "in  obvious  close  asso- 
ciation" during  the  pendency  of  the  action  [CT  23-24]. 
The  District  Court  relied  in  part  upon  this  fact  [CT 
93,  lines  19-20].'" 

When  a  partner'^  or  an  associate"  of  a  law  firm  has 
represented  a  given  part)-  in  the  past,  the  remaining 
members  of  the  firm,  including  even  law  clerks,"  are 
thereafter  disqualified  from  taking  a  position  which  is 
adverse  to  that  party  on  substantially  the  same  mat- 
ter. The  rules  are  applied  with  extreme  rigor  in  order 
to  avoid  both  the  "disintegrating  erosion  of  particular 
exceptions"  noted  in  Cord  v.  Sinith^^  and  the  suspi- 
cion of  conflict  which  would  otherwise  arise. 

Appellee  [CT  75-77]  Henry  S.  Drinker,"  apparent- 
ly the  American  Bar  Association   [CT  79-80],  and  the 


^^The  allegation  by  Olson  that  Young  and  West  had  a  joint 
lease  on  the  suite  involved,  although  undenied,  is  admittedly  hear- 
say and  incompetent  [CT  24,  lines  7-10]. 

'^^Consolidated  Theatres,  Inc.  v.  Warner  Bros.  Cir.  Man.  Corp. 
(2d  Cir.  19.S4),  216  F.  2d  920. 

^* Fisher    Studio,    Inc.    v.    Loezv's    Inc.     ( ),    232    F.    2d 

199,  cert.  den.  352  U.S.  836. 

1^  Consolidated,  footnote  13,  ante  p.  12. 

^^Cord.  footnite  2,  ante  p.  2,  338  F.  2d  at  525. 

"Drinker  Legal  Ethics  (1953  Columbia  University  Press, 
N.Y.)  p.  106. 
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Honorable  Warren  J.  Ferguson  would  extend  the 
above  principle,  together  with  its  rigid  application,  to 
those  attorneys  who  share  a  common  office  suite. 
Bluntly  stated,  the  proposition  is : 

"Two  lawyers  who  share  offices,  although  not 
partners,  bear  such  close  relations  to  one  another 
as  to  bring  Canon  6  into  play."" 

Canon's  6  and  Zl  are  set  forth  in  Appendix  A. 

Appellant  contends  that  such  a  fact,  by  itself,  cannot 
be  law.  In  general  the  partnership  and  associate  rules 
are  rigorously  enforced  since  exceptions  might  ulti- 
mately destroy  them  and  a  sufficient  connection  be- 
tween the  two  attorneys  involved  is  apparent  from  their 
association:  the  attorneys  are  in  fact  closely  asso- 
ciated and  are  expected  to  consult  and  advise  one  an- 
other when  necessary.  These  facts  cannot  be  posited 
when  two  attorneys  have  offices  in  the  same  suite,  on 
the  same  floor,  or  on  different  floors  of  the  same 
buildings.  There  is  absolutely  no  a  priori  reason  to 
assume  that  two  attorneys  will  advise  and  consult  with 
one  another  merely  because  each  pays  his  share  of  the 
rent.  Such  close  association  could  indeed  be  the  case, 
but  until  that  conduct  were  shown  as  a  matter  of  fact 
appellant  submits  that  the  new  attorney  should  not  be 
disqualified.  Adherence  to  the  flat  rule  proposed  by 
Mr.  Drinker  and  the  American  Bar  Association  would 
create  an  irrebuttable  presumption  which  is  unfounded 
in  the  experience  of  most  attorneys  and  would  of  course 
deprive  many  attorneys  of  clients  and  income  without 
the  reciprocal  advantages  of  a  partnership  or  associa- 
tion. 


i^A.B.A.   Informal  Opinion  284,  as  quoted  CT  79. 


—14— 

Appellant  has  not  discovered  any  cases  in  point. ^* 
Laskey  Bros.  v.  Warner  Bros.  Pictures,'"  at  least  illus- 
trates appellant's  position  and  the  hesitancy  of  the 
courts  in  extending  the  inflexible  rules  discussed  above. 
In  Laskey  attorney  Isacson  represented  two  defendants 
on  closely  related  matters  and  later  formed  a  partner- 
ship with  attorney  Malkan.  Malkan  and  Isacson  were 
thereafter  disqualified  as  attorneys  for  plaintiff  due  to 
Isacson's  earlier  representation  of  the  first  defendant. 
Malkan  later  formed  a  partnership  with  Ellner  and  the 
question  arose  whether  they  were  also  disqualified  to 
represent  a  second  plaintiff,  who  attempted  to  retain 
the  new  firm,  due  to  Isacson's  prior  representation  of 
the  second  defendant. 

The  court  held  that  the  new  firm  was  not  disquali- 
fied because  the  presumption  of  access  to  confidential 
information,  posited  against  attorneys  Malkan  and  Ell- 
ner, had  been  rebutted  during  a  hearing.  Although  this 
presumption  was  irrebuttable  in  the  case  of  Isacson  and 
Malkan,  the  court  would  not  apply  the  conflict  rules 
rigorously  ad  infinitum,  but  would  allow  a  later  asso- 
ciation to  prove  that  a  conflict  did  not  exist. ^^  Appel- 
lant submits  that,  analogously,  even  if  the  fact  of  joint 
office  space  were  sufficient  to  raise  a  presumption  of 
conflict,  this  presumption  must  be  rebuttable  and  that 
appellant  was  entitled  to  a  full  hearing  for  that  pur- 
pose. Appellant  was  denied  such  a  hearing  [RTD 
10,  17-18]. 


i*A.B.A.  Formal  opinion  104  and  In  re  Ridgely  (1954  Del.), 
106  A.  2d  527  are  often  cited  but  are  clearly  distinguishable 
from  the  present  case. 

-"Laskev  Bros.  v.  Warner  Bros.  Pictures  (2d  Cir.  1955), 
224  F.  2d  824.  cert.  den.  350  U.S.  932. 

21/rf.,  224  F.  2d  at  827. 
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II. 

The  District  Court  Erred  by  Not  Allowing  Appel- 
lant a  Full  Hearing  on  Appellee's  Motion  to 
Disqualify. 

Generally  a  motion  is  the  proper  procedure  for  bring- 
ing before  the  court  a  question  of  disqualification.^'"' 
The  court  may  order  a  hearing  on  a  motion  for  dis- 
qualification either  before  itself  or  before  a  Special 
Master."'^  At  the  District  Court  hearing  in  the  pres- 
ent matter  attorney  West  requested  a  hearing  to  take 
evidence  [RTD  10,  17-18]  but  the  Court  took  the  mat- 
ter under  submission  and  made  its  order  without  fur- 
ther proceedings.  Although  the  question  seems  to  be 
one  of  first  impression,  appellant  contends  that  the  Dis- 
trict Court  erred  and  abused  its  discretion  in  not  per- 
mitting appellant  a  full  hearing.  Appellant  has  argued 
in  this  brief  that  the  alleged  facts  contained  in  attorney 
Olson's  affidavit  were  almost  non-existent  and  that,  in 
any  event,  the  District  Court  should  not  have  followed 
the  rigid  rules  advocated  by  appellee  concerning  office- 
sharing  attorneys.  Under  these  circumstances,  and 
particularly  when  a  more  liberalized  rule  of  law  is  in- 
volved which  by  necessity  calls  for  certain  factual  deter- 
minations by  the  Court,  appellant  submits  that  he 
should  have  had  the  right,  for  exople,  to  cross-exam- 
ine attorney  Olson,  to  introduce  the  full  transcript  of 
appellant  Smith's  testimony  before  the  Bar  Association 
[CT  17-18],  to  examine  Mr.  Young  regarding  the  na- 
ture of  their  office  association.  As  stated  by  Mr.  West 
during  the  District  Court  hearing  this  and  other  evi- 


^"^ International  Brotherlwod  oj  Teamsters  v.  Hoffa  (D.D.C. 
1965),  242  F.  Supp.  246,  257. 

'^Procedure  followed  in  Consolidated,  footnote  13,  ante  p.  12, 
Laskey,  footnote  19,  ante  p.  14. 
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dence  should  have  been  taken  since  "basically  we  have 
involved  my  right  to  practice  law"  [RTD  10].  It  is 
true  that  the  core  issue  before  Judge  Ferguson  was 
whether  appellant  Smith  had  the  right  under  this 
Court's  mandate  to  retain  attorney  Young,  but  the  col- 
lateral question  of  attorney  Young's  right  to  prac- 
tice law  was  and  must  be  involved  to  some  extent.  If 
attorney  West  is  to  be  denied  his  right  to  represent 
appellant,  appellant  requests  that  he  at  least  be  allowed 
to  cross-examine  the  moving  parties  and  to  subsequently 
present  an  adequate  record  to  this  Court. 

Conclusion. 

For  the  reasons  stated  it  is  respectfully  submitted 
that  that  part  of  the  District  Court's  order  disqualifying 
attorney  George  O.  West  be  reversed  and  the  cause 
remanded  to  the  District  Court  for  trial  or,  in  the 
alternative,  a  full  hearing  on  appellee's  motion. 

George  O.  West, 

Attorney  for  Appellant. 


Certificate. 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18,  19  and  39  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

George  O.  West 


APPENDIX  A. 

Canon  6. 
Adverse  Influences  and  Conflicting  Interests. 

It  is  the  duty  of  a  lawyer  at  the  time  of  retainer  to 
disclose  to  the  client  all  the  circumstances  of  his  rela- 
tions to  the  parties,  and  any  interest  in  or  connection 
with  the  controversy,  which  might  influence  the  client 
in  the  selection  of  counsel. 

It  is  unprofessional  to  represent  confHcting  interests, 
except  by  express  consent  of  all  concerned  given  after 
a  full  disclosure  of  the  facts.  With  the  meaning  of 
this  canon,  a  lawyer  represents  conflicting  interests 
when,  in  behalf  of  one  client,  it  is  his  duty  to  contend 
for  that  which  duty  to  another  client  requires  him  to 
oppose. 

The  obligation  to  represent  the  client  with  undivided 
fidelity  and  not  to  divulge  his  secrets  or  confidences 
forbids  also  the  subsequent  acceptance  of  retainers  or 
employment  from  others  in  matters  adversely  affecting 
any  interest  of  the  client  with  respect  to  which  confi- 
dence has  been  reposed. 

Canon  37. 

Confidences  of  a  Client. 

It  is  the  duty  of  a  lawyer  to  preserve  his  client's 
confidences.  This  duty  outlasts  the  lawyer's  employ- 
ment, and  extends  as  well  to  his  employees;  and  neither 
of  them  should  accept  employment  which  involves  or 
may  involve  the  disclosure  or  use  of  these  confidences, 
either  for  the  private  advantage  of  the  lawyer  or  his 
employees  or  to  the  disadvantage  of  the  client,  without 
his  knowledge  and  consent,  and  even  though  there  are 
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other  available  sources  of  such  information.  A  lawyer 
should  not  continue  employment  when  he  discovers  that 
this  obligation  prevents  the  performance  of  his  full 
duty  to  his  former  or  to  his  new  client. 

If  a  lawyer  is  accused  by  his  client,  he  is  not  pre- 
cluded from  disclosing  the  truth  in  respect  to  the  accusa- 
tion. The  announced  intention  of  a  client  to  commit  a 
crime  is  not  included  within  the  confidences  which  he 
is  bound  to  respect.  He  may  properly  make  such  dis- 
closures as  may  be  necessary  to  prevent  the  act  or 
protect  those  against  whom  it  is  threatened. 
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No.  22,479 
IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


Calvin  J.  Smith, 

Appellant, 
vs. 

E.  L.  Cord,  Individually,  E.  L.  Cord,  doing  business  as 
Los  Angeles  Broadcasting  Company, 

Appellees. 


On  Appeal  From  the  United  States  District  Court 
for  the  Central  District  of  California. 


APPELLEE'S  BRIEF. 


L 

Jurisdiction. 

Appellee  agrees  with  Appellant's  jurisdictional  state- 
ment (A.O.B.  1,  2).  However,  Appellant  has  appar- 
ently made  a  typographical  or  printer's  error  in  the 
amount  of  claimed  damages.  Claimed  damages  was 
$3,000,000,  plus  $3,000,000  exemplary  damages,  not 
Three  Billion  Dollars. 

Appellee  agrees  that  Appellant  has  the  right  to  appeal 
from  the  order  in  question. 

IL 
Appellee's  Supplemental  Statement  of  the  Case. 

(The  following  will  not  repeat  Appellant's  statement 
of  the  case,  but  will  merely  supplement  the  same.) 
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The  manner  in  which  the  question  of  disqualifica- 
tion of  George  O.  West  arose: 

The  mandate  of  the  Court  of  Appeals  was  duly 
spread  on  the  records  of  the  United  States  District 
Court  by  Judge  Ferguson  on  April  24,  1967  [C.  T. 
115].  The  following  day  Appellee  through  his  attor- 
neys filed  with  the  District  Court  a  notice  of  motion 
to  change  venue  and  transfer  the  cause  to  the  District 
of  Nevada  [C.  T.  115].  This  motion  came  on  for  hear- 
ing before  Judge  Ferguson  on  May  15,  1967  [C.  T. 
115].  On  that  date,  George  O.  West  appeared  as  at- 
torney for  plaintiff  Smith  and  requested  a  continu- 
ance \C  T.  115].  It  had  come  to  the  attention  of 
Appellee  Cord  and  his  attorneys  that  George  O.  West 
was  an  office  associate  of  the  disqualified  attorney 
Lyndol  L.  Young  and  that  he  and  Mr.  Young  had 
signed  a  joint  lease  for  office  space  in  the  Mobil  Build- 
ing in  downtown  Los  Angeles,  and  further,  that 
throughout  the  proceedings  before  the  Court  of  Ap- 
peals on  the  motion  to  clarify  mandate,  Mr.  Young 
had  been  conferring  with  Mr.  Smith  and  that  Mr. 
Young  had  prepared  affidavits  for  Mr.  Smith  to  sign. 
Mr.  Young  and  Mr.  West  thus  appeared  to  have  been 
collaborating.  Hence,  when  Mr.  West  requested  a  con- 
tinuance on  the  motion  to  transfer  the  cause  to  Ne- 
vada, attorneys  for  Appellee  Cord  advised  Judge  Fer- 
guson that  there  was  a  serious  question  whether  Mr. 
West  was  also  disqualified  under  the  mandate  of  the 
Court  of  Appeals  from  representing  plaintiff  Smith 
(Appendix,  p.  2). 

Judge  Ferguson  requested  Appellee  Cord  and  his 
attorneys  to  file  a  motion  to  disqualify  Mr.  West  (Ap- 
pendix, p.  3).    Such  a  notice  of  motion  to  require  com- 
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pliance  with  mandate  and  motion  to  disqualify  Mr.  West 
was  prepared,  and  filed  July  24,  1967  [C.  T.  14].  Ap- 
pellee requested  the  court  for  the  following  orders: 

1.  An  order  requiring  plaintiff  Calvin  J.  Smith  to 
comply  with  the  mandate  of  the  United  States  Court 
of  Appeals  in  this  matter,  in  its  proceedings  No.  19,- 
416  dated  November  4,  1964,  reported  in  338  F.  2d 
516,  which  mandate  was  ordered  spread  in  this  case 
by  the  Honorable  Thurmond  Clarke,  on  April  26,  1965. 
and  which  mandate  was  thereafter  spread  a  second 
time  on  the  order  of  the  Honorable  Francis  C.  Whelan 
on  May  5,  1965,  and  to  comply  with  the  mandate  of 
the  United  States  Court  of  Appeals  in  its  No.  19,416 
dated  December  15,  1966,  370  F.  2d  418,  and  which 
mandate  was  spread  by  the  Honorable  Warren  J 
Ferguson  in  this  action  on  April  24,  1967. 

2.  For  an  order  declaring  whether  George  O.  West, 
Esq.  the  present  attorney  of  record  for  plaintiff  Cal- 
vin J.  Smith  is  qualified  or  not  to  represent  plaintiff 
Calvin  J.  Smith  in  this  action. 

3.  An  order  declaring  whether  or  not  Calvin  J. 
Smith  and  George  O.  West,  Esq.  or  either  of  them, 
are  in  violation  of  the  mandates  above  referred  to 
[C.  T.  14,  15]. 

Said  notice  of  motion  was  supported  by  the  affidavit 
of  Milo  V.  Olson,  dated  July  18,  1967,  to  which  were 
attached.  10  Exhibits  [C.  T.  16-73a].  It  should 
be  noted  that  Exhibit  9  attached  to  the  original 
affidavit  was  marked  as  a  letter  of  Lyndol  L. 
Young  to  Milo  V.  Olson  dated  January  20,  1966. 
Also,  referred  to  as  Exhibit  9  is  the  brief  cover  on 
the   Yax  case;   however,   at  the   time   of   the   hearing 
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before  Judge  Ferguson,  this  Exhibit  number  was  cor- 
rected to  make  it  Exhibit  10  [R.  T.  p.  4,  line  16, 
to  p.  5,  line  3].    (Ex.  10  is  copied  in  Appendix  p.  4). 

George  O.  West  filed  an  affidavit  in  opposition  to 
said  motion  to  disqualify  him,  and  said  affidavit  is  6 
pages  long  [C.  T.  91a-91o].  However,  the  said  affi- 
davit does  not  in  substance  deny  any  of  the  factual 
matters  upon  which   his   disqualification   was   based. 

Appellant  Smith  also  filed  an  affidavit  in  opposition 
to  the  motion  to  disqualify  Mr.  West,  which  affidavit 
is  dated  July  28.  1967  [C.  T.  117,  118].  In  substance, 
appellant  Smith  said  he  had  read  the  notice  of  motion 
to  require  compliance  with  mandate  and  motion  to  dis- 
qualify Mr.  West,  and  then  stated, 

"3.  I  have  in  all  respects  complied  with  the  man- 
date of  the  United  States  Court  of  Appeals  in 
this  matter.  4.  I  want  to  get  to  trial  in  this  matter 
because  there  is  no  meritorious  defense  to  my  ac- 
tion, and  all  of  these  motions  merely  delay  my 
trial."  [C.  T.  117.  1181. 

Thus,  Appellant  Smith  did  not  produce  any  evidence 
in  opposition  to  the  facts  supporting  the  disqualifica- 
tion of  Mr.  West,  nor  was  there  any  denial  of  said 
facts  by  the  affidavit  of  Appellant  Smith.  The  state- 
ment that  appellant  had  complied  with  the  mandate  is 
nothing  but  a  legal  conclusion. 

Becau.se  Mr.  West's  affidavit  (and  Appellant's  Brief, 
pp.  6,  7)  had  raised  some  question  as  to  how  the  opin- 
ion of  the  American  Bar  Association  had  been  ob- 
tained, Milo  V.  Olson  filed  a  reply  affidavit  which 
sets  forth  all  of  the  facts  relating  to  his  correspondence 
with  the  American  Bar  Association  [C.  T.  81-87]. 


In  addition  to  the  affidavits  above  mentioned,  the 
court  was  requested  to  and  did  take  judicial  notice  of 
the  entire  files  and  records  of  this  action.  This  re- 
quest was  made  by  Appellee  not  only  in  the  notice  of 
motion  above  quoted,  but  also  in  the  affidavit  of  Milo 
V.  Olson  [C.  T.  24,  lines  14-17]. 

On  August  7,  1967,  the  motion  to  disqualify  came 
on  for  hearing  before  the  Honorable  Warren  J.  Fer- 
guson, and  was  heard  at  the  same  time  as  appellee 
by  his  attorneys  made  the  motion  to  transfer  the 
cause  for  trial  to  another  district  [R.  T.  of  August  7, 
1967,  p.  4,  lines  4-13].  The  motion  to  disquaUfy  Mr. 
West  was  first  argued  [R.  T.  4-21]. 

Judge  Ferguson  had  the  following  undisputed  facts 
before  him  in  support  of  his  findings  and  order: 
The  fact  that  Mr.  West  is  an  office  associate  of 
Mr.  Young  was  undenied,  and  the  fact  that  they 
had  a  joint  lease  at  the  Mobil  Building  was  un- 
denied [C.  T.  24].  The  preparation  of  the  affidavits 
by  Mr.  Young  for  the  signature  of  Appellant  was  un- 
denied [C.  T.  18-19].  A  joint  response,  motions  and 
points  and  authorities  were  filed  by  Appellant  Smith 
and  his  attorney  Mr.  West  in  collaboration  with  Mr. 
Young,  his  disqualified  attorney  in  opposition  to  Ap- 
pellee's motion  for  clarification  of  the  mandate  of  this 
Court,  reported  at  338  F.  2d  516  [C.  T.  32-48].  There 
was  no  explanation  on  the  part  of  Mr.  West  as  to  how 
Mr.  Young  obtained  copies  of  letters  Mr.  Olson  had  sent 
to  Mr.  West  [C.  T.  17].  There  was  no  denial  that 
Mr.  Young  had  recommended  Mr.  West  to  Appellant 
Smith  [C.  T.  24].  There  was  no  denial  by  either  Mr. 
West  or  Mr.  Smith  that  Appellant  Smith  saw  Mr. 
Young  several  times  a  week  after  Mr.  West  had  been 
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retained  as  his  attorney,  and  Mr.  Young  prohibited 
from  assisting-  Appellant  [C.  T.  24].  There  was  no 
denial  of  any  of  the  essential  facts  resulting  in  the 
disqualification. 

Mr.  West  argued  in  substance  that  the  hearing  on 
the  clarification  of  mandate  before  the  United  States 
Court  of  Appeals,  reported  in  370  F.  2d  418,  in  the 
case  of  Cord  v.  Smith,  was  res  judicata  [R.  T.  p.  9, 
line  23:  p.  11,  lines  2-9;  p.  12,  lines  10-131.  Mr.  West 
also  argued  that  reference  to  the  testimony  given  by 
Appellant  Smith  before  the  State  Bar  was  improper 
[R.  T.  p.  12,  lines  2-10].  Mr.  West  further  argued 
that  there  was  no  fiduciary  relationship  between  him 
and  Mr.  Young,  although  he  did  not  deny  that  he 
and  Mr.  Young  were  office  associates  [R.  T.  p.  17, 
lines  4-11]. 

There  was  a  duty  on  the  attorneys  for  Appellee 
Cord,  to  advise  Judge  Ferguson  that  there  had  been 
a  violation  of  the  court  order,  even  though  such  infor- 
mation came  as  a  result  of  testimony  heard  on  a  pre- 
liminary investigation  being  held  by  the  State  Bar 
(Canons  of  American  Bar  Association,  No.  29).  This 
is  commented  on  in  Reporter's  Transcript,  page  7, 
lines  6-21. 

Although  Appellant  complains  (A.O.B.  5)  that  the 
District  Court  erred  in  denying  Appellant  a  hearing  and 
did  not  give  him  sufficient  time  to  prepare  and  present 
witnesses  and  other  evidence  pertinent  thereto,  the  rec- 
ord shows  that  objection  to  be  but  a  "dismal  wail !" 

As  early  as  May  15,  1967,  Appellant  Smith  and 
his  attorney  George  O.  West  knew  that  a  motion 
was  going  to  be  filed  to  order  the  disqualification  of 
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George  O.  West  as  an  attorney  for  Appellant  Smith 
(Appendix,  p.  3).  Said  motion  to  disqualify  was 
served  and  filed  on  July  24,  1967,  and  the  hearing 
thereon,  as  above  stated,  was  held  on  August  7,  1967 
[C.  T.  115].  Appellant  concedes  that  such  a  motion  is 
proper  procedure  to  determine  disqualification  of  an  at- 
torney (A.O.B.  p.  15).  And,  notwithstanding  that  Ap- 
pellee's motion  stated  it  was  based  upon  the  notice,  the 
files  and  records  of  the  action  and  the  affidavits  filed 
in  support  thereof  [C.  T.  15],  the  only  evidence  ad- 
duced by  Appellant  was  the  affidavits  of  George  O. 
West  and  Calvin  J.  Smith  above  referred  to  [C.  T. 
91a-o,  117,  118]. 

On  August  7,  1967,  the  matter  was  submitted, 
and  at  no  time  from  August  7,  1967,  until  September 
26,  1%7,  did  Appellant  or  his  attorney  George  O.  West 
present  any  additional  data  in  the  form  of  evidence  of 
any  kind,  by  motion,  affidavit,  or  otherwise,  for  the 
court  to  consider,  nor  was  there  any  offer  of 
proof  made  on  behalf  of  Appellant  or  by  George  O. 
West  as  to  what  the  other  evidence,  if  any,  would  con- 
sist of,  and  after  the  order  was  made  on  September 
26,  1967,  disqualifying  Mr.  West  [C.  T.  92-94],  no  ap- 
plication or  motion  was  made  to  reopen  the  matter  for 
the  purpose  of  adducing  any  additional  evidence,  and 
the  next  thing  Calvin  J.  Smith  and  his  attorney  George 
O.  West  did  was  to  file  a  notice  of  appeal  [C.  T.  100]. 

In  essence,  therefore,  the  facts  upon  which  the  order 
was  made  disqualifying  George  O.  West  as  attorney 
for  Appellant  Smith  stand  undisputed.  It  is  significant 
also  that  nowhere  in  Appellant's  Brief  was  any  state- 
ment or  suggestion  made  as  to  what  additional  evidence 
there  was  or  could  be  produced  on  behalf  of  Appellant. 
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There  is  complete  lack  of  merit  to  Appellant's  second 
specification  of  error  (A.O.B.  p.  5). 

Thus,  the  appeal  for  all  practical  purposes,  is  based 
on  undisputed  facts,  and  it  is  a  question  of  law  whether 
those   facts   support   the  disqualification   of   George  O 
West  as  attorney  for  Appellant  Smith  in  this  case. 

III. 

Appellee's  Responding  Argument. 

A.  The  Undisputed  Evidence  Fully  Supported  the  Order 
Disqualifying  George  O.  West  as  Attorney  for  Plaintiff 
Smith.    (All  emphasis  is  added.) 

The  statement  made  on  page  6  of  Appellant's 
Opening  Brief  that  the  only  evidence  presented  to 
the  District  Court  in  support  of  the  motion  for 
disqualification  was  contained  in  the  affidavit  and 
reply  affidavit  of  Milo  V.  Olson,  attorney  for  Appel- 
lee [C.  T.  16-36,  81-87],  is  not  entirely  accurate. 
In  addition  to  the  data  contained  in  the  affidavits  and 
Exhibits  attached  thereto,  the  court  was  asked  to  and 
did  take  judicial  notice  of  all  the  files  and  records  of 
this  action.  Further,  of  course,  the  court  took  notice 
of  the  fact  that  the  affidavits  filed  on  behalf  of  Ap- 
pellant, that  is,  Appellant  Smith's  affidavit  [C.  T. 
117,  118]  and  the  affidavit  of  George  O.  West  [C.  T. 
91a-o]  did  not  dispute  nor  deny  the  factual  matters 
contained  in  the  affidavit  of  Milo  V.  Olson  [C.  T.  16- 
73a]  and  as  disclosed  by  the  record  of  this  case. 

Appellee  will  not  argue  whether  the  court  ruled  that 
attorney  West  did  not  have  the  right  to  represent 
Smith  or  whether  the  court  held  that  Smith  did  not 
have  the  right  to  retain  West.  The  fact  is,  George  O. 
West  is  disqualified  to  represent  Appellant  (plaintiff 
Smith)  in  this  case. 
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The  first  mandate  of  this  court  reported  in  338  F. 
2d  516,  page  526,  directed  the  trial  court  to  order  that: 
"Lyndol  L.  Young,  Esq.  shall  not  at  any  time,  di- 
rectly or  indirectly,  and  whether  as  attorney  of 
record  or  not,  represent,  counsel  or  advise  plain- 
tiff Calvin  J.  Smith  in  connection  with  said  ac- 
tion." (Said  action  being  the  case  of  Smith  v. 
Cord,  No.  64-288-WJF.  in  the  United  States  Dis- 
trict Court,  Central  District  of  California,  at  Los 
Angeles.) 

Said  mandate  was  ordered  spread  not  only  by  Judge 
Thurmond  Clarke  on  April  26,  1965  [C.  T.  115]  but 
was  ordered  spread  a  second  time  by  Judge  Whelan  on 
May  5,  1965  (370  F.  2d  418,  420).  On  that  occasion, 
appellant  Smith  was  in  the  courtroom.  Thus,  there  is  no 
question  that  appellant  knew  that  the  court  had  or- 
dered that  Mr.  Young  was  no  longer,  directly  or  in- 
directly, whether  as  attorney  of  record  or  not.  to  rep- 
resent, counsel  or  advise  him. 

Notwithstanding  this,  the  facts  are  undisputed  that 
although  Appellant  purportedly  retained  George  O.  West 
as  his  attorney  in  the  place  of  his  disqualified  attor- 
ney Young,  Appellant  participated  in  a  program  pur- 
porting to  claim  that  Mr.  Young,  his  disqualified  at- 
torney, could  still  participate  in  the  case  as  a  50%  as- 
signee of  his  claim;  Appellant  permitted  Mr.  Young 
to  accompany  him  and  Mr.  West  to  the  deposition  of 
Appellant,  and  his  attorney  Mr.  West  refused  to  re- 
quest Mr.  Young  to  leave  s.n  the  deposition  could  pro- 
ceed (370  F.  2d  418,  420),  and  then,  after  the  clarifica- 
tion of  mandate  proceedings  were  filed  in  the  United 
States  Court  of  Appeals,  Appellant  signed  affidavits 
prepared  for   him  by  Lyndol   L.   Young    [see   Exhibit 
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5  to  affidavit  of  Milo  V.  Olson,  C.  T.  18,  19,  50-58] ; 
and  further,  on  September  30,  1965,  Appellant  Smith 
signed  another  affidavit  [C.  T.  60]  which  was  ob- 
viously prepared  by  Mr.  Young  because  the  affidavit 
of  service  by  mail  shows  it  was  even  served  by  mail  on 
his  own  attorney  George  O.  West  [C.  T.  64]. 

George  O.  West,  at  this  time,  although  purporting 
to  be  attorney  for  Appellant  Smith,  was  permitting 
Mr.  Young  to  prepare  such  affidavits  on  behalf  of  Ap- 
pellant [C.  T.  18,  19],  and  Mr.  West  joined  in  briefs 
and  the  other  motions  prepared  by  Mr.  Young  filed  in 
the  motion  to  clarify  mandate  proceedings  before  the 
Court  of  Appeals,  wherein  they  requested  that  the 
Court  of  Appeals  panel  of  judges  be  disqualified;  that 
the  matter  be  heard  en  banc ;  that  the  prior  opinion  be 
vacated,  etc. ;  and  the  record  shows  convincingly  that 
Appellant  and  Mr.  West  joined  in  such  documentation 
and  such  motions  [C.  T.  32-48]. 

Respecting  conferences  relating  to  a  possible  settle- 
ment held  with  Mr.  West,  Mr.  West  permitted  Mr. 
Young  to  reply  to  correspondence  in  that  regard  [C.  T. 
71.  72].  A  letter  written  to  George  O.  West  by  Mr. 
Cord's  attorneys  dated  January  3,  1967  [Ex.  7  to  Ol- 
son affidavit,  C.  T.  66,  67]  was  replied  to  by  cor- 
respondence from  Mr.  Young  in  the  form  of  a  letter 
dated  January  20,  1966  \C.  T.  71,  72]. 

Mr.  West  accompanied  Mr.  Young  before  a  sub- 
committee of  the  United  States  Senate,  presided  over 
by   Senator   Tydings   of   Maryland    [C.    T.   23].    It   is 
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undisputed  that  Mr.  West  and  Mr.  Young  occupied 
offices  together  at  315  West  Ninth  Street,  Suite  900, 
Los  Angeles  and  had  the  same  telephone  number  [C. 
T.  23,  24],  and  it  is  undisputed  that  Mr.  Young  and 
Mr.  West  jointly  signed  a  lease  as  lessees  for  Suite 
650  at  the  Mobil  Building,  612  South  Flower  Street, 
in  Los  Angeles,  which  lease  will  not  expire  until 
October  of  1971  [C.  T.  24].  There  is  no  denial  of  these 
facts,  nor  did  Appellant  or  Mr.  West  deny  that  Ap- 
pellant Smith  called  on  Mr.  Young  several  times  a 
week  after  Mr.  West  had  been  retained,  and  Appellant 
Smith  even  had  testified  that  he  had  retained  Mr. 
West  at  the  suggestion  of  Mr.  Young,  his  disqualified 
attorney  [C.  T.  24]. 

While   Mr.   West  and   Appellant   quibble  at   page  9 
of  Appellant's  Opening  Brief  as  follows  : 

"Olson's  affidavit  does  not  reveal  whether  West 
transmitted  Olson's  letter  to  Young,  or  whether, 
which  is  equally  possible,  West  told  Smith  and 
Smith  told  Young," 

it  is  still  quite  apparent  that  under  those  circumstances, 
Mr.  West  knows  best  how  Olson's  letter  got  to  Mr. 
Young  that  was  sent  to  Mr.  West.  This  could  easily 
have  been  settled  by  either  Mr.  West  or  by  Appellant 
Smith  in  their  affidavits,  but  they  did  not  see  fit 
to  do  so.  In  any  event,  if  Mr.  West  transmitted  Olson's 
letter  to  Mr.  Young,  that  is  collaboration  that  is  pro- 
hibited under  the  mandate,  and  if  Appellant  conferred 
with  Mr.  Young,  this  likewise  "flys  in  the  teeth"  of 
the  mandates  in  this  case. 
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While  the  foregoing  is  not  all  of  the  evidence,  as 
the  court  was  entitled  to  make  reasonable  inferences 
from  such  facts,  it  is  quite  clear  that  the  foregoing 
was  sufficient  support  for  the  court's  finding 

"that  the  relationship  between  Attorney  Young 
and  Attorney  West  is  so  close  that  to  permit  At- 
torney West  to  proceed  as  Smith's  attorney  would 
violate  the  mandates.  Not  only  are  West  and  Young 
office  associates,  jointly  leasing  office  space,  but 
Attorney  Young  replies  to  correspondence  involv- 
ing the  lawsuit."  [C.  T.  93]. 

A  further  finding  was  made  that  on  September 
30,  1965,  when  West  was  an  attorney  of  record  for 
Appellant  Smith,  Mr.  Smith  signed  an  affidavit,  where 
service  by  mail  was  made  upon  Cord's  attorneys,  and 
by  such 

"affidavit  of  service  by  mail,  it  was  certified  that 
a  copy  of  the  affidavit  was  also  served  on  Mr. 
West.  It  is  not  known  who  prepared  the  affidavit, 
but  the  inference  is  clear  that  it  was  not  done 
by  Mr.  West."  [C.  T.  93,  94]. 

The  court  concluded: 

"The  totality  of  the  circumstances  have  led  this 
court  to  the  conclusion  that  Mr.  West  simply  can- 
not represent  Smith  without  'assistance  by  consul- 
tation or  advice'  from  Mr.  Young.  Such  assistance 
has  been  given  in  the  past  and  there  is  no  reason 
to  believe  it  will  cease  in  the  future."   [C.  T.  94]. 
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The  undisputed  evidence  supports  the  foregoing  find- 
ing and  conclusion^  and  supports  the  order  that 

"The  motion  of  defendant  to  disqualify  George 
O.  West,  Esq.  as  attorney  for  the  plaintiff  Smith 
is  granted."  [C.  T.  95]. 

Judge  Ferguson  further  ordered  that 

"All  proceedings  are  stayed  until  such  time  as 
the  plaintiff  obtains  counsel  who  will  not  and  can- 
not be  influenced  or  advised  in  any  degree  by 
Lyndol  L.  Young,  Esq."  [C.  T.  95]. 

The  record  of  this  case  shows  that  Mr.  West  and 
Appellant  Smith  in  the  past  have  not  complied  the 
conditions  of  said  order  nor  with  the  mandates. 

Under  Rule  52(a)  of  the  Rules  of  Civil  Pro- 
cedure, the  findings  just  referred  to  should  not  be  set 
aside  unless  clearly  erroneous,  and  in  view  of  the  rec- 
ord in  this  case,  said  findings  and  conclusion  are  not 
"clearly  erroneous".  As  this  was  an  order  made  on  a 
motion,  findings  of  fact  and  conclusions  of  law  were 
unnecessary  (under  Rule  52) ;  nevertheless,  the  court 
did  in  fact  make  findings  and  conclusions  of  law,  and 
made  an  order  thereon  disqualifying  appellant's  attor- 
ney, Mr.  George  O.  West. 

The  following  cases  hold  that  unless  the  findings 
are  "clearly  erroneous",  the  appeal  court  is  bound  by 
them. 

Kamen  &  Co.  v.  Paul  H.  Aschkar  &  Co.,  382 

F.  2d  689  (Calif.  1967); 
Ventura  County  v.   Blackburn,  362   F.   2d   515 
(CaHf.  1966) ; 
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Beaver  v.   United  States,  350  F.   2d  4   (Calif. 

1965); 
Chichester  v.    Golden,   321    F.   2d   250    (Calif. 

1963). 

The  court  is  entitled  to  view  not  only  the  eviden- 
tiary facts  that  are  undisputed,  but  also  to  draw  factual 
inferences  that  reasonably  may  be  drawn  from  un- 
disputed facts. 

See: 

Truck    Terminals,    Inc.    v.    C.I.R.,    314    F.    2d 

449  (Cahf.   1963); 
American    Pipe    and    Steel    Corp.    v.    Firestone 
Tire  and  Rubber  Co.,  292  F.  2d  640  (Calif. 
1961). 

"Clearly  erroneous"  means  that  although  the  evidence 
supports  the  finding,  the  reviewing  court  on  the  en- 
tire evidence  is  left  with  a  definite  and  firm  convic- 
tion that  a  mistake  has  been  committed. 

Admiral    Towing    Co.    v.    Woolen,    290    F.    2d 
641  (Calif.  1961). 

It  is  submitted,  however,  that  such  a  firm  conviction 
that  a  mistake  has  been  committed  would  hardly  be 
possible  from  the  undisputed  evidence  and  reasonable  in- 
ferences that  may  be  drawn  therefrom  in  this  matter. 

The  Court  of  Appeals,  of  course,  may  take  judicial 
notice  of  its  own  record,  and  not  only  did  the  Dis- 
trict Court  do  so  but  the  Court  of  Appeals  is  requested 
to  do  so  in  this  case. 

See: 

Thomas  v.  United  States,  376  F.  2d  564 ; 
Kamsler  v.  M.I.F.  Corp.,  359  F.  2d  752. 
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All  of  the  foregoing  establishes  that  there  is  no 
merit  to  Appellant's  first  specification  of  error  (A.O.B. 
p.  5). 

B.  Two  Lawyers  Who  Share  Offices,  Though  Not  Part- 
ners, Bear  Such  a  Close  Relation  to  One  Another  as  to 
Bring  Canon  6  (Canons  of  the  American  Bar  Associa- 
tion) Into  Play.  See  Bound  Volume  of  Official  Opin- 
ions of  the  American  Bar  Association,  Appendix  A, 
Decision  No.  284. 

The  Report  prepared  by  the  Ethics-Conflicts  of  In- 
terest Panel  of  the  1965  (California)  State  Bar  Con- 
vention discussed  "the  thorny  problems  facing  the  law- 
yer when  conflicts  of  interest  arise  between  attorney 
and  client."  This  Report  was  printed  in  the  Los  An- 
geles Daily  Journal,  Report  Section,  of  October  26, 
1965,  commencing  at  page  11.  The  American  Bar  As- 
sociation opinion  (No.  284)  is  set  forth  on  page  13 
thereof. 

This  Report  caused  counsel  for  Appellee  to  request 
an  opinion  from  the  American  Bar  Association's  Stand- 
ing Committee  on  Professional  Ethics.  Said  Commit- 
tee of  the  American  Bar  Association  reported : 

"If,  however,  your  question  is  rephrased  to  in- 
quire whether  a  lawyer  sharing  offices  with  an- 
other is  precluded  ethically  from  representing  a 
client  whom  the  other  lawyer  cannot  represent,  then 
the  answer  appears  clear.  Canon  6  specifically  pro- 
hibits the  representation  of  conflicting  interests. 
In  Formal  Opinion  33,  this  committee  held  that 
this  canon  would  prohibit  a  partner  from  represent- 
ing a  client  whom  another  member  of   the  part- 
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nership  could  not  ethically  represent.  In  Informal 
Decision  284  we  held : 

'Two  lawyers  who  share  offices,  although  not 
partners,  bear  such  close  relation  to  one  another 
as  to  bring  Canon  6  into  play.' 

"To  the  same  effect  are  Formal  Opinion  104, 
Informal  Opinion  855,  and  Drinker,  'Legal  Ethics', 
page  106. 

■'These  opinions  and  decisions  appear  to  apply 
directly  to  the  situation  regarding  which  you  in- 
quire. We,  therefore,  hold  that  regardless  wheth- 
er or  not  under  the  circumstances  which  you  de- 
scribe a  lawyer  who  shares  office  space  with  an- 
other lawyer  who  is  disqualified  from  represent- 
ing a  client  is  likewise  disqualified  from  repre- 
senting that   client,   he  may  not  ethically  do  so." 

A   full  copy  of  the  A.B.A.  opinion  so  received  dated 
July  1,  1967  is  part  of  the  record  [C.  T.  79-80]. 

In  Drinker  on  Legal  Ethics,  page  106,  it  is  said: 

"The  injunction  not  to  represent  conflicting  in- 
terests applies  equally  to  law  partners — ,  also  to 
lawyers,    not   partners,    having    offices    together." 

Citing  following  footnote: 

"A.B.A.  op.  #  104;  App.  A,  284;  Mich.  100;  see 
also  N.Y.  City  386  (the  lawyer  must  be  above 
suspicion).  In  N.Y.  City  105,  that  Committee 
said: 

"When  attorneys  occupy  offices  together,  they 
have  a  mutual  relation  of  trust  and  confidence — ." 
Cf.  N.Y.  City  B.  205. 
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Not  only  have  Mr.  West  and  Mr.  Young  worked 
closely  together  on  this  specific  case,  but  in  addition 
thereto,  at  least  since  August  10,  1966,  they  have 
shared  offices  together,  first  at  315  West  Ninth  Street, 
Suite  800,  Los  Angeles,  California,  90015,  and  since 
January  5,  1967  (if  not  sooner),  they  have  shared  of- 
fices in  Suite  650  at  612  South  Flower  Street,  Los 
Angeles,  California,  90017. 

Mr.  West  is  thus  disqualified  not  only  by  his  ac- 
tive participation  and  collaboration  with  Mr.  Young, 
but  also  because  they  are  office  associates  which  Mr. 
West  and  appellant  admit  (A.O.B.  11,  16).  Apparently 
they  will  be  sharing  offices  for  some  time  to  come 
(until  1971)  as  they  signed  a  lease  together  [C.  T.  24]. 

The  authorities  that  relate  to  the  circumstances  that 
lawyers  representing  conflicting  interests  may  not  form 
a  partnership  except  by  dropping  out  of  both  sides  of 
the  cases  (American  Bar  Association,  Opinion  No.  C- 
437)  are  applicable  here,  as  well  as  the  rule  that  an 
attorney  who  is  with  a  firm  that  has  in  the  past  par- 
ticipated in  litigation  through  which  he  could  have 
gained  certain  information  not  otherwise  available, 
should  not  undertake  representation  of  another  related 
party  in  subsequent  litigation  where  such  information 
might  be  material  (American  Bar  Association  Ethics 
Committee  Opinion,  C.  493). 

See: 

T.  C.  Theatres  Corp.  v.  Warner  Bros.  Pictures, 

Inc.,  113  F.  Supp.  265; 
Brown  v.  Miller,  286  Fed.  994 ; 
United  States  v.  Bishop,  90  F.  2d  65,   at  66; 
In  re  Boone,  83  Fed.  994; 
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Wiitchumna  Water  Co.  v.  Bailey,  216  Cal.  564, 

at  571; 
Lasky  Bros.  v.  Warner  Bros.,  130  F.  Supp.  514; 
Weidekind  v.  Tuolumne  County  Water  Co.,  74 

Cal.  386. 

In  this  case,  we  need  go  no  further  than  the  rule 
which  is  the  law  of  this  case  as  set  forth  in  Cord  v. 
Smith,  338  F.  2d  516,  and  370  F.  2d  418. 

C.  The  Mandate  of  338  F.  2d  516,  526  Was  in  Effect,  and 
There  Is  No  Justification  for  the  Conduct  of  Appellant 
Smith,  Mr.  Young  and  Mr.  West  in  Defiance  Thereof, 
Because  of  Proceedings  That  Took  Place  on  the  Clari- 
fication of  Mandate  Matter. 

It  appears  to  be  Appellant's  contention  that  the 
mandate  of  this  court  made  on  November  4,  1964 
(338  F.  2d  516,  at  526)  was  inoperative  after  it  was 
ordered  spread  on  April  26,  1965,  and  again  on  May 
5,  1965.  The  Court  of  Appeals  clearly  indicated  that 
any  such  contention  of  Appellant  and  Mr.  West  is 
not  so  when  in  its  opinion  at  370  F.  2d  418,  it  said, 
in  referring  to  Mr.  Young  and  Appellant  (p.  424) : 

"And,  he  may  not,  as  we  indicated  in  our  prior 
opinion,  assist  Smith  or  his  attorney  by  consulta- 
tion or  advice." 

It  is  precisely  this  that  Mr.  West,  Appellant  Smith 
and  Mr.  Young  continued  to  do  after  the  mandate  of 
338  F.  2d  516  was  spread.  Just  because  Mr.  Young 
claimed  he  was  a  50%  assignee  of  Mr.  Smith,  that  did 
not  operate  to  make  the  final  order  and  mandate  no 
longer  effective.  That  absurd  argument  in  effect  is 
made  by  Mr.  West  and  Appellant  as  justification  for 
their  conduct  in  violating  the  mandate. 
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D.  Appellant  and  His  Attorney  West  Had  a  Duty  and 
Obligation  to  Disclose  to  the  Court  at  the  Outset  the 
Relationship  Not  Only  Between  Appellant  and  Young, 
but  Also  Between  West  and  Young. 

The  first  time  Mr.  West  appeared  before  the  Court 
of  Appeals  at  the  oral  argument  on  motion  to  clarify 
mandate  on  June  2,  1966,  Mr.  West  should  have  dis- 
closed to  the  Court  of  Appeals  that  although  he  pur- 
portedly represented  Mr.  Smith,  he  still  permitted  Mr. 
Smith  to  confer  with  Mr.  Young,  and  that  Mr.  Young 
had  in  fact  prepared  affidavits  for  Mr.  Smith  to  sign. 

Further,  at  the  first  appearance  Mr.  West  made  be- 
fore Judge  Ferguson,  Mr.  West  should  have  disclosed 
to  the  court  that  he  and  Mr.  Young  shared  offices 
(Appendix  pp.  1-3),  instead  of  putting  the  burden 
on  Appellee  and  his  attorneys  to  bring  this  to  the 
court's  attention. 

Canon  22  of  the  American  Bar  Association,  first 
sentence  thereof,  provides:  "The  conduct  of  a  lawyer 
before  the  Court,  and  with  other  lawyers,  should  be 
characterized  by  candor  and  fairness." 

Particularly  in  view  of  the  mandate  of  this  Court 
and  the  orders  that  had  been  made  disqualifying  Ap- 
pellant's former  attorney  Mr.  Young,  there  was  a  pe- 
culiar duty  on  Mr.  West  to  be  fair  and  candid  with 
the  court.  This  negative  action  on  the  part  of 
Appellant  and  his  attorney  Mr.  West  comes  within 
the  prohibition  of  the  last  sentence  of  Canon  22 
of  the  American  Bar  Association  which  provides: 
"These  and  all  kindred  practices  are  unprofessional 
and  unworthy  of  an  officer  of  the  law  charged,  as 
is  the  lawyer,  with  the  duty  of  aiding  in  the  adminis- 
tration of  justice." 
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For  example,  the  case  of  Daily  v.  Superior  Court, 
4  Cal.  App.  2d  127,  at  131,  states: 

"  'Deceit  may  be  negative  as  well  as  affirmative; 
it  may  consist  in  suppression  of  that  which  it  is 
one's  duty  to  declare,  as  well  as  in  the  declara- 
tion of  that  which  is  false.'  " 

Daily  v.  Superior  Court,  supra,  also  refers  to  the 
Matter  of  Shay.  160  Cal.  399,  at  page  406,  where  Mr. 
Justice  Shaw,  speaking  for  the  court  said : 

"  'The  persons  here  named  are  all  persons  en- 
gaged in  the  service  of  the  court,  assisting  it 
in  the  exercise  of  its  jurisdiction,  and  in  the  per- 
formance of  its  functions.  They  are  actually,  or 
potentially  officers  of  the  court.  They  stand  in 
confidential  relations  toward  the  court,  and  in 
consequence  thereof  they  owe  to  the  court  the  duty 
of  greater  fidelity  and  respect  than  are  due  from 
other  persons.'  " 

See  also: 

Vaughn   v.   Municipal  Court,  252   A.C.A.   376, 
at  385. 

In  Grove  v.  State  Bar,  63  Cal.  2d  312  at  315,  the 
court  there  said : 

"Petitioner  contends  that  the  failure  to  convey 
to  Mr.  Coleman's  request  for  a  continuance  does 
not  constitute  misleading  'the  judge  or  any  judi- 
cial officer  by  an  artifice  or  false  statement  of 
fact  or  law.'  (Bus.  &  Prof.  Code.  §6068,  subd. 
(d).)  There  is  no  merit  to  this  contention.  The 
concealment  of  a  request  for  a  continuance  mis- 
leads the  judge  as  effectively  as  a  false  statement 
that    there    was    no    request.    No    distinction   can 


—21— 

therefore  be  drazvn  among  concealment,  half-truth 
and  false  statement  of  fact.  (See  Green  v.  State 
Bar,  213  Cal.  403,  405  [2  P.2d  340].)" 

In  view  of  the  foregoing  rules  and  the  Canons  of 
the  American  Bar  Association,  and  the  Rules  of  Pro- 
fessional Conduct  that  are  applicable  here,  and  the  or- 
ders and  mandates  made  in  this  case,  it  is  submitted 
that  Appellant  and  Mr.  West  have  not  only  failed  to 
comply  with  the  orders  of  the  court,  but  that  Mr.  West 
has  not  complied  with  the  duties  he  owed  the  court 
as  an  attorney,  and  by  the  Brief  that  he  has  prepared 
and  filed  herein,  he  insists  in  effect  that  he  and  Ap- 
pellant are  not  required  to  comply  with  the  Rules  of  Pro- 
fessional Conduct,  or  with  the  mandates  of  this  Court. 

E.  As  Above  Set  Forth,  Judge  Ferguson  Found  by  His 
Order  That  Appellant  Had  Failed  to  Comply  With 
Orders  of  the  Court,  and  Stated : 

"The  totality  of  the  circumstances  have  led  this 
court  to  the  conclusion  that  Mr.  West  simply  can- 
not represent  Smith  without  'assistance  by  consul- 
tation or  advice'  from  Mr.  Young.  Such  assist- 
ance has  been  given  in  the  past  and  there  is  no 
reason  to  believe  that  it  will  cease  in  the  future." 
[C.  T.  94]. 

One  clear  indication  that  such  assistance  will  not 
cease  is  evidenced  by  Appellant's  present  appeal.  To 
permit  Mr.  Young's  office  associate  to  now  counsel 
Appellant,  falls  within  the  statement  used  by  this  Court 
in  370  F.  2d  418,  at  424,  "This  is  too  easy  a  way  to 
avoid  the  disqualification." 

Judge  Ferguson  went  on  to  state  that,  "The  man- 
dates could  be  enforced  by  contempt  proceedings,  but 


—22— 

that  will  be  small  solace  to  Cord."  [C.  T.  94].  Thus, 
Judge  Ferguson  made  no  order  of  contempt,  nor  did 
he  on  his  own  motion  make  an  order  dismissing  the  ac- 
tion, notwithstanding  Appellant's  persistent  refusal  to 
comply  with  the  court  orders,  and  the  court's  findings 
thereon. 

The  undisputed  evidence  fully  sustains  the  order 
appealed  from. 

Conclusion. 

The  order  of  disqualification  of  George  O.  West,  as 
Appellant's  attorney,  and  the  order  staying  the  pro- 
ceedings should  be  affirmed. 

Most  respectfully  submitted, 

Mild  V.  Olson, 
William  K.  Woodburn  and 
Edward  D.  Neuhoff, 
By  MiLo  V.  Olson, 
Attorneys  for  Appellee  Cord. 


Certificate. 

I  certify  that  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18,  19  and  39  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Mild  V.  Olson 
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Pages  1-3  Transcript  of  May  15,  1967  Hearing  before 
Judge  Ferguson. 

Page  4  Exhibit  10  to  Olson  Affidavit — Cover  of  Peti- 
tion in  re  Clarke  v.  Yax. 


Los   Angeles,    California,    Monday,    May    15,    1967, 
10:00  A.  M. 


(Other  court  matters.) 

The  Court :    Mr.  Murphy. 

The  Clerk :  No.  6  on  the  calendar.  Case  No.  64-288- 
F,  Calvin  J.  Smith  v.  E.  L.  Cord,  et  al.,  hearing  plain- 
tiff's motion  to  continue  defendant's  motion  for  change 
of  venue  and  defendant's  motion  to  change  venue  to 
District  of  Nevada. 

Mr.  Olson:  Milo  V.  Olson,  ready  in  this  case  for 
one  of  the  moving  parties. 

Mr.  West :  May  it  please  the  court,  George  O.  West 
for  the  plaintiff  Smith. 

The  plaintiffs  are  moving  to  continue,  vi^e  request 
that  the  matter  be  continued,  if  possible,  for  a  period 
of  at  least  60  days,  for  the  reasons  set  forth  in  my 
affidavit. 

Although  I  am  recovered  from  the  injuries  I  suf- 
fered, I  am  now  in  the  headache  phase.  I  am  not  able 
to  devote  a  full  day,  or  even  more  than  an  hour  or  two, 
to  my  office.  There  are  quite  a  few  matters  raised  in 
the  22  pages  that  I  was  served  with  that  we  have  to 
more  or  less  set  forth  our  case,  the  number  of  witnesses 
and  so  on.  I  just  haven't  had  a  chance  to  sit  down 
with  Mr.  Smith  to  see  who  they  are.  So  I  can't  be 
more  specific,  other  than  to  say  at  this  time  that  they 
are  local  witnesses. 

The  Court :    Mr.  Olson. 

Mr.  Olson :  I  will  respond  to  the  motion  of  Mr. 
West  first,  your  Honor. 

Your  Honor,  it  might  seem  a  little  queer  and  odd 
that  we  didn't — 


The  Court:  In  view  of  the  background  of  the  case, 
Mr.  Olson,  you  might  need  to  explain  a  little. 

Mr.  Olson :    Yes,  your  Honor. 

There  is  a  serious  question — and  this  is  embarrassing 
to  me  to  bring  this  up  because  Mr.  West's  conduct  with 
us  has  been  gentlemanly,  he  has  appeared  to  be  making 
an  attempt  to  conduct  himself  as  a  lawyer  should — 
but  there  is  a  serious  question  of  whether  Mr.  West, 
in  representing  Mr.  Smith,  is  in  violation  of  the  man- 
date of  this  court.  And  I  call  this  to  your  Honor's  at- 
tention, so  your  Honor  can  do  as  your  Honor  sees  fit 
in  regard  to  the  mandate  at  this  point. 

For  example,  Mr.  West  refused  to  agree  that  Mr. 
Young  could  not  attend  the  deposition  of  Mr.  Smith, 
after  the  Court  of  Appeals  had  ruled  that  Mr.  Young 
was  disqualified  and  could  not,  directly  or  indirectly, 
represent  Mr.  Smith.  Mr.  Young,  Mr.  West  and  Mr. 
Smith  appeared  together  at  the  deposition. 

Tn  the  proceedings  before  the  Court  of  Appeals  Mr. 
West  permitted  his  client,  Mr.  Smith,  to  sign  an  af- 
fidavit that  was  specifically  prepared  by  Mr.  Young. 
Mr.  West  permitted  himself  to  join  in  the  points  and 
authorities  with  Mr.  Young. 

When  Mr.  Young  was  appearing  on  his  own  be- 
half before  the  Court  of  Appeals,  Mr.  West  joined  Mr. 
Young  in  the  motion  to  disqualify  two  members  of  the 
panel  of  the  Court  of  Appeals.  This  was  in  August  of 
1965,  I  believe,  or  thereabouts. 

Now,  they  are  currently  also  associated  in  the  Mobil 
Building  at  the  corner  of  Sixth  and  Flower,  Sixth 
Street  and  Flower. 

Consequently,  under  those  circumstances,  as  the 
Court  of  Appeals  said,  certainly  Mr.  Smith  can  find 
another  lawyer,  with  the  25,000  lawyers  there  are  in  the 
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State  of  California,  it  is  a  coincidence  that  Mr.  West 
now  is  Mr.  Smith's  attorney,  under  these  circumstances, 
and  is  an  office  associate  with  Mr.  Young. 

I  call  that  to  your  Honor's  attention  before  we  pro- 
ceed further.  That  is  one  of  the  reasons  we  think,  as 
far  as  a  continuance  is  concerned,  I  think  possibly 
there  should  be  a  continuance. 

The  Court :  I  don't  think  you  need  comment  on  it 
any  further,  Mr.  Olson.  I  think  the  problem  is  serious 
enough  that  the  motion  for  a  change  of  venue  should 
be  continued. 

And  at  the  same  time  that  I  continue  that  motion  the 
court  would  request  that  you  file  a  motion  setting  forth 
in  affidavit  form  the  other  matters  concerning  whether 
or  not  Mr.  West  can  continue  to  represent  Mr.  Smith, 
so  the  court  can  hear  both  matters  at  the  same  time. 

Mr.  Olson :    Very  well. 

The  Court :  This  will  take,  I  am  sure  will  be  most 
strongly  opposed. 

Now  the  60  days  will  be  during  the  time  when  we  will 
be  in  our  Judicial  Conference  of  the  Ninth  Circuit,  so 
I  will  continue  the  motion  on  change  of  venue  to  Au- 
gust 7th,  and  then  at  that  time  if  you  so  desire,  Mr. 
Olson,  if  you  will  set  the  matter  for  hearing  on  the 
same  date. 

Mr.  Olson :    Very  well,  your  Honor. 

The  Court :    Notice  waived  ? 

Mr.  Olson :    Notice  waived. 

The  Court :    Very  well. 

Mr.  Olson  :    Thank  you,  your  Honor. 

(Other  court  matters.) 
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PRELIMINARY  STATEMENT 

This  is  an  appeal  by  the  plaintiff  [Tr,  p.  119]  from 
a  judgment  of  dismissal  [Tr.  pp.  106-112]  holding  that 
plaintiff's  amended  complaint  did  not  state  a  claim 
upon  which  relief  could  be  granted  [Tr.  p.  109]  and 
that  defendants  were  entitled  to  summary  judgment 
because  there  was  no  triable  issue  of  fact  [Tr.  p.  112]. 

The  question  of  the  sufficiency  of  plaintiff's  com- 
plaint was  heard  by  this  Court  in  appeal  No.  19872 
{Erlich  'V.  Glasner)  and  reversed  on  the  grounds  that 
the  trial  court  failed  to  state  the  reasons  for  its  dismis- 
sal (Erlich  V.  Glasner,  9th  Cir.  1965,  352  P.  2d  119). 
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The  question  of  the  sufficiency  of  plaintiff's  amend- 
ed complaint  was  before  this  court  in  appeal  No.  20982 
(Erlich  V.  Glasner)  and  reversed  on  the  grounds  that 
the  District  Court  failed  to  comply  with  the  pro\'isions 
of  Rule  12  (b)  in  that  affidavits  submitted  by  defend- 
ants in  support  of  their  motion  to  dismiss  for  failure  to 
state  a  claim  required  this  court  to  treat  this  motion 
as  one  for  summary  judgment  under  Rule  56  (Erlich 
V.  Glasner,  9th  Cir.  1967,  374  F.  2d  681). 

This  matter  is  now  before  this  court  for  a  third  time. 

STATEMENT  AS  TO  JURISDICTION 

This  is  an  action  under  the  Civil  Rights  Act  (42 
U.S.C.A.  1983,  et  seq.).  Jurisdiction  lies  in  the  Federal 
Court  pursuant  to  28  U.S.C.A.  1343  [Tr.  p.  2]. 
The  judgment  of  October  30,  1967  [Tr.  pp.  116-118]  is 
a  final  decision,  reviewable  in  this  court  (28  U.S.C.A. 
1291). 

STATEMENT  AS  TO  FACTS 

The  facts  are  all  contained  in  the  amended  com- 
plaint [Tr.  pp.  2-6]  and  are  the  same  as  recited  in  the 
opinion  of  Erlich  v.  Glasner,  9th  Cir.,  1965,  352  F.  2d 
119,  120-121  and  Erlich  v.  Glasner,  9th  Cir.,  1967,  374 
F.  2d  681. 

David  Erlich  is  engaged  in  the  process  of  slaughter- 
ing and  processing  kosher  poultry,  which  he  distributes 
wholesale  and  retail  to  the  Jewish  populace  in  Los  An- 
geles and  neighboring  counties.  For  13  years  he  op- 
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erated  as  an  individual  under  the  fictitious  name  of 
West  Coast  Poultry  Company  [Complaint,  Par.  II,  Tr. 
p.  3].  In  August  of  1960  he  formed  a  corporation  known 
as  the  West  Coast  Poultry  Company  which  continued 
the  same  business  at  the  same  address.  Plaintiff  and 
his  wife  own  all  of  the  outstanding  shares  of  stock  in 
this  corporation  and  the  appellant  is  the  president  and 
general  manager  thereof.  [Complaint,  Par.  Ill,  Tr.  p. 
3]. 

The  defendant  Juda  Glasner  is  a  civil  service  em- 
ployee employed  by  the  Department  of  Health  of  the 
State  of  California  as  Kosher  Pood  Law  Representa- 
tive charged  with  the  enforcement  of  California  Penal 
Code  §383b.  [Complaint,  Par.  V,  Tr.  p.  3].  He  and  the 
defendants  Chaim  I.  Etner  and  Osher  Zilberstein  are 
also  engaged  in  business  under  the  fictitious  name  of 
United  Orthodox  Rabbinate  of  Greater  Los  Angeles 
[Complaint,  Par.  IV,  Tr.  p.  3].  Defendants  Juda  Glas- 
ner, Chaim  Etner  and  Osher  Zilberstein  as  alleged 
orthodox  Rabbis  contend  that  they,  and  only  they,  are 
empowered  and  have  full  and  complete  authority  to  dic- 
tate what  is  and  what  is  not  kosher.  [Complaint,  Par. 
VI,  Tr.  Y>.  3].  Thus  they  have  created  themselves  as  the 
sole  heirarchy  to  supervise  kashruth.  To  enforce  their 
dictatorshi])  and  comjiel  the  kosher  poultry  dealers  of 
Southern  California  to  retain  their  rabbinical  services, 
the  defendants  use  the  ])olice  enforceinent  i:)Osition  of 
defendant  Glasner,  California  Kosher  Food  Law  Rep- 
resentative, and  with  threats  of  criminal  prosecution 
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coerce  the  poultry  dealers  of  Southern  California  to  re- 
tain their  rabbinical  services  [Complaint,  Par.  VII,  Tr. 
p.  4]. 

To  compel  the  plaintiff  in  this  cause  to  retain  the 
rabbinical  services  of  the  United  Orthodox  Rabbinate 
of  Greater  Los  Angeles,  the  defendant  Juda  Glasner  in 
his  capacity  as  Kosher  Pood  Law  Representative  but 
not  within  his  duties  as  kosher  food  law  representative, 
filed  two  criminal  complaints  against  the  plaintiff, 
falsely  accusing-  him  of  violating  California  Penal  Code 
§383b  [Complaint,  Par.  VIII  (b) ;  Tr.  p.  4]. 

In  the  second  criminal  complaint  in  which  the  de- 
fendant Glasner  was  the  complaining  witness,  Sam  Sal- 
ter and  John  Reyna,  former  employees  of  the  plaintiff 
were  offered  payment  to  falsely  testify  under  oath  that 
the  plaintiff  was  not  slaughtering  chickens  pursuant 
to  orthodox  Hebrew  religious  requirements  [Com- 
plaint, Par.  VIII  (d) ;  Tr.  p.  4]. 

When  prosecution  of  the  plaintiff  under  California 
Penal  Code  §383b  was  unsuccessful,  the  defendants 
pursuant  to  their  conspiracy  to  compel  plaintiff  to  re- 
tain the  rabbinical  ser\ices  of  the  defendant.  United 
Orthodox  Rabbinate  of  Greater  Los  Angeles,  again 
with  Glasner  as  the  complaining  witness,  but  not  within 
his  duties  as  kosher  food  law  7'e])resentative,  filed  a 
series  of  criminal  complaints  against  Sidney  Abramo- 
vitz,  David  Glickman,  Bezlial  Orlanski  and  Neptali 
Friedman,  onployees  of  the  plaintiff,  falsely  charging 
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them  with  violating  California  Penal  Code  §383b,  so 
that  they  left  the  employ  of  the  plaintiff  [Complaint, 
Par.  VIII  (d)  to  (h)  ;  Tr.  pp.  4-5]. 

Still  in  pursuance  of  their  policy  of  coercion,  the  de- 
fendants communicated  with  the  customers  of  the  plain- 
tiff and  warned  them  that  if  they  purchased  kosher 
poultry  from  the  plaintiff  they  would  be  charged  by 
the  defendant  Glasner  with  a  violation  of  California 
Penal  Code  §383(b)  [Complaint,  Par.  Vlll(a) ;  Tr. 
p.  4],  and  to  show  that  they  meant  business,  the  defend- 
ants in  conformance  with  their  conspiracy,  entered  into 
a  champertous  agreement  with  competitors  of  the  plain- 
tiff, w^ho  commenced  an  action  in  the  Superior  Court 
of  the  State  of  California,  being  L.A.  Superior  Court 
action  No.  825,740  for  an  injunction  to  restrain  plain- 
tiff from  selling  poultry  unless  it  was  done  under  the 
supervision  of  these  defendants  [Complaint,  Par.  VIII 
(1);  Tr.  p.  5].  Furthermore,  by  means  of  advertising, 
these  defendants  cautioned  the  public  of  Southern  Cal- 
ifornia not  to  purchase  any  of  plaintiff's  kosher  pro- 
ducts [Complaint,  Par.  VIII  (b),  Tr.  p.  4]. 

An  amended  complaint  was  filed  in  which  it  was  al- 
leged in  paragraphs  VII  and  VIII  that  the  conduct  of 
the  defendant  Glasner  was:  "not  within  the  course  of 
his  duties  as  Kosher  Food  Law  representative."  [Tr. 
p.  4].  Plaintiff  further  amended  his  complaint  by  add- 
ing to  paragraph  IX,  allegations  that  the  interference 
l)y  the  defendants  with  the  business  of  the  West  Coast 
Poultry  Company  was  a  direct  interference  with  plain- 
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tiff's  right  to  peacefully  operate  his  business  and  earn 
a  livelihood  for  himself  and  his  family ;  all  in  violation 
of  the  privileges  and  immunities  guaranteed  to  him  as 
a  citizen  of  the  United  States  by  Section  1  of  Amend- 
ment XIV  of  the  Constitution  of  the  United  States. 

Plaintiff  in  his  amended  complaint  also  added  para- 
graph X  requesting  punitive  damages  [Tr.  p.  6]. 

Following  the  spreading  of  the  second  mandate, 
the  appellees  Judah  Grlasner  and  Chaim  I.  Etner  filed 
answers  to  the  amended  complaint  [Tr.  pp.  18-22].  The 
remaining  defendants,  through  their  attorney  Phil 
Silver,  served  plaintiff's  counsel  with  a  copy  of  an 
answer  but  never  filed  it. 

On  July  14, 1967  defendant  Judah  Glasner  filed  his 
motion  to  dismiss  the  amended  complaint  and  the  ac- 
tion on  the  grounds  that  the  amended  complaint  failed 
to  state  a  claim  against  this  defendant  [Tr.  pp.  23-24]. 

On  August  11,  1967  defendant  Judah  Glasner  filed 
an  amended  notice  of  motion  seeking  judgment  on  the 
pleadings,  summary  judgiiient  in  the  alternative  or 
both  [Tr.  p.  32], 

On  August  25,  1967  the  remaining  defendants  with 
the  exception  of  Chaim  I.  Etner,  filed  their  notice  of 
motion  to  dismiss  the  complaint  [sic]  and  for  entry  of 
summary  judgment  [Tr.  p.  50]. 

As  to  Chaim  I.  Etner,  a  settlement  was  concluded 
between  him  and  the  plaintiff  and  he  is  no  longer  a 
party  to  the  action. 
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On  October  10, 1967  the  court  granted  the  motions  to 
dismiss  and  for  smnmary  judgment  and  directed  that 
its  opinion  constitute  the  findings  [Tr.  pp.  106-112] 
(Erlich  V.  Glasner,  274  Fed.  Supp.  11).  On  October  30, 
1967  judgment  of  dismissal  was  entered  in  favor  of  the 
defendants  [Tr.  pp.  116-117]  and  this  appeal  thereupon 
followed  [Tr.  p.  119]. 

CONTENTIONS  AND  ISSUES 

The  primary  issue,  of  com-se,  is  the  right  of  plain- 
tiff Da\'id  Erlich  to  maintain  his  present  law  suit  for 
violation  of  his  civil  rights.  No  adjudication  on  the 
merits  has  been  had  and  the  trial  court  has  denied  him 
an  opportunity  to  go  to  trial  on  the  grounds  that : 

1.  The  West  Coast  Poultry  Company,  a  California 
corporation  is  the  victim,  and  not  the  plaintiff,  and  a 
corporation  cannot  maintain  an  action  under  the  Civil 
Rights  Act. 

2.  What  defendant  Judah  Glasner  did  as  Kosher 
Food  Law  Inspector  of  the  State  of  California  was  dis- 
cretionary acts  within  the  scope  of  his  duties  and  there- 
for he  was  immune  from  prosecution  under  the  Civil 
Rights  Act. 

Plaintiff  David  Erlich  contends: 

1.  That  the  activities  of  the  defendants  injured  the 
plaintiff,  not  the  corporation. 
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2.  That  except  for  judges,  legislators  and  prosecu- 
tors, state  officials  are  not  immune  from  being  sued  for 
violation  of  the  Civdl  Rights  Act. 

3.  That  regardless,  the  overt  acts  of  the  defendants 
alleged  in  Paragraph  VIII  of  the  complaint  [Tr.  pp. 
4-5]  were  not  discretionary  acts  Avithin  the  course  of 
the  duties  of  the  Kosher  Food  Law  Inspector. 

The  issues  presented  on  this  appeal  are : 

1.  Did  DaAid  Erlich  in  his  amended  complaint  set 
forth  sufficient  injuries  to  himself  so  that  he  is  a  prop- 
er plaintiff  in  this  law  suit  for  violation  of  his  civil 
rights. 

2.  Is  the  Kosher  Food  Law  Inspector  of  the  State 
of  California  immune  from  suit  under  the  Civil  Rights 
Act  for  discretionary  acts  done  in  the  course  of  his 
duties. 

3.  Are  the  overt  acts  charged  in  the  amended  com- 
plaint discretionary  activities  performed  by  defendant 
Glasner  in  the  course  of  his  duties. 

SPECinCATION  OF  ERRORS 

The  trial  court  erred  in  the  following  respects : 

1.  Holding  that  any  injury  which  occurred  because 
of  violation  of  the  Civil  Rights  Act  was  done  to  West 
Coast  Poultry  Company,  a  California  corporation,  and 
not  to  plaintiff  as  an  individual  [Tr.  pp.  108-109] . 
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2.  Holding  that  immunity  to  a  State  Officer  for  dis- 
cretionary acts  was  an  absolute  defense  in  the  federal 
court  for  violation  of  the  Civil  Rights  Act  [Tr.  pp. 
109-111]. 

3.  Holding  that  the  activities  of  the  defendant  Glas- 
ner  fell  within  the  letter  of  his  discretionary  duties 
thus  clothing  him  with  immunity  under  the  circum- 
stances of  this  case  [Tr.  p.  111]. 

4.  Holding  that  plaintiff  expects  this  court  and  a 
jury  to  determine  what  is  Kosher  and  what  is  treife 
[Tr.  pp.  111-112]. 

5.  Holding  that  there  is  no  triable  issue  of  fact  in 
this  cause  [Tr.  pp.  109-112]. 

ARGUMENT 

POINT  I 

REGARDING  THE  QUESTION  OF  IMMUNITY 

In  holding  that  defendant  Judah  Glasner  as  a  state 
officer  was  not  subject  to  an  action  for  violation  of  the 
Civil  Rights  Act  for  his  discretionary  acts  within  the 
scope  of  his  authority  this  trial  court  relied  on  Hoffman 
V.  Hal  den,  9th  Cir.,  1959,  268  Fed.  2d  280  [Tr.  p.  110; 
Erlich  r.  Glasner,  274  Fed.  Supp.  11,  pp.  13-14]. 

Unquestionably,  that  was  the  decision  of  this  Court 
in  Hoffman  v.  Halden  when  it  was  decided  in  1959. 
However,  subsequently  the  Supreme  Court  in  1961  de- 
cided Monroe  v.  Pape  (Monroe  v.  Pape,  1961,  365  U.S. 
167;  81  S.  Ct.  473;  5  L.  Ed.  2d  492)  which  held  that 
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public  officials  (judges,  prosecutors  and  legislators  ex- 
cepted) have  no  immunity  under  state  law  in  an  action 
brought  under  the  Civil  Rights  Act. 

When  the  same  question  presented  itself  again  to 
this  Court  in  1962  (CoJmi  v.  N orris,  9th  Cir.,  1962,  300 
Fed.  2d  24)  this  Court  on  the  basis  of  Monroe  v.  Pape 
rejected  the  same  defense  of  state  immunity  and  over- 
ruled its  former  holding  in  H  off  man  v.  Hal  den.  In  dis- 
cussing immunity  this  Court  in  Cohen  v.  Norris  stated 
on  p.  33 : 

''Monroe  r.  Pope  involved  police  officers  and, 
while  the  opinion  of  the  court  does  not  specifically 
discuss  immunity,  the  result  reached  necessarily 
implies  rejection  of  such  a  defense  as  a  general 
proposition.  As  appellees  concede,  they  would  not 
be  immune  from  liability  had  an  action  been 
brought  against  them  in  the  courts  of  California 
for  false  arrest  and  imprisonment.  See  Miller  v. 
Gloss,  44  Cal.  2d  359,  282  P.  2d  501.  But  in  any 
event,  no  local  rule  of  immunity  unassociated  with 
a  generally  recognized  common-law  immunity  can 
stand  as  a  defense  in  a  Civil  Rights  Acts  case." 

In  Nelson  v.  Knox  (6th  Cir.  1958),  256  F.  2d  312, 
314  it  was  stated : 

"We  hold  at  the  outset  that  the  extent  of  the 
defendant's  insulation  from  liability  under  the 
Civil  Rights  Act  cannot  properly  be  determined  by 
reference  to  the  local  rule  in  Michigan.  Surely  each 
state  cannot  be  left  to  decide  for  itself  which  of  its 
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officials  are  completely  immune  from  liability  for 
depriving  a  citizen  of  rights  granted  by  the  federal 
constitution.  The  question  must  be  decided  as  a 
matter  of  general  law." 

In  at  least  one  instance  the  defense  of  immunity 
from  prosecution  heretofore  available  to  Judges,  Pros- 
ecutors and  Legislators  (Agnew  v.  Moody  (9th  Cir., 
1964),  330  F.  2d  868),  was  held  not  applicable  as  a  de- 
fense when  the  offender  acts  in  some  capacity  other 
than  in  the  position  which  grants  him  the  immunity. 
Such  a  situation  presented  itself  in  Rohichaud  v.  Ronan 
(9th  Cir.  1965),  351  F.  2d  533,  where  the  plaintiff 
brought  an  action  under  the  Civil  Rights  Act  against 
the  county  attorney  and  the  deputy  county  attorney 
from  Maricopa  County,  Arizona.  The  defendants  plead- 
ed that  they  were  immune  from  liability  for  acts  com- 
mitted in  the  performance  of  their  official  duties,  and 
the  trial  court  dismissed  the  complaint.  In  reversing, 
the  appellate  court  stated  on  page  536 : 

"We  believe,  however,  that  when  a  prosecuting 
attorney  acts  in  some  capacity  other  than  his  quasi- 
judicial  cajjacity,  then  the  reason  for  his  immunity 
— integral  relationship  between  his  acts  and  the 
judicial  process — ceases  to  exist.  If  he  acts  in  the 
role  of  a  policeman,  then  why  should  he  not  be 
liable,  as  is  the  policeman,  if,  in  so  acting,  he  has 
deprived  the  plaintiff  of  rights,  privileges,  or  im- 
munities secured  by  the  Federal  Constitution  and 
Laws?  (citations.)  To  us,  it  seems  neither  appro- 
priate nor  justifiable  that,  for  the  same  act,  im- 
munity should  protect  the  one  and  not  the  other." 
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and  the  Court  further  stated  on  pages  537-538 : 

"The  title  of  office,  quasi- judicial  or  even  ju- 
dicial, does  not,  of  itself,  immunize  the  officer  from 
responsibility  for  unlawful  acts  which  cannot  be 
said  to  constitute  an  integral  part  of  judicial  pro- 
cess." 

In  further  support  of  its  ruling  that  immunity  pre- 
cluded the  present  action,  the  trial  court  referred  to 
Pierson  v.  Ray,  1967,  386  U.S.  547,  87  S.  Ct.  1213,  18 
L.  Ed.  2d  288  and  applied  it  to  the  present  cause  as 
follows  [Tr.  p.  Ill ;  Erlich  v.  Glasner,  274  F.  Supp.  11, 
14]: 

"In  that  case  police  officers  were  acting  under  an 
unconstitutional  law  and  the  court  held  that,  if 
they  were  acting  in  good  faith,  no  liability  ensued. 
Here,  we  are  dealing  with  a  state  representative 
acting  within  his  discretionary  duties  and  whether 
or  not  in  so  acting  he  is  clothed  with  immunity 
from  liability  under  the  Civil  Rights  Act.  To  hold 
that  the  Kosher  Food  Law  Representative  or  any- 
one in  a  similar  position  is  required  to  establish  his 
good  faith  in  a  court  after  his  activity  was  within 
his  discretionary  duties  would  lead  to  endless  har- 
assment and  ultimate  frustration  in  carrying  out 
his  duties.  It  is,  therefore,  concluded  that  defend- 
ant Glasner 's  activit}-  falls  within  the  letter  of  his 
discretionary  duties  and  that  he  is  clothed  with 
immunity  imder  the  circumstances  of  this  case." 
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It  is  respectfully  submitted  that  the  trial  court's 
conception  of  Pierson  v.  Ray  is  not  correct  for  Pierson 
V.  Raij  only  held  that  good  faith  and  probable  cause 
which  is  available  as  a  defense  to  a  public  official  in 
a  state  court  action  is  also  available  as  a  defense  in  an 
action  under  Sec.  1983  of  the  Civil  Rights  Act.  As  Mr. 
Chiff  Justice  Warren  stated  (386  U.S.  557;  87  S.  Ct. 
p.  1219)  : 

"We  hold  that  the  defense  of  good  faith  and 
probable  cause,  which  the  Court  of  Appeals  foimd 
available  to  the  officers  in  the  common-law  action 
for  false  arrest  and  imprisonment,  is  also  avail- 
able to  them  in  the  action  under  Sec.  1983.  This 
holding  does  not,  however,  mean  that  the  complaint 
should  be  dismissed." 

This  holding  is  merely  that  good  faith  and  prob- 
able cause  is  a  defense;  to  be  pleaded  and  proved  by 
defendants  as  any  other  defense.  That  this  seems  to  be 
the  correct  interpretation  is  indicated  by  the  decision 
of  this  Court  in  Notaras  v.  Ramon,  9th  Cir.,  1967,  383 
Fed.  2d  403,  404  holding  that  good  faith  was  an  issue 
in  that  cause  having  been  tendered  as  a  defense  in  the 
])re-trial  order. 

That  Pierson  v.  Ray  means  that  good  faith  and 
prol)ab]e  cause  is  an  affirmative  defense  is  the  conclu- 
sion also  reached  by  Judge  Hauk  in  Herhert  v.  Morley, 
U.S.  D.  C.  Central  Div.  Calif.,  1967,  273  Fed.  Supp. 
800  where  it  is  stated  on  p.  805 : 
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"While  affirming  the  doctrine  of  Monroe  v. 
Pape,  365  U.S.  167,  81  S.  Ct.  473,  5  L.  Ed.  2d  492 
(1961)  supra,  that  police  officers  are  subject  to 
suit  under  Sec.  1983,  the  Court  specifically  held 
that  'the  defense  of  good  faith  and  probable  cause 
*  *  *  available  to  the  officers  in  the  common-law 
action  for  false  arrest  and  imprisonment,  is  also 
available  to  them  in  the  action  under  Sec.  1983.' 
386  U.S.  547,  557,  87  S.  Ct.  1213,  1219, 18  L.  Ed.  2d 
288,296  (1967)." 

In  support  of  its  position  that  immunity  shielded 
defendant  Judah  Glasner,  an  employee  of  the  State  of 
California  for  his  discretionary  acts  within  the  scope  of 
his  authority,  the  Trial  Court  in  its  opinion  (which  is 
also  the  findings)  refers  to  S.  &  '8.  Logging  Co.  v. 
Barker,  9th  Cir.,  1966,  366  Fed.  2d  617  which  while 
not  determining  the  application  of  immunity  in  Civil 
Rights  cases  did  refer  to  Norton  v.  McShane,  5th  Cir., 
1964,  332  Fed.  2d  855  [Tr.  p.  110;  Erlich  v.  Glasner, 
274Fed.  Supp.  p.  14]. 

S.  cO  S.  Logging  Co.  was,  of  course,  not  a  Civil 
Rights  case.  It  was  an  action  for  violation  of  the  anti- 
trust laws  brought  under  Sec.  4  and  Sections  1  and  2 
of  the  Sherman  Act  (159  Sc.  A.  1,  2)  of  the  Clayton  Act 
(15  U.S.C.A.  15)  against  employees  of  the  Federal 
Government. 

Norton  v.  McShane  was  an  action  brought  by  plain- 
tiffs against  officials  of  the  United  States  Department 
of  Justice  to  recover  damages  for  alleged  deprivation 
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of  their  rights  uuder  the  Civil  Rights  Act.  In  affirming 
a  judgment  for  defendants,  however,  the  appellate 
court  was  careful  to  point  out  that  Sec.  1983  is 
applicable  only  to  deprivation  of  rights  when  defend- 
ant is  acting  under  color  of  state  law,  not  federal  law 
(Norton  v.  McShane,  Supra  on  p.  862). 

If  in  the  present  cause  defendant  Judah  Glasner 
was  charged  with  acting  under  color  of  federal  law, 
Norton  v.  McShane  could  be  applicable. 

The  trial  court  also  relied  on  Glickman  v.  Glasner, 
230  C.A.  2d,  120,  40  Cal.  Rptr.  719  [Tr.  p.  109,  Erlich 
V.  Glasner,  274  F.  Supp.  11,  p.  13]  that  Glasner's 
activity  was  within  his  discretionary  duties  and  there- 
for he  was  immune  from  tort  liability.  However,  Mon- 
roe V.  Pape,  1961,  365  U.S.  167  (81  S.  Ct.  473,  5  L.  Ed. 
2d  492)  and  Cohen  v.  N orris  (9th  Cir.,  1962)  300  Fed. 
2d,  24,  33  have  now  definitely  established  that  state  im- 
munity from  tort  liability  is  not  available  as  a  defense 
in  an  action  brought  under  the  Civil  Rights  Act. 

In  Sava  v.  Fuller,  1967,  249  C.A.  2d  281 ;  57  Cal. 
Rptr.  312,  it  is  stated  on  p.  288: 

"The  case  of  Gliclman  v.  Glasner,  supra,  is 
troublesome.  No  specific  immunity  appears  to  have 
been  involved.  The  court  based  its  holding  upon 
the  fact  that  the  public  employee  was  engaged  in 
the  exercise  of  a  discretionary  function.  On  the 
other  hand,  section  820.2  [Government  Code]  was 
not  irientioned.  The  court  did  not  consider  whether 
the  libel  'resulted  from'  the  exercise  of  a  discre- 
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tionary  function.  Neither  did  it  consider  any  of  the 
many  eases  which  have  construed  the  Federal  Tort 
Claims  Liability  Act.  (28  U.S.C.A.,  Sec.  2680, 
Subd.  (a).)" 

In  passing  it  should  be  noted  that  the  office  of 
Kosher  Food  Law  Inspector  was  not  created  by  the 
Legislature  of  the  State  of  California,  but  by  the  State 
Personnel  Board  at  the  request  of  the  Department  of 
Public  Health  to  carry  out  the  provisions  of  Calif. 
Health  and  Safety  Code,  Sec.  214.  Under  Sec.  214  the 
Calif.  Department  of  Public  Health  has  the  respon- 
sibility for  enforcement  of  Section  383b  of  the  Penal 
Code.  (Glasner  v.  Department  of  Public  Health,  1967, 
253  A.C.A.  813;  61  Cal.  Rptr.  415.)  In  other  words, 
Glasner  was  only  a  police  officer  with  limited  duties, 

POINT  n 

REGARDING  THE  DISCRETIONARY  ACTS  OF  THE 
DEFENDANT  GLASNER. 

In  concluding  that  the  defendant  Glasner  was  im- 
mune from  prosecution  imder  the  Civil  Rights  Act,  the 
Trial  Court  referred  to  his  discretionary  activities 
within  the  scope  of  his  authority. 

As  the  Trial  Court  stated : 

"It  is,  therefore,  conclud.ed  that  defendant 
Glasner 's  activity  falls  within  the  letter  of  discre- 
tionary duties  and  that  he  is  clothed  with  inmiunity 
under  the  circumstances  of  this  case."  [Tr.  p.  Ill; 
ErlicJi  V.  Glasner,  274  Fed.  Supp.  on  p.  14.] 
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It  is  respectfully  subniitted  that  this  statement  by  the 
Trial  Court  is  in  error.  While  the  duties  of  Kosher  Food 
Law  Inspector  may  have  allowed  him  to  exercise  discre- 
tion [Fn.,  Tr.  pp.  110,  111;  Erlich  v.  Glasner,  274  Fed. 
Supp.  on  p.  13],  the  actual  conduct  of  the  defendant 
Judah  Glasner  as  Kosher  Food  Law  Inspector  as  al- 
leged in  the  amended  complaint  were  definitely  not 
within  his  discretionary  duties  in  that  respect.  For  ex- 
ample, the  mere  fact  that  as  Kosher  Food  Law  Inspec- 
tor, defendant  Glasner  was  authorized  to  enforce  vio- 
lations of  Penal  Code,  Section  383b  (California  Health 
and  Safety  Code,  Section  214)  did  not  authorize  him  to 
employ  tainted  testimony  to  secure  a  conviction.  (Com- 
plaint, Paragraph  VII  g;  [Tr.  p.  5].) 

If  the  West  Coast  Poultry  Company,  a  California 
corporation,  violated  Penal  Code,  Section  383b,  pre- 
sumably under  his  duties  as  the  Kosher  Food  Law  In- 
spector the  defendant  Glasner  had  the  authority  to  issue 
a  complaint  against  the  corporation  charging  such  viola- 
tion ;  but,  he  did  not  have  the  discretion  to  determine  to 
by-pass  the  corporate  offender  and  charge  Erlich,  an 
individual,  as  the  culprit.  (ParagTaph  VIII  c)  [Tr.  p. 
4]. 

Presumably  the  defendant  Glasner  as  the  Kosher 
Food  Law  Inspector  may  have  had  discretion  to  proceed 
against  the  West  Coast  Poultry  Company,  a  corpora- 
tion, and  Erlich,  an  individual,  for  violating  Penal 
Code,  Section  383b,  but  it  certainly  wasn't  within  the 
scope  of  his  duties  to  deliberately  hound  and  harass 
the  employees  of  the  corporation  and  of  plaintiff  so 
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that  they  would  leave  the  employ  of  the  corporation  and 
the  plaintiff  (Paragraph  VII,  d  through  f  [Tr.  pp.  4, 
5].) 

Presumably  the  defendant  Glasner  as  the  Kosher 
Food  Law  Inspector  had  discretion  to  report  violations 
of  the  kosher  food  law  committed  by  plaintiff  to  his  su- 
periors in  the  California  Department  of  Public  Health, 
or  even  to  prosecuting  officials ;  but  it  was  not  a  discre- 
tionary activity  on  his  part  to  enter  into  chanipertous 
agreements  with  competitors  of  Erlich  to  commence  in- 
junction proceedings  to  restrain  Erlich  from  selling 
kosher  poultry  unless  he  retained  the  rabbinical  ser- 
vices of  the  defendants.  (Paragraph  VIII  i,  [Tr.  ]>.  5; 
and  affidavit  of  Samuel  Goss,  Tr.  pp.  88-90].) 

Without  unduly  burdening  this  Court,  it  is  respect- 
fully submitted  that  there  is  sufficient  evidence  avail- 
able that  what  the  defendant  Glasner  did  under  color 
of  State  law,  was  not  acti"^aty  within  the  letter  of  his 
discretionary  duties. 

POINT  in 

REGARDING  THE  QUESTION  OF  ORTHODOX 
JUDAISM. 

The  Trial  Coui-t  is  under  the  impression  that  it 
would  be  called  ujion  to  decide  as  a  matter  of  fact: 

"Who  is  and  who  is  not  an  orthodox  Rabbi,  what 
is  and  what  is  not  kosher  poultry,  and  whether 
plaintiffs  Schoictim  were  treife.'"'  (Tr.  [).  112; 
Erlich  V.  Glmtier,  274  Fed.  Supp.  on.  p.  14.) 
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Plaintiff  differs.  Orthodoxy  and  kosher  are  not  is- 
sues in  the  cause,  and  their  appearance  therein  was 
interjected  by  defendants,  not  by  the  plaintiff.  The 
defendant,  Judah  Glasner,  conunences  his  affidavit  in 
support  of  a  motion  for  summary  judgment  as  follows 
[Tr.  p.  45] : 

"That  I  am  and  at  all  tunes  mentioned  in  plaintiffs 
Amended  Complaint  have  been  an  ordained  Ortho- 
dox Rabbi  in  good  standing  and  accredited  to  func- 
ion  in  all  spheres  of  Rabbinate, ..." 

Since  this  is  not  a  true  statement,  plaintiff  immediately 
furnished  the  Court  with  facts  to  impeach  Glasner. 

The  question  is,  not  Orthodoxy,  but  what  Grlasner 
did  in  his  capacity  as  Kosher  Food  Law  Inspector ;  and 
under  those  circumstances  it  is  immaterial  whether  he 
was  an  Orthodox  Rabbi  as  required  by  the  State  of 
California,  or  not.  However,  if  for  some  reason  the  de- 
fendant feels  that  it  is  important  that  Glasner  estab- 
lish his  status  as  an  Orthodox  Rabbi,  obviously  plain- 
tiff should  be  permitted  to  produce  evidence  that  in 
his  synagogues  he  permits  mixed  seating  [Tr.  pp.  67- 
72] ;  and  that  mixed  seating  is  hei'etical  (Katz  v.  Sing- 
erman,  La.  1960, 120  So.  2d  670 ;  Fisher  v.  Congregation 
B'nai  Yitzhok,  Pa.  1955.  177  Pa.  Super.  359,  110  A.  2d 
881 ;  Vavis  v.  Scher,  Mich.  1959,  356  Mich.  291,  97  N.W. 
2d  137  [Tr.  p.  94]).  That  at  least  would  aid  the  trier  of 
fact,  whether  Court  or  Jui'v,  to  determine  what  weight 
to  give  to  the  testimony  of  defendant  Glasner. 
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The  question  then  is  not  one  of  RablDinical  Ortho- 
doxy or  kosher  poultiy,  or  whether  plaintiff's  Schoie- 
tim  were  treife,  but  the  activities  of  defendant  Grlasner 
in  his  capacity  as  Kosher  Food  Law  Inspector  of  the 
State  of  California.  Of  course,  should  the  defendant 
Glasner  not  raise  the  question  of  his  rabbinical  Ortho- 
doxy upon  the  trial  of  the  action,  obviously  it  could  not 
be  an  issue  for  determination  by  the  trier  of  fact. 

POINT  IV 

REGARDING  THE  DEPRIVATION  OF  PLAINTIFF'S 
CONSTITUTIONAL  RIGHTS  UNDER  THE  FOUR- 
TEENTH AMENDMENT. 

In  entering-  judgment  for-  the  defendants  the  trial 
court  stated: 

"The  plaintiff  in  the  original  action  was  the 
corporation.  West  Coast  Poultry  Company,  which 
complaint  was  dismissed  because  a  corporation  is 
not  a  jjerson  within  the  meaning  of  the  Civil  Rights 
Act.  In  the  amended  complaint  of  the  present  ac- 
tion which  was  then  filed,  David  Erlich,  the  stock- 
holder, is  the  plaintiff."  (Tr.  p.  107;  Erlich  v. 
Glasner,  274  F.  Supp.  on  p.  12.) 

The  statement  is  not  correct.  West  Coast  Poultry 
Co.,  the  corporation  was  never  a  party  to  this  action. 
David  Erlich  was  always  the  plaintiff  in  this  cause.  He 
filed  the  oi'iginal  complaint  and  the  amended  com- 
pliant. {Erlich  V.  Glasner,  1967,  374  Fed.  2d  681,  682.) 
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West  Coast  Poultry,  the  corporation,  was  the  plain- 
tiff in  another  action  (No.  64-931  CC)  which  was  dis- 
missed under  the  doctrine  of  Hague  v.  C.I.O.  (1939), 
307  U.S.  496,  [59  S.  Ct.  954,  83  L.  Ed.  1423]  that  a  cor- 
poration may  not  maintain  an  action  nnder  the  Civil 
Rights  Act.  Erlich  was  not  a  party  to  that  action  and 
of  course  is  not  hound  by  that  judgment. 

Erlich  brings  the  present  action  because  of  injuries 
done  to  him  personally.  That  he  personally  was  the  vic- 
tim of  defendants'  acts  is  evidenced  by  the  following: 

a.  Since  Erlich  is  the  dominant  shareholder  in 
the  corporation,  an  attack  upon  the  corporation  is 
a  direct  injury  to  plaintiff's  property  consisting 
of  his  ownership  of  shares  in  the  corporation. 

b.  Under  the  privileges  and  immunities  section 
of  Section  1,  Article  XIV  of  the  United  States 
Constitution,  Erlich  is  guaranteed  this  right  to 
pursue  a  lawful  occupation  and  earn  a  living  for 
himself  and  his  family  without  interference  by  de- 
fendants. 

c.  That  several  of  the  overt  acts  alleged  in  para- 
graph VIII  of  the  amended  complaint,  are  direct- 
ed against  the  plaintiff  jjersonally,  and  not  against 
the  corporation  [Tr.  p.  4-5]. 
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A. 

Regarding  the  Injury  to  the  Plaintiff  as  a  Shareholder 
of  West  Coast  Poultry  Company,  a  California  Cor- 
poration. 

While  it  is  true  that  Section  1983  permits  relief 
only  to  natural  persons  because  only  natural  persons 
and  not  artificial  persons  are  citizens  of  the  United 
States  entitled  to  the  privileges  and  immunities  under 
Section  1  of  the  XIV  Amendment  {Hague  v.  C.I.O. 
(1939),  307  U.S.  496,  514,  59  S.  Ct.  954,  83  L.  Ed.  1423), 
nevertheless  "a  corporation  is  a  'person'  within  the 
meaning  of  the  due  process  and  equal  protection  clauses 
of  the  Fourteenth  Amendment.  ..."  {Louis  K.  Liggett 
Co.  V.  BaUridge  (1928),  278  U.S.  105,  111  [49  S.  Ct. 
57,  58,  73  L.Ed.  204]). 

A  person's  business,  whether  corporate  or  individ- 
ual is  also  a  property  right  {Louis  K.  Liggett  Co.  v. 
Baldridge,  supra.) 

In  California  shares  of  stock  are  personal  property 
{KirMand  v.  Levin  (1923),  63  Cal.  App.  589,  590 
[219  Pac.  455]),  and  although  the  owner  of  shares  is 
not  the  owner  of  the  corporate  assets,  he  has  a  right  to 
share  in  the  corporate  earnings  and  assets  after  dissolu- 
tion {Rhode  Island  Hospital  Trust  Co.  v.  Doughton 
(1925),  270  U.S.  69,  81  [46  S.  Ct.  256,  258]  70  L.  Ed. 
475).  Since  the  value  of  shares  is  determined  by  the 
corporation's  assets  and  earnings,  any  impairment  of 
the  corporation's  property  or  its  earning  power  re- 
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duces  the  value  of  the  stock  and  proportionally  dimin- 
ishes the  value  of  the  shareholders  property  {Burke  v. 
Badlmi  (1881),  57  Cal.  594,  601). 

Plaintiff  and  his  wife  own  all  of  the  outstanding 
shares  of  ^ock  in  West  Coast  Poultry  Company 
[Amended  Complaint,  par.  Ill,  Tr,  p.  3].  The  conduct 
of  the  defendants  as  alleged  in  the  amended  complaint 
was  in  violation  of  the  privileges  and  immunities  of 
the  plaintiff  to  own  property  as  guaranteed  to  him  by 
Section  1,  Article  XIV,  of  the  United  States  Consti- 
tution. 

Moreover,  a  cause  of  action  may  exist  in  favor  of 
both  the  corporation  and  the  stockholder. 

In  Sutter  v.  General  Petroleum  Corp.  (1946),  28 
Cal.  2d  525,  170  P.  2d  898,  plaintiff  conmienced  an  ac- 
tion for  fraud.  The  plaintiff  contended  that  by  fraud- 
ulent representations  and  promises  he  was  induced  to 
participate  in  the  organization  and  financing  of  a  cor- 
poration. The  trial  court  dismissed  the  cause  of  action 
on  the  grounds  that  the  injuries  complained  of  were 
done  to  the  corporation  and  not  the  plaintiff  as  a  share- 
holder and  that  since  the  cause  of  action  was  not  de- 
rivative or  representative  in  which  the  shareholders 
would  sue  in  behalf  of  the  corporation,  no  cause  of 
action  was  stated. 

In  reversing  the  Supreme  Court  of  the  State  of  Cali- 
fornia said  as  follows  on  page  530: 
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"Generally  a  stockholder  may  not  maintain  an 
action  in  his  own  behalf  for  a  wrong  done  by  a 
third  person  to  the  cor]ioration  on  the  theory  that 
such  wrong  devalued  his  stock  and  the  stock  of  the 
other  shareholders,  for  such  an  action  would  au- 
thorize multitudinous  litigation  and  ignore  the 
corporate  entity.  Under  proper  circumstances  a 
stockholder  may  bring  a  representative  action  or 
derivative  action  on  l^ehalf  of  the  corporation,  (ci- 
tations.) But  'If  the  injury  is  one  to  the  plaintiff 
as  a  stockholder  and  to  him  individually  and  not  to 
the  corporation,  as  where  the  action  is  based  on  a 
contract  to  which  he  is  a  party,  or  on  a  right  belong- 
ing severally  to  him,  or  on  a  fraud  affecting  him 
directly,  it  is  an  individual  action.  .  .  .  The  action 
is  derivative,  i.e.,  in  the  corporate  right,  if  the 
gravamen  of  the  complaint  is  injury  to  the  corpor- 
ation, or  to  the  whole  body  of  its  stock  or  property 
without  any  severance  or  distribution  among  in- 
di^ndual  holders,  or  if  it  seeks  to  recover  assets 
for  the  corporation  or  to  prevent  the  dissipation  of 
its  assets.'  (citations.)  And  a  stockholder  may  sue 
as  an  individual  where  he  is  directly  and  indi- 
vidually injured  although  the  corporation  may  also 
have  a  cause  of  action  for  the  same  wrong.  (Cita- 
tions.)" 

And  again  on  page  531 : 

"In  that  fashion  the  defect  in  the  island  and  the 
failure  to  perform  the  promises  injured  the  Devel- 
opment Company  and  Rincon  Company  but  there 
was  also  a  direct  individual  injury  to  plaintiff  Sut- 
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ter,  and,  as  we  have  seen,  the  dual  nature  of  the  in- 
jury does  not  necessarily  preclude  an  action  by  the 
stockholders  as  an  individual.  Defendants,  by  their 
promises  and  representations  induced  plaintiff  to 
form  the  corporation  and  invest  his  money  therein, 
and  then  breached  their  duty  of  honest  dealing 
with  him.  By  way  of  damages  plaintiff  Sutter 
asserts  that  because  of  the  false  representations 
he  invested  $33,440  in  the  venture  and  the  Rincon 
Company,  and  that  as  the  result  of  the  fraud  of 
defendants  the  stock  in  the  Rincon  Company  be- 
came valueless. 

"While  ordinarily  a  stockholder  may  not  sue 
individually  for  impairment  of  a  corporation's  as- 
sets rendering  the  stock  worthless,  3'et  here  that  re- 
sult is  merely  one  method  of  ascertaining  the  amount 
of  damages  suffered  by  Sutter.  He  lost  his  invest- 
ment which  was  represented  by  the  stock,  and  its 
reduction  in  value  would  be  the  extent  of  his  loss. 
The  damages  all  flowed  from  the  tort  of  the  de- 
fendants." 
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B. 

The  Interference  by  the  Defendants  With  the  Plain- 
tiff's Right  to  Earn  a  Living  for  Himself  and  His 
Family  Is  a  Violation  of  Plaintiff's  Rights  Under  the 
Fourteenth  Amendment. 

The  right  to  earn  a  living  is  a  property  right  guar- 
anteed to  the  plaintiff  under  the  due  process  clause  of 
the  Fifth  Amendment  to  the  Federal  Constitution  (Be 
Mille  V.  American  Federation  of  Radio  Artists  (1947), 
31  Cal.  2d  139, 153  [187  P.  2d  769] ;  Van  Zandt  v.  McKee 
(5th  Cir.,  1953),  202  Fed.  Rep.  2d  490,  491)  and  also 
under  the  due  process  clause  of  the  Fourteenth  Amend- 
ment to  the  Federal  Constitution  (Truax  v.  Corrigan 
(1921),  257  U.S.  312,  327  [42  S.  Ct.  124, 127 ;  66  L.  Ed. 
54] ;  Wallace  v.  Ford  [D.  C.  Texas,  1937],  21  F.  Supp. 
624,  628). 

Truax  v.  Corrigan,  supra,  involved  the  question  of 
a  right  to  picket.  The  court  stated  on  page  327 : 

"Plaintiff's  business  is  a  property  right  (cita- 
tion), and  free  access  for  employees,  owner,  and 
customers  to  his  place  of  business  is  incident  to 
such  right.  Intentional  injury  caused  to  either  or 
both  by  a  conspiracy  is  a  tort.  Concert  of  action  is 
a  conspiracy,  if  its  object  is  unlawful  or  if  the 
means  used  are  unlawful." 

It  is  undisputed  that  the  defendants  and  each  of 
them  are  interfering  with  the  plaintiff's  right  to  earn  a 
living  by  attempting  to  compel  him  to  join  and  operate 
his  business  only  pursuant  to  their  rabbinical  organi- 
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zation.  It  is  also  undisiDuted  that  the  defendant  Glasner, 
the  Kosher  Food  Law  Representative,  is  using  his  of- 
ficial position  as  an  employee  of  the  State  of  Califor- 
nia, under  color  of  law,  to  coerce  plaintiff  to  join.  Un- 
questionably the  defendants  were  operating  under  color 
of  law.  There  is  no  difference  between  the  facts  stated 
in  Monroe  v.  Pape  (1961),  365  U.S.  167  [81  S.  Ct.  473, 
5  L.  Ed.  2d  492]  where  police  officers  of  the  City  of 
Chicago  broke  into  the  petitioners'  home  in  the  early 
morning,  got  them  out  of  bed,  made  them  stand  naked 
in  the  living  room,  opening  drawers,  ripping  mattress 
covers,  and  then  taking  them  to  the  police  station  and 
detaining  them  on  open  charges  for  about  10  hours 
with  the  facts  in  the  present  cause  that  the  defendant 
Griasner  pursuant  to  the  conspiracy  filed  unmeritorious 
complaints,  charging  the  plaintiff  with  the  violation  of 
California  Penal  Code  §383b;  and  in  the  second  com- 
plaint attempted  to  compensate  two  former  employees 
of  the  plaintiff  to  testify  falsely  as  to  alleged  transgres- 
sion. If  there  is  a  difference,  it  can  only  be  one  of 
degree. 

In  selling  his  product  to  the  })ublic  as  kosher,  Erlich 
is  only  required  to  exercise  his  judgment  in  good  faith 
that  the  product  is  in  fact  kosher  (Hy grade  Provision 
Co.  V.  Sherman  (1925),  266  U.S.  497  [45  S.  Ct.  141] 
69  L.  Ed.  402;  Erlicli  v.  Municipal  Court  (1961),  55 
Cal.  2d  553,  11  Cal.  Rptr.  758,  360  P.  2d  334). 

The  defendants  should  not  jje  permitted  to  compel 
plaintiff  to  do  more.  Their  persistence  in  so  doing  is  a 
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direct  violation  of  the  Hobbs  Act  (18  U.S.C.A.  1951) 
the  essential  elements  of  which  are  interference  with 
commerce  and  extortion  {Stir one  v.  United  States 
(1960),  361  U.S.  212,  218  [80  S.  Ct.  270,  274;  4  L.  Ed. 
2d  252  ]).  It  is  also  in  violation  of  plaintiff's  guar- 
anteed civil  rights  (18  U.S.C.A.  241). 

In  Carlo  v.  United  States  (9th  Cir.,  1963),  314  F. 
2d  718,  732,  it  is  stated : 

"Under  the  Hobbs  Act  (as  distinguished  from 
the  Sherman  Act)  it  is  not  necessary  that  the  sub- 
ject of  the  extortion  constitute  commerce.  All  that 
is  required  is  that  trade  or  commerce  be  affected 
by  extortion  4n  any  way  or  degree.'  " 

In  Robinson  v.  Lull  (U.S.D.C.  111.  1956),  145  Fed. 
Supp.  134,  138,  the  Court  quoted  from  Dorenius  v. 
Hennessy  (1898),  176  111.  608,  614,  52  N.E.  924,  925, 
54  N.E.  524,  43  L.R.A.  797  as  follows : 

"  'No  persons,  individually  or  by  combination, 
have  the  right  to  directly  or  indirectly  interfere  or 
disturb  another  in  his  lawful  business  or  occupa- 
tion, or  to  threaten  to  do  so,  for  the  sake  of  com- 
pelling him  to  do  some  act  wliich,  in  his  judgment, 
his  own  interest  does  not  require.'  " 

It  is  also  basic  that  plaintiff's  right  to  work  is  in- 
cluded in  the  concept  of  liberty  within  the  meaning  of 
the  14th  amendment  of  the  Federal  Constitution;  and 
when  that  right  is  violated  the  courts  will  not  hesitate 
to  intervene  and  undo  the  mischief  (Parher  v.  Lester 
[9th  Cir.  1955],  227  F.  2d  708,  713-714). 
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Dent  V.  State  of  West  Virginia  (1889),  129  U.S. 
114  [9  S.  Ct.  231],  32  L.  Ed.  623,  involved  the  validity 
of  a  state  statute  requiring  that  a  practitioner  of  medi- 
cine obtain  a  certificate  from  the  State  Board  of 
Health  that  he  is  a  graduate  of  a  reputable  medical  col- 
lege in  the  School  of  JMedicine  to  which  he  belongs ;  or 
that  he  has  i^racticed  medicine  in  the  state  continuously 
for  the  period  of  10  years  prior  to  March  8,  1881.  In 
discussing  the  rights  of  individuals  to  pursue  their  vo- 
cation, it  was  stated  by  Mr.  Justice  Field  on  page  121 : 

*'It  is  undoubtedly  the  right  of  every  citizen  of 
the  United  States  to  follow  any  lawful  calling, 
business,  or  profession  he  may  choose,  subject  only 
to  such  restrictions  as  are  imposed  upon  all  per- 
sons of  like  age,  sex  and  condition.  This  right 
may  in  many  respects  be  considered  as  a  distin- 
guishing feature  of  our  republic  institutions.  Here 
all  vocations  are  open  to  everyone  on  like  condi- 
tions. All  may  be  pursued  as  sources  of  livelihood, 
some  requiring  years  of  study  and  great  learning 
for  their  successful  prosecution.  The  interest,  or, 
as  it  is  sometimes  termed,  the  'estate'  acquired  in 
them — that  is,  the  right  to  continue  their  prose- 
cution,— is  often  of  great  value  to  the  possessors, 
and  cannot  be  arbitraril}-  taken  from  them,  any 
more  than  the  real  or  personal  property  can  be 
thus  taken." 

Traux  v.  Raich  (1915),  239  U.S.  33  [36  S.  Ct.  7, 
60  L.  Ed.  131],  involved  the  (question  whether  the  State 
of  Arizona  could  limit  the  employment  of  aliens.  Mr. 
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Justice  Hughes  in  delivering  the  opinion  of  the  Court 
stated  in  regard  to  the  question  of  the  right  to  work 
on  page  38: 

"The  right  to  earn  a  liA^elihood  and  to  continue 
in  emplojnnent  unmolested  by  efforts  to  enforce 
void  enactments  should  similarly  be  entitled  to  pro- 
tection in  the  absence  of  adequate  remedy  at  law." 

and  again  on  page  41 : 

**It  requires  no  argument  to  show  that  the  right 
to  work  for  a  living  in  the  common  occupations 
of  the  community  is  of  the  very  essence  of  the 
personal  freedom  and  opportunity  that  it  was  a 
purpose  of  the  Amendment  [Fourteenth  Amend- 
ment] to  secure.  (Citations.)  If  this  could  be  re- 
fused solely  on  the  grovmd  of  race  or  nationality, 
the  prohibition  of  the  denial  to  any  person  of  the 
equal  protection  of  the  laws  would  be  a  barren 
form  of  words." 

In  Meyer  v.  State  of  Nebraska  (1923),  2tJ2  U.S.  390, 
[43  S.  Ct.  625,  67  L.  Ed.  1042],  the  appellant  was  con- 
victed under  an  information  which  charged  him  with 
unlawfully  teaching  the  subject  of  reading  in  the  Ger- 
man language  to  a  child  under  10  years  of  age  who  had 
not  attained  and  successfully  passed  the  8th  grade. 
In  reversing  and  discussing  the  rights  and  freedom 
under  the  Fourteenth  Amendment : 

"No  state  .  .  .  shall  deprive  any  person  of  life, 
liberty  or  property  without  due  process  of  law". 
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Mr.  Justice  McReynolds  in  the  opinion  for  the  court 
stated  on  page  399 : 

"While  this  court  has  not  attempted  to  define 
with  exactness  the  liberty  thus  guaranteed,  the 
term  has  received  much  consideration  and  some  of 
the  included  things  have  l^een  definitely  stated. 
Without  doubt,  it  denotes  not  merely  freedom  from 
bodily  restraint  but  also  the  right  of  the  individual 
to  contract,  to  engage  in  any  of  the  common  occu- 
pations of  life,  to  acquire  a  useful  knowledge,  to 
marry,  establish  a  home  and  bring  up  children,  to 
worship  God  according  to  the  dictates  of  his  own 
conscience,  and  generally  to  enjoy  these  privileges 
long  recognized  at  common  law  as  essential  to  the 
orderly  pursuit  of  happiness  by  free  men  (cita- 
tions)." 

Terrace  v.  TJiompson  (1923),  263  U.S.  197,  44 
S.  Ct.  15,  68  L.  Ed.  255,  although  affirming  the  alien 
property  laws  then  in  existence,  also  stated  that  the 
Fourteenth  Amendment  protected  an  alien  of  Japanese 
descent  in  his  right  to  earn  a  livelihood  by  following 
the  ordinary  occupations  of  life,  relying  upon  Truax  v. 
Raich  and  Meyer  v.  State  of  Nebraska. 

And  in  Greene  v.  McElroij,  360  U.S.  474,  492,  79 
S.  Ct.  1400,  3  L.  Ed.  2d  1377,  it  was  again  iterated 
that  the  right  to  hold  specific  private  employment  and 
follow  a  chosen  profession  free  from  unreasonable  gov- 
ernmental interference  comes  within  the  liberty  and 
property  concept  of  the  Fifth  Amendment. 
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The  allegations  of  unlawful  conduct  on  the  part  of 
the  defendants  is  a  direct  interference  with  plaintiff's 
right  to  earn  a  livelihood  for  himself  and  his  family 
as  guaranteed  to  him  by  the  privileges  and  immunities 
portion  of  the  Fourteenth  Amendment.  The  fact  that 
this  is  done  to  a  corporation  owned  and  controlled  by 
him  and  through  which  he  earns  his  livelihood,  rather 
than  to  him  directl,y,  is  of  no  matter.  Language  to  that 
effect  appears  in  Royal  News  Company  v.  SchuUz 
(U.S.D.C,  Michigan,  1964),  230  F.  Supp.  641,  643 
where  plaintiff  sought  an  injunction  under  the  Civil 
Rights  Act.  (Injunction  modified,  Royal  News  v. 
Sclmltz,  (6th  Cir.,  1965),  350  F.  2d  302). 

''Since  the  effect  of  such  seizures  and  criminal 
prosecutions  would  be  to  deprive  the  plaintiff  of 
business  and  its  employees  and  agents  of  livelihood 
in  contravention  of  their  constitutionally  protected 
rights,  the  court  indicated  during  that  hearing  that 
it  was  inclined  to  issue  an  injimction  to  prevent 
the  abuse  of  these  rights." 

C. 

Regarding  the  Allegations  in  the  Amended  Complaint. 

Moreover,  it  should  not  be  overlooked  that  the 
amended  complaint  contains  many  allegations  of  overt 
acts  of  injuries  done  directly  to  the  plaintiff,  rather 
than  through  his  corporation.  For  example,  paragraph 
VIII  of  the  amended  complaint  alleges  that  the  defend- 
ants communicated  with  the  customers  of  the  i)laintiff 
[Amended  Complaint,  Par.  VIII (a),  Tr.  p.  4],  and 
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Paragraph  VIII  (c)  [Tr.  p.  -i]  alleges  that  the  crim- 
inal complaints  were  filed  against  the  plaintiff  and  not 
against  the  corporation  (Erlich  v.  Municipal  Court 
(1961),  55  Cal.  2d  553, 11  Cal.  Rptr.  758,  360  P.  2d  334). 
If  the  corporation  was  the  culprit,  why  prosecute  Er- 
lich.  In  California  corporations  are  responsible  for 
their  own  crimes.  (Calif.  Penal  Code,  Sec.  7.) 

POINT  V 

REGARDING  THE  SUMMARY  JUDGMENT. 

In  considering  the  question  whether  summary  judg- 
ment for  the  defendants  was  properly  granted  in  this 
cause,  defendants  would  respectfully  call  this  court's 
attention  to  the  language  of  District  Judge  Lynne  in 
Azalea  Bleats,  Inc.  v.  Muscat,  5th  Cir.,  1967,  386  Fed. 
2d  5,  where  he  states  on  pp.  9-10 : 

"The  cases  are  legion  which  warn  against  the 
use  of  the  siunmary  judgment  procedure  provided 
by  Rule  56  of  the  Federal  Rules  of  Civil  Procedure 
to  unravel  a  tangled  skein  of  facts.  In  National 
Screen  Service  Corp.  v.  Poster  Exchange,  Inc.,  305 
F.  2d  647,  651  (5th  Cir.  1962)  we  stated: 

'Smnmary  judgment  should  be  granted 
only  where  the  moving  party  is  entitled  to 
judgment  as  a  matter  of  law,  where  it  is  quite 
clear  what  the  truth  is  *  *  *.  It  is  no  part  of  the 
duty  of  the  Court  to  decide  factual  issues,  but 
only  to  determine  whether  there  are  factual 
issues  to  be  tried  *  *  *. 


—34^ 

*  *  *  'summary  judgiiient  should  not  be 
granted  if  there  is  the  "slightest  doubt"  as  to 
the  facts;  *  *  *  The  fact  that  it  may  be  sur- 
mised that  the  party  against  whom  the  motion 
is  made  is  unlikely  to  prevail  at  the  trial  is 
not  sufficient  to  authorize  smnmary  judgment 
against  him.'  " 

and  further  on  p.  10 : 

"In  the  landmark  case  of  Alabama  Great  Southern 
BR.  Co.  V.  Louisville  and  Nashville  ER.,  224  F. 
2d  1,  50  A.L.R.  2d  1302  (5th  Cir.  1955),  Judge 
Hutcheson,  as  the  organ  of  the  court,  wrote :  '  *  *  * 
where  motive,  intent,  subjective  feelings  and  reac- 
tions, consciousness  and  conscience  were  to  be 
searched,  an  examination  and  cross-examination 
were  necessary  instrmnents  in  obtaining  the  truth, 
we  have  pointed  out  that  and  why  the  issues  may 
not  be  disposed  of  on  summary  judgment.'  " 

In  Doff  V.  Brunsivick  Corp.,  9th  Cir.  1967,  372  F. 
2d801,  805,  it  is  stated: 

"But  on  a  motion  for  smnmary  judgment  it  is 
the  moving  party  who  carries  the  burden  of  proof ; 
he  must  show  that  no  genuine  issue  of  material 
fact  exists  and  this  is  true  even  though  at  the  trial 
his  opponent  would  have  the  burden  of  proving  the 
facts  alleged,  (citations.)" 

Regarding  affidavits,  this  court  reiterated  the  well 
established  requirement  in  DePinto  v.  Provident  Se- 
curity Life  Insurance  Co.,  9th  Cir.  1967,  374  ¥.  2d  50, 
55  as  follows: 
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"Rule  56(e)  reqiures  that  evidentiary  affidav- 
its filed  in  connection  with  motions  for  summary 
judgment  be  made  'on  personal  knowledge.'  Hear- 
say testimony  and  opinion  testimony  that  would 
not  be  admissilile  if  testified  to  at  the  trial  may  not 
properly  be  set  forth  in  such  an  affidavit.  (Cita- 
tions.)" 

A. 

As  to  the  Defendant  Glasner. 

Referring  now  to  the  affidavit  of  Judah  Glasner 
in  support  of  the  motion  for  sunmiary  judgment  (Tr. 
pp.  45-49),  it  is  filled  with  opinions  and  generalities.  No 
evidentiary  facts  are  set  forth  and  he  doesn't  even  con- 
tend that  what  he  sets  forth  is  within  his  i)ersonal 
knowledge  (Rule  56(e)  ). 

He  adopts  the  affidavit  of  his  co-defendant  Osher 
Ziebcrstein  and  contends  that  it  is  true  and  correct  in 
so  far  as  it  relates  to  his  conduct  and  assmnes  and  be- 
lieves it  to  be  true  in  so  far  as  it  relates  to  his  conduct 
and  his  office  (Tr.  p.  46). 

He  exculpates  his  participation  in  the  injunction 
proceedings  commenced  by  Pines  Poultry  and  others 
against  plaintiff  West  Coast  Poultry  without  stating 
any  facts  and  (Tr.  p.  48)  which  is  directly  opposite  to 
the  affidavit  of  Samuel  Goss  which  sets  forth  in  detail 
his  active  participation  in  instituting  this  law  suit  (Tr. 
pp.  88-90). 
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Defendant,  Glasuer,  places  the  responsibility  of 
criminal  prosecution  on  the  City  Attorney  or  District 
Attorney  (Tr,  p.  48)  without  any  attempt  to  explain 
why  plaintiff  presumably  was  singled  out  as  the  de- 
fendant rather  than  West  Coast  Poultry,  the  corpora- 
tion, despite  the  fact  that  he  was  convinced  from  his 
investigation  that  West  Coast  Poultry  was  in  violation 
of  the  Kosher  Food  Law  (Tr.  p.  49).  Nor  does  his  at- 
tempt to  state  the  facts  that  he  investigated  that  led 
him  to  that  conclusion. 

Regardless,  plaintiff  Erlich  submitted  an  affidavit 
setting  forth  facts  accompanied  by  exhibits  which 
flatly  contradict  Defendant  Glasner's  general  state- 
ments (Tr.  pp.  62-92). 

It  is  respectfully  submitted  that  nowhere  in  his 
affidavit  has  the  defendant  Glasner  established  as  a 
matter  of  law  that  he  did  not  actively  participate  in 
the  overt  acts  set  forth  in  Paragraph  VIII  of  the  amend- 
ed complaint  [Tr.  pp.  4-5].  His  blanket  denials  and  pro- 
testations of  innocence  are  insufficient,  particularly  in 
Aiew  of  the  affida\it  of  Erlich  and  the  exhibits  an- 
nexed thereto  [Tr.  pp.  52-92].  Perhaps  a  jury  will  ac- 
cept his  explanations — ])erhaps  not.  But  in  any  event, 
there  are  sufficient  disputed  facts  present  that  require 
a  decision  bv  a  trier  of  fact. 
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B. 


As  to  Defendants  Orlanski,  Friedman  &  Zilberstein, 
Etc. 

It  would  seem  that  if  these  defendants  were  suf- 
ficiently interested  in  their  motions  for  sununary  judg- 
ment, they  would  submit  some  type  of  a  factual  affi- 
davit in  sujiport  thereof.  These  defendants  have  sub- 
mitted no  supporting-  papers  in  support  of  their  mo- 
tion nor  have  they  submitted  proposed  findings  of  fact 
and  conclusions  of  law  stating  the  material  facts  in 
which  they  contend  there  is  no  genuine  issue  (Local 
Rule  3  (g)  1.). 

Instead,  they  rely  upon  an  affidavit  of  Osher  Zil- 
berstein filed  18  months  before.  They  don't  even  bother 
to  annex  the  affidavit  to  their  motion  but  merely  rely 
on  it  since  it  is  in  the  file. 

There  is  nothing  to  indicate  in  the  courts  opinion, 
which  is  the  findings,  that  the  court  relied  upon  this 
affidavit  in  granting  the  motion  for  summary  judg- 
ment. As  a  matter  of  fact  the  findings  seem  to  be  quite 
clear  that  the  court  predicated  its  decision  on  only  two 
factors,  and  nothing  else : 

a.  That  the  injured  person  was  the  West  Coast 
Poultry  Co.,  a  corporation,  and  not  the  plaintiff. 

b.  That  the  acts  coin})laiiied  of  b}'  the  plaintiff  were 
discretionary  acts  and  that  therefore  defendant  Glas- 
ner  as  a  State  employee  had  immunity  from  prosecu- 
tion under  the  Civil  Rights  Act. 
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Nothing  in  the  opinion  makes  any  finding  as  to  any 
other  defendant.  However,  since  the  court  did  grant 
their  motion  for  smnmary  judgment,  their  position 
should  be  discussed. 

The  defendants  Orlanski,  Friedman  and  Zilberstein 
argue  that  since  they  are  Rabbis  in  an  ecclesiastical 
body,  they  are  therefore  acting  in  a  judicial  capacity 
and  thus  exempt  from  actions  taken  against  them  in 
their  official  capacity.  Incredible  as  this  argument  may 
seem,  nevertheless  that  is  precisely  what  these  defend- 
ants urge  to  the  Court  [Tr.  pp.  8-9]. 

Without  making  a  "federal  case"  as  to  the  rights 
of  these  defendants  to  hold  court,  pass  judgment,  and 
issue  decrees,  suffice  it  to  state  that  what  constitutes 
the  judiciary  in  the  State  of  California  is  fully  set 
forth  in  Article  VI,  Sec.  1  of  the  Constitution  of  the 
State  of  California,  which  does  not  include  ecclesias- 
tical bodies. 

Barr  v.  Matteo,  360  U.S.  564,  569  [79  S.  Ct. 

1335,  3  L.  Ed.  2d  1434] ; 
Agnew  v.  Moody,  330  F.  2d  868,  869  (9th  Cir., 

1964) ; 
Oppenheimer  v.  SHU  well.   132  F.   Supp.   761 

(U.S.D.C,  S.D.,  Cal.,  1955). 

Yet  these  defendants  seriously-  contend  it  is  no  vio- 
lation of  plaintiff's  civil  rights  for  them  to  convene  as 
a  Court,  simimon  Abramovitz  an  employee  of  plaintiff 
to  ajjpear  before  it  to  explain  his  conduct  and  with  pow- 
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ers  of  amercement  penalize  him  and  plaintiff  [Tr.  pp. 
12-13].  The  sole  authority  these  defendants  give  them- 
selves for  this  amazing  power  is  that  "under  Hebrew 
law,  all  orthodox  Jews  are  bound  to  accept  the  proscrip- 
tion or  what  is  known  as  an  issur  (ban)  of  an  ecclesi- 
astical body  of  Rabbis"  [Tr.  p.  10].  It  is  respectfully 
submitted  to  this  Court  that  not  only  is  this  not  true, 
but  under  no  circumstances  could  any  ecclesiastical 
body  ever  enforce  its  dictates  upon  anybody  (First  and 
Fourteenth  Amendments  of  Federal  Constitution). 

The  question  of  the  validity  of  an  issur  appeared  in 
the  case  of  People  r.  Gordon  (Special  Sessions,  Kings 
County,  1939),  172  Misc.  543;  14  N.Y.  S.  2d  333,  where 
the  trial  court  found  the  defendant  guilty  of  falsely 
representing  products  to  be  kosher  in  violation  of  New 
York  Penal  Code  §435a  on  the  grounds  that  an  issur 
promulgated  by  the  Rabbinical  Board  of  Greater  New 
York 

"...  became  incorporated  by  reference  into  the 
statute  and  is  to  he  given  effect  as  a  valid  and 
binding  legislative  enactment." 

On  appeal,  the  Appellate  Division  of  the  Supreme 
Court,  People  v.  Gordon  (1940),  258  App.  Div.  421;  16 
N.Y.  S.  2d  833,  reversed  the  judgment  on  the  law,  dis- 
missed the  information,  remitted  the  fine  and  exoner- 
ated the  bail  on  the  ground  that  the  so-called  rabl)inate 
was  not  a  tribunal  clothed  with  power  to  act  and  de- 
cree, stating  on  page  423 : 
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"Assimiing  that  the  decisions  of  ecclesiastical 
judiciatories  as  to  their  own  jurisdiction  are  bind- 
ing upon  the  parties  and  the  courts,  (Connitt  v. 
R.P.D.C.  of  N.  Prospect,  54  N.Y.  551)  the  People 
failed  to  establish  that  the  rabbinate  was  a  tribunal 
clothed  with  power  to  act  and  to  decree  that  a  fowl 
not  slaughtered  according  to  the  reg-ulations  speci- 
fied in  the  'issur'  and  not  bearing  a  token  as  above 
described,  is  not  kosher,  and,  therefore  forbidden 
to  be  consumed  by  Jews." 

The  decision  of  the  Appellate  Division  in  People  v. 
Gordon  was  affirmed  without  opinion  by  the  Court  of 
Appeals  (People  v.  Gordon  (1940),  283  N.  Y.  705;  28 
N.E.  2d  717). 

RECAPITULATION 

The  trial  court  in  granting  the  motion  for  summary 
judgment  concluded  that  there  was  no  triable  issue  of 
fact  [Tr.  p.  112;  Erlich  v.  Glmner,  274  F.  Supp.  on 
p.  14]  on  the  basis: 

1.  That  the  injured  party  was  not  the  plaintiff  but 
West  Coast  Poultry,  a  corporation,  and 

2.  The  inmmnity  of  Glasner  because  of  being  a 
State  Officer  [Tr.  p.  109;  Erlich  v.  Glasner,  274  F. 
Supp.  on  p.  13]. 

The  trial  court  apparently  did  not  rely  upon  any  affi- 
davits and  disregarded  plaintiff's  statements  of  Gen- 
uine Issues  of  Fact  [Tr.  p{).  97-98]  except  as  to  Glas- 
ner's  orthodoxy. 
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It  is  respectfully  submitted  that  plaintiff  in  his  in- 
dividual capacity  has  a  good  cause  of  action  for  dam- 
ages under  the  Civil  Rights  Act ;  that  genuine  issues  of 
fact  exist ;  and  that  defendants  have  not  demonstrated 
as  a  matter  of  law  their  freedom  from  liability. 

CONCLUSION 

For  all  of  the  foregoing  reasons  the  judgment 
should  be  reversed. 

Respectfully  submitted, 
JOSEPH  W.  FAIRFIELD 
ETHELYN  F.  BLACK 

ALFRED  W.  OMANSKY 

Attorneys  for  Appellant. 


Appendix 


APPENDIX 


California  Constitution,  Article  6,  §1: 
Judicial  poiver;  courts 

"Section  1.  The  judicial  power  of  the  State 
shall  be  vested  in  the  Senate,  sitting  as  a  court  of 
impeachment,  in  a  Supreme  Coui't,  district  courts 
of  appeal,  superior  courts,  municipal  courts  and 
justice  courts." 

California  Corporations  Code,  §  18 : 

Person  defined. 

"  'Persons'  includes  a  corporation  as  well  as  a 
natural  person." 

New  York  Penal  Code,  §435  a,  McKinney's  Consoli- 
dated Laws  of  New  York,  Book  39,  part  1,  Article  40, 
Penal  Code  §435  a. : 

"A  person  who,  with  intent  to  defraud,  sells  or 
exposes  for  sale,  any  meat  or  meat  preparation, 
article  of  food  or  food  product,  and  falsely  repre- 
sents the  same  to  be  kosher,  whether  such  meat  or 
meat  preparation,  article  of  food  or  food  product 
be  raw  or  prepared  for  human  consumption,  or  as 
having  been  prepared  imder  and  of  a  product  or 
products  sanctioned  l\v  the  orthodox  Hebrew  re- 
ligious requirements,  either  by  direct  statement 
orally  or  in  writing  which  might  be  calculated  to 
deceive  or  lead  a  reasonable  man  to  believe  that  a 
representation  that  such  food  is  kosher  or  prepared 
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in  accordance  with  the  orthodox  Hebrew  religious 
requii'ements  or  falsely  represents  any  food  prod- 
uct or  the  contents  of  any  package  or  container 
to  be  so  constituted  and  prepared,  by  having  or  per- 
mitting to  be  inscribed  the  word  'kosher'  in  any 
language,  or  sells  or  exposes  for  sale  in  the  same 
place  of  business  both  kosher  and  non  kosher  meat 
or  preparation,  either  raw  or  prepared  for  human 
consumption,  who  fails  to  indicate  on  his  window 
sign  and  all  display  advertising  in  block  letters  at 
least  4  inches  in  height  'kosher  and  non  kosher 
meats  sold  here'  or  who  exposes  for  sale  in  any 
show  window  or  place  of  business  both  kosher  and 
non  kosher  meat  or  meat  preparations,  either  raw 
or  prepared  for  human  consumption,  who  fails  to 
display  over  each  kind  of  meat  or  meat  prepara- 
tion so  exposed  a  sign  in  block  letters  at  least  four 
inches  in  height  reading  'kosher  meat'  or  'non 
kosher  meat'  as  the  case  may  be,  or  who  displays  on 
his  window,  door  or  in  his  place  of  business,  or 
in  hand  bills,  or  in  other  printed  matter  distributed 
in  or  outside  of  his  place  of  business,  words  or 
letters  in  Hebraic  character,  other  than  the  word 
'kosher'  or  any  sign,  emblem,  insignia.  s>anbol  or 
word  in  simulation  of  same,  without  displaying  in 
conjunction  therewith  in  English  letters  of  at  least 
the  same  size  as  such  characters,  sign,  emblems, 
insignias,  s\'mbols  or  marks  the  words  'we  sell  non 
kosher  meat  and  food  only'  or  'we  sell  both  kosher 
and  non  kosher  meat  and  food'  as  the  case  may  be 
is  guilty  of  a  misdemeanor. 

Possession  of  non  kosher  meat  and  food,  in  any 
place  of  business  advertising  the  sale  of  kosher 
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meats  and  food  only,  is  presumptive  evidence  that 
the  person  in  possession  exposes  the  same  for  sale, 
with  intent  to  defraud  in  violation  of  the  provisions 
of  this  section," 

California  Penal  Code,  Sec.  7 

Words  and  phrases 

"Words  used  in  this  code  in  the  present  tense 
include  the  future  as  well  as  the  present;  words 
used  in  the  masculine  gender  include  the  feminine 
and  neuter ;  the  singular  number  includes  the  plur- 
al and  the  plural  the  singular;  the  word  'person' 
includes  a  corporation  as  well  as  a  natural  person ; 


California  Penal  Code  §383b.  (Note,  Penal  Code  §383 
referred  to  on  page  17  should  be  section  383b.) 

"§383.  Kosher  meats  and  meat  preparations; 
sale  and  labeling  regulations;  false  representa- 
tions; punishment;  kosher  defined. 

Every  person  who  with  intent  to  defraud,  sells 
or  exposes  for  sale  any  meat  or  meat  preparations, 
and  falsely  represents  the  same  to  be  kosher,  wheth- 
er such  meat  or  meat  preparations  be  raw  or  pre- 
pared for  hmnan  consumption,  or  as  having  been 
prepared  under  and  fa'oni  a  i>roduct  or  products 
sanctioned  by  the  orthodox  Hebrew  religious  re- 
quirements ;  or  falsely  represents  any  food  product, 
or  the  contents  of  any  package  or  container,  to  be 
so  constituted  and  prepared,  by  having  or  permit- 
ting to  be  inscribed  thereon  the  word  'kosher'  in 
any  language;  or  sells  or  exposes  for  sale  in  the 
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same  place  both  koslier  and  nonkosher  meat  or 
meat  preparations,  either  raw  or  prepared  for 
hmnan  consumption,  who  fails  to  indicate  on  his 
window  signs  in  all  display  advertising  in  block 
letters  at  least  four  inches  in  height  'kosher  and 
nonkosher  meats  sold  here';  or  who  exposes  for 
sale  in  any  show  window  or  place  of  business  as 
both  kosher  and  nonkosher  meat  preparations, 
either  raw  or  prepared  for  hmnan  consumption, 
who  fails  to  display  over  each  kind  of  meat  or  meat 
preparation  so  exposed  a  sign  in  block  letters  at 
least  four  inches  in  height,  reading  'kosher  meat' 
or  'nonkosher  meat'  as  the  case  may  be;  or  sells  or 
exposes  for  sale  in  any  restaurant  or  any  other 
place  where  food  products  are  sold  for  consmnp- 
ttion  on  the  premises,  any  article  of  food  or  food 
preparations  and  falsely  represents  the  same  to  be 
kosher,  or  as  having  been  prepared  in  accordance 
with  the  orthodox  Hebrew  religious  requirements ; 
or  sells  or  exposes  for  sale  in  such  restaurant,  or 
such  other  place,  both  kosher  and  nonkosher  food 
or  food  preparations  for  consumption  on  the  prem- 
ises, not  prepared  in  accordance  with  the  Jewish 
ritual,  or  not  sanctioned  by  the  Hebrew  orthodox 
religious  requirements,  and  who  fails  to  display  on 
his  window  signs  in  all  display  advertising,  in 
block  letters  at  least  four  inches  in  height  'kosher 
and  nonkosher  food  served  here'  is  guilty  of  a  mis- 
demeanor and  upon  conviction  thereof  be  punish- 
able by  a  fine  of  not  less  than  fifty  dollars,  nor 
more  than  three  hundred  dollars,  or  imprisomuent 
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in  the  county  jail  of  not  less  than  thirty  days,  nor 
more  than  ninety  days,  or  both  such  fine  and  im- 
prisonment. 

The  word  'kosher'  is  here  defined  to  mean  a 
strict  compliance  with  every  Jewish  law  and  cus- 
tom pertaining  and  relating  to  the  killing  of  the 
animal  or  fowl  from  which  the  meat  is  taken  or 
extracted,  the  dressing,  treatment  and  preparation 
thereof  for  hmnan  consmuption,  and  the  manufac- 
ture, production,  treatment  and  preparation  of 
such  other  food  or  foods  in  connection  wherewith 
Jewish  laws  and  customs  obtain  and  to  the  use 
of  tools,  implements,  vessels,  utensils,  dishes  and 
containers  that  are  used  in  connection  with  the 
killing  of  such  animals  and  fowls  and  the  di'essing, 
preparation,  production,  manufacture  and  treat- 
ment of  such  meats  and  other  products,  foods  and 
food  stuffs.  (Added  Stats.  1931,  c.  1029,  p.  2147 

§1.)" 
United  States  Code  Annotated,  Title  15  §  1 

Trusts,  etc.,  in  restraint  of  trade  illegal;  exception 
of  resale  price  agreements;  penalty 

Every  contract,  combination  in  the  form  of 
trust  or  otherwise,  or  conspiracy,  in  restraint  of 
trade  or  commerce  among  the  several  States,  or 
W'ith  foreign  nations,  is  declared  to  l)e  illegal :  Pro- 
vided, That  nothing  contained  in  sections  1-7  of 
this  title  shall  render  illegal,  contracts  or  agree- 
ments prescribing  minimiun  prices  for  the  resale 
of  a  conuiiodity  which  bears,  or  the  label  or  con- 
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tainer  of  which  bears,  the  trademark,  brand,  or 
name  of  the  producer  or  distributor  of  such  com- 
modity and  which  is  in  free  and  open  competition 
with  conmiodities  of  the  same  general  class  pro- 
duced or  distributed  by  others,  when  contracts  or 
agreements  of  that  description  are  lawful  as  ap- 
plied to  intrastate  transactions,  under  any  statute, 
law,  or  public  policy  now  or  hereafter  in  effect  in 
any  State,  Territory,  or  the  District  of  Columbia  in 
which  such  resale  is  to  be  made,  or  to  which  the 
commodity  is  to  be  transported  for  such  resale,  and 
the  making  of  such  contracts  or  agreements  shall 
not  be  an  unfair  method  of  competition  under  sec- 
tion 45  of  this  title:  Provided  further,  That  the 
preceding  proviso  shall  not  make  lawful  any  con- 
tract or  agreement,  providing  for  the  establishment 
or  maintenance  of  minimiun  resale  prices  on  any 
commodity  herein  involved,  between  manufactur- 
ers, or  between  producers,  or  between  wholesalers, 
or  between  brokers,  or  between  factors,  or  between 
retailers,  or  between  persons,  firms,  or  corpora- 
tions in  competition  with  each  other.  Every  person 
who  shall  make  any  contract  or  engage  in  any  com- 
bination or  conspiracy  declared  by  sections  1-7  of 
this  title  to  be  illegal  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  on  conviction  thereof,  shall  be 
punished  by  fine  not  exceeding  fifty  thousand  dol- 
lars, or  by  imprisomuent  not  exceeding  one  year, 
or  by  both  said  punishments,  in  the  discretion  of 
the  court. 
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Title  15,  §2. 

Monopolizing  trade  a  misdemeanor;  penalty 

Every  person  who  shall  monopolize,  or  attempt 
to  monopolize,  or  combine  or  conspire  with  any 
other  person  or  persons,  to  monopolize  any  part  of 
the  trade  or  conuneree  among  the  several  States,  or 
with  foreign  nations,  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  on  conviction  thereof,  shall  be 
punished  by  fine  not  exceeding  fifty  thousand  dol- 
lars, or  by  imprisonment  not  exceeding  one  year, 
or  by  both  said  punishments,  in  the  descretion  of 
the  court. 

Title  15,  §  15. 

Suits  by  persons  injured;  amount  of  recovery 

Any  person  who  shall  be  injured  in  his  business 
or  property  by  reason  of  anything  forbidden  in 
the  antitrust  laws  may  sue  therefor  in  any  district 
court  of  the  United  States  in  the  district  in  which 
the  defendant  resides  or  is  found  or  has  an 
agent,  without  respect  to  the  amount  in  con- 
troversy, and  shall  recover  threefold  the  damages 
by  him  sustained,  and  the  cost  of  suit,  including  a 
reasonable  attorney's  fee. 

United  States  Code  Annotated,  Title  18,  §241: 

Conspiracy  against  rights  of  citizens 

"If  two  or  more  jiersons  conspire  to  injure,  op- 
press, threaten,  or  intimidate  any  citizen  in  the  free 
exercise  and  enjoyment  of  any  right  or  privilege 
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secured  to  him  by  the  Coustitutiou  or  laws  of  the 
United  States,  or  because  of  his  having  so  exer- 
cised the  same ;  .  .  . 

"They  shall  be  fined  ..." 

United  States  Code  Annotated,  Title  18,  §  1951: 

Interference  with  commerce  by  threats  or  violence 

"Whoever  in  any  way  or  degree  obstructs,  de- 
lays, or  affects  commerce  or  the  movement  of  any 
article  or  conmiodity  in  conmierce,  by  robbery  or 
extortion  or  attempts  or  conspires  so  to  do,  .  .  . 

(2)  The  term  'extortion'  means  the  obtaining 
of  property  from  another,  with  his  consent,  in- 
duced by  wrongful  use  of  actual  or  threatened 
force,  violence  or  fear,  or  under  color  of  official 
right. 

(3)  The  term  'commerce'  means  ...  all  com- 
merce between  any  point  in  a  State  .  .  .  and  any 
point  outside  thereof ;  or  commerce  between  points 
within  the  same  State  through  any  place  outside 
such  State ;  and  all  commerce  over  which  the  United 
States  has  jurisdiction." 

United  States  Code  Annotated,  Title  28,  §1343: 

"Civil  rights  and  elective  franchise 

The  district  courts  shall  have  original  juris- 
diction of  any  civil  action  authorized  by  law  to  be 
commenced  by  any  person : 
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United  States  Code  Annotated,  Title  28,  §1343(1) : 

To  recover  damages  for  injury  to  Ms  per- 
son or  property,  or  because  of  the  deprivation  of 
any  right  or  ijrivilege  of  a  citizen  of  the  United 
States,  by  any  act  done  in  furtherance  of  any  con- 
spiracy mentioned  in  section  1985  of  Title  42. 

United  States  Code  Annotated,  Title  28,  §1343(2)  : 

To  recover  damages  from  any  person  who  fails 
to  prevent  or  to  aid  in  preventing  any  wrongs 
mentioned  in  section  1985  of  Title  42  which  he 
had  knowledge  were  about  to  occur  and  power  to 
prevent. 

United  States  Code  Annotated,  Title  28,  §1343(3) : 

To  redress  the  deprivation,  imder  color  of  any 
State  law,  statute,  ordinance,  regulation,  custom 
or  usage  of  any  right,  privilege  or  immunity  se- 
cured by  the  Constitution  of  the  United  States  or 
by  any  Act  of  Congress  providing  for  equal  rights 
of  citizens  or  of  all  persons  within  the  jurisdiction 
of  the  United  States. 

United  States  Code  Annotated,  Title  28,  §1343(4) : 

To  recover  damages  or  to  secure  equitable  or 
other  relief  under  any  Act  of  Congress  providing 
for  the  protection  of  civil  rights." 
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Uiiited  States  Code  Anuotated,  Title  42,  §1983: 

"Civil  action  for  deprivation  of  rights. 

"Every  person  who,  under  color  of  any  statute, 
ordinance,  regulation,  custom,  or  usage,  of  any 
State  or  Territory,  subjects,  or  causes  to  be  sub- 
jected, any  citizen  of  the  United  States  or  other 
person  within  the  jurisdiction  thereof  to  the  de- 
privation of  any  rights,  privileges,  or  immunities 
secured  by  the  Constitution  and  laws,  shall  be  liable 
to  the  party  injured  in  an  action  at  law,  suit  in 
equity,  or  other  proper  proceeding  for  redress." 

United  States  Code  Annotated,  Title  42,  §  1985  (3) : 
"Conspiracy  to  Interfere  with  civil  rights 

Depriving  persons  of  rights  or  privileges 

(3)  If  two  or  more  persons  in  any  State  or  Ter- 
ritory conspire  or  go  in  disguise  on  the  highway  or 
on  the  premises  of  another,  for  the  purpose  of  de- 
priving, either  directly  or  indirectly,  any  person 
or  class  of  persons  of  the  equal  protection  of  the 
laws,  or  of  equal  privileges  and  immunities  under 
the  laws ; ...  in  any  case  of  conspiracy  set  forth  in 
this  section,  if  one  or  more  persons  engaged  therein 
do,  or  cause  to  be  done,  any  act  in  furtherance  of 
the  object  of  such  conspiracy,  whereby  another  is 
injured  in  his  person  or  property,  or  deprived  of 
having  and  exercising  any  right  or  privilege  of  a 
citizen  of  the  United  States,  the  party  so  in  juried 
or  deprived  may  have  an  action  for  the  recovery  of 
damages,  occasioned  by  such  injury  or  deprivation, 
against  any  one  or  more  of  the  conspirators." 
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United  States  Constitution,  Fifth  Amendment: 

"No  person  shall  .  .  .,  nor  be  deprived  of  life, 
liberty  or  property,  without  due  process  of  law; 


United  States  Constitution,  Fourteenth  Amendment, 

§1. 

"No  State  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of  citi- 
zens of  the  United  States ;  nor  shall  any  State  de- 
prive any  person  of  life,  liberty,  or  property,  with- 
out due  process  of  law;  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the 
laws. ' ' 
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No.  22480 
IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


David  Eri.ich, 

Appellant, 
vs. 
JuDA  Glasner,  et  al, 

Appellees. 


On  Appeal  From  the  United  States  District  Court  for  the 
Southern  District  of  California,  Central  Division. 


BRIEF  FOR  APPELLEE,  JUDA  GLASNER. 


Introductory. 

Plaintiff,  David  Erlich,  instituted  this  action  Au- 
gust 14,  1964  [Tr.  p.  126]  as  an  individual  against  sev- 
eral defendants,  including  appellee,  Juda  Glasner. 

The  instant  brief  is  solely  on  behalf  of  appellee 
Glasner. 

Appellees'  respective  motions  for  summary  judgment 
of  dismissal  having  been  granted  for  reasons  fully  set 
forth  in  the  trial  court's  opinion  [Tr.  pp.  106-112]  and 
judgment  thereon  having  been  entered  October  30,  1967 
[Tr.  pp.  116-118],  plaintiff  appealed  from  said  judg- 
ment by  notice  filed  November  7,   1967.   [Tr.  p.   119.] 

Two  prior  judgments  of  dismissal  were  reversed,  the 
first  {Erlich  v.  Glasner,  9  Cir.,  1965,  352  F.2d  119) 
on  the  basis  of  failure  to  specify  the  reason  or  reasons 
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therefor  and  with  the  suggestion  that  amendment  might 
be  sought  of  appellant's  complaint;  and  the  second  (Er- 
lich  V.  Glasner,  9  Cir.,  1967,  374  F.2d  681)  on  the 
basis  that,  as  an  affidavit  had  been  filed  by  appellee 
Zilberstein.  the  granting  of  a  motion  for  dismissal  was 
erroneous  since  the  trial  court  had  not  expressly  ex- 
cluded the  affidavit  and  hence  the  matter  should  have 
been  disposed  of  as  a  motion  for  summary  judgment. 

The  instant  proceedings  were  had  and  disposed  of  as 
motions  for  summary  judgment. 

Following  remand  on  the  first  appeal,  appellant  filed 
an  amended  complaint  which  constitutes  his  present 
pleading.  [Tr.  pp.  2-7.]  Said  pleading  is  not  veri- 
fied. [Tr.  p.  7.] 

Jurisdiction  as  Claimed  by  Appellant  in 
the  District  Court. 

Appellant's  pleading  is  entitled  "Amended  Complaint 
For  Violation  of  Civil  Rights  (42  USCA  1983)".  By 
paragraph  I  thereof,  appellant  alleged  [Tr.  p.  2]  that 
the  District  Court  "has  jurisdiction  of  this  cause  pur- 
suant to  28  USCA  1343(3)  which  provides  for  actions 
to  redress  the  deprivation,  under  power  of  any  law, 
statute,  ordinance,  regulation,  custom  or  usage  of  any 
state,  of  any  right,  privilege  or  immunity  secured  by  the 
Constitution  of  the  United  States;  and  pursuant  to  28 
U.S.C.A.  Sec.  1331  which  provides  for  actions  arising 
under  the  Constitution  of  the  United  States",  followed 
by  allegation  that  the  amount  in  controversy  exceeds 
$10,000.00  By  paragraph  IX  of  his  amended  pleading, 
appellant  alleged  [Tr.  p.  6]  that  defendants'  interfer- 
ence with  the  business  of  West  Coast  Poultry  Company 
[a  corporation — Tr.  p.  3  "III"]  is  a  direct  interference 
with  plaintiff's  right  to  operate  his  business  and  earn 
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a  livelihood  for  himself  and  family  and  that  defend- 
ants' acts  "deprived  plaintiff  of  his  privileges  and  im- 
munities, guaranteed  to  him  as  a  citizen  of  the  United 
States  by  Section  1  of  Amendment  14  of  the  Constitu- 
tion of  the  United  States;"  and  proximately  caused 
damage  and  injuries  to  "his  right  and  ability  to  earn 
a  livlihood  [sic]  for  himself  and  family,  all  to  plain- 
tiff's damage  in  the  sum  of  $250,000.00." 

The  foregoing  statutes  and  constitutional  provision 
are  those  which  appellant  alleged  as  a  basis  for  the 
jurisdiction  of  the  District  Court  in  this  cause. 

Statement  of  the  Case. 

Appellant  is  the  sole  plaintiff  and  his  action  was 
brought  and  is  sought  to  be  maintained  by  him  solely 
as  an  individual. 

Appellant  evidently  claims  that  he  had  been  deprived 
of  his  privileges  and  immunities  as  a  citizen  of  the 
United  States  guaranteed  to  him  as  such  under  the 
Constitution,  Amendment  14,  section  1.  [Tr.  p.  6,  "IX", 
as  heretofore  stated.] 

Appellant's  claimed  jurisdictional  basis  is  as  above 
noted.  The  remaining  allegations  of  his  amended  plead- 
ing are  as  follows : 

From  November,  1947,  to  August,  1960,  appellant 
was  engaged  in  the  business  of  slaughtering  and  dis- 
pensing poultry,  kosher  and  non  kosher,  at  a  certain 
address  in  Santa  Monica,  California,  under  the  ficti- 
tious firm  name  of  West  Coast  Poultry  Company. 
[Tr.  p.  3,  "11".] 

In  August,  1960,  West  Coast  Poultry  was  organized 
as  a  California  corporation.  Appellant  and  his  wife  own 


all  the  stock  of  said  corporation.  Appellant  is  president 
and  general  manager  of  the  corporation.  It  is  a  con- 
tinuation of  the  poultry  business  of  plaintiff  at  the 
same  address.  [Tr.  p.  3,  "III".] 

Defendants  Glasner,  Etner  and  Zilberstein  are  "doing 
business"  under  the  fictitious  name  of  United  Ortho- 
dox Rabbinate  of  Greater  Los  Angeles.  [Tr.  p.  3, 
"IV".] 

Defendant  Glasner  is  employed  by  the  Department  of 
Public  Health  of  the  State  of  California  as  the  kosher 
food  law  representative  and  his  duties  consist  of  inves- 
tigation of  violations  of  the  kosher  food  laws  of  the 
State  of  California  pursuant  to  §383b  of  the  California 
Penal  Code.     [Tr.  p.  3,  "V".] 

Defendants  contend  that  they  are  Orthodox  Rabbis 
and  that  only  they  should  have  control  to  "dictate" 
what  is  and  what  is  not  kosher.  Defendants'  "purposes" 
"is  to  prevent  plaintiff  and  other  kosher  poultry  dealers 
from  using  the  services  of  any  other  rabbi  except  them- 
selves" and  to  compel  plaintiff  and  others  to  retain 
only  defendants'  services.     [Tr.  p.  3,  "VI".] 

To  compel  kosher  poultry  dealers  in  Los  Angeles 
County  to  retain  defendants'  rabbinical  services,  de- 
fendant Glasner,  "acting  in  his  capacity  as  kosher  food 
law  inspector  of  the  State  of  California,  but  not  within 
the  course  of  his  duties  as  kosher  food  law  representa- 
tive", has  caused  issuance  of  criminal  complaints  charg- 
ing violations  of  California  Penal  Code,  §383b,  to  those 
dealers  who  do  not  use  defendants'  rabbinical  services. 
[Tr.  p.  4,  "VII".] 

On  or  about  April  1.  1964,  defendant  Glasner,  "while 
acting  in  his  official  capacity  as  kosher  food  law  rep- 
resentative of  the  State  of  California,  but  not  within 


his  duties  as  kosher  food  law  representative,"  and  all 
defendants,  acting  under  color  of  law,  entered  into  an 
"unlawful"  combination  and  conspiracy  for  the  pur- 
pose of  depriving  plaintiff  of  his  privileges  and  im- 
munities guaranteed  every  "citizen"  of  the  United 
States  by  the  Constitution,  Amendment  14,  section  1, 
and  in  pursuance  thereof,  have  committed  the  following 
acts:  (a)  Communicated  with  customers  of  "plaintiff 
and  West  Coast  Poultry  Company,  a  California  corpo- 
ration," and  advised  them  that  if  they  purchased  kosher 
products  from  plaintiff  or  said  corporation  citations 
would  be  issued  against  them  by  defendant  Glasner 
for  violating  Penal  Code  §383b.  (b)  Circulated  adver- 
tisements in  newspapers  advising  the  pubHc  not  to  pur- 
chase plaintiff's  kosher  products,  (c)  Filed  two  crim- 
inal complaints  against  plaintiff,  "falsely  accusing  him 
of  violating  §383b  of  the  Penal  Code."  (d)  Filed  crim- 
inal complaints  against  employees  of  plaintiff  and 
West  Coast  Poultry  Company,  a  corporation,  "falsely 
charging  them  with  violating"  California  laws  to  coerce 
these  employees  to  leave  said  employment,  (e)  Charged 
one  Abramovitz,  who  was  employed  as  "schoichet"  and 
West  Coast  Poultry  Company  in  the  Los  Angeles  Mu- 
nicipal Court  with  aiding  and  abetting  poultry  dealers 
with  violating  Penal  Code  §383b  and  in  the  Beverly 
Hills  Municipal  Court  with  violating  Penal  Code  §240 
and  Health  &  Safety  Code  §26518.5,  with  the  result 
that  said  Abramovitz  left  the  employ  of  plaintiff  rather 
than  be  a  "constant  defendant  in  criminal  actions."  (f) 
Filed  a  criminal  complaint  against  one  Glickman,  "a 
schoichet  employed  by  plaintiff  and  West  Coast  Poultry 
Company,"  charging  him  in  the  Los  Angeles  Municipal 
Court  with  aiding  and  abetting  unidentified  kosher 
butchers  to  violate  Penal  Code  §383b  and  as  a  result 


Glickman  left  said  employ  (g)  Offered  payment  to 
Salter  and  Reyna,  "former  employees  of  the  plaintiff," 
to  appear  as  witnesses  against  plaintiff  and  falsely  tes- 
tify that  he  is  not  slaughtering  chickens  pursuant  to 
orthodox  Hebrew  religion  requirements,  (h)  Defendants 
Orlanski  and  Friedman  were  former  employees  of  plain- 
tiff;  defendant  Glasner  caused  to  be  issued  in  the  Los 
Angeles  Municipal  Court  a  criminal  complaint  charg- 
ing them  with  aiding  and  abetting  kosher  poultry  deal- 
ers with  violating  CaUfornia  Penal  Code  §383b;  "the 
remaining  defendants"  advised  the  defendants  Orlanski 
and  Friedman  that  if  they  would  cooperate  with  them 
against  plaintiff  the  criminal  complaint  would  be  dis- 
missed, (i)  Entered  into  a  champertous  agreement  with 
three  competitors  of  "plaintiff  and  West  Coast  Poultry 
Company"  to  commence  an  action  against  West  Coast 
Poultry  Company  for  an  injunction  to  prevent  that  cor- 
poration from  selling  kosher  poultry  unless  they  re- 
tained defendants'  rabbinical  services;  such  action  was 
commenced  in  the  Los  Angeles  Superior  Court,  being 
action  No.  825,740  said  three  competitors  have  no  in- 
terest in  said  action  and  commenced  it  at  defendants' 
request;  said  action  is  sponsored  and  financed  by  de- 
fendants. fTr.  pp.  4-6,  "VIII".] 

The  interference  by  defendants  "with  the  business 
of  the  West  Coast  Poultry  Company  is  a  direct  inter- 
ference with  the  right  of  the  plaintiff  to  peacefully 
operate  his  business  and  earn  a  livlihond  [sic]  for 
himself  and  his  family"  and  the  defendants'  acts  "under 
color  of  law  as  hereinabove  set  out  deprived  the  plain- 
tiff of  his  privileges  and  immunities,  guaranteed  to  him 
as  a  citizen  of  the  United  States  by  Section  1  of  Amend- 
ment 14  of  the  Constitution  of  the  United  States,"  and 
as  a  proximate  result  of  the  "overt  acts  hereinabove 


set  forth,  plaintiff  has  sustained  damages  and  injuries  to 
his  business  and  right  and  ability  to  earn  a  livlihood 
[sic]  for  himself  and  his  family,  all  to  plaintiff's  dam- 
age in  the  sum  of  $250,000.00."  [Tr.  pp.  5-6,  "IX".] 

The  conduct  of  defendants  was  "opprobrious,  wilful 
and  malicious"  and  plaintiff  requests  punitive  damages 
of  $100,000.00.  [Tr.  p.  6,  "X".] 

These  constitute  the  allegations  of  plaintiff's  unveri- 
fied amended  complaint. 

Notice  of  motion  for  dismissal  of  amended  complaint 
and  for  entry  of  summary  judgment  was  filed  August 
25,  1967,  by  appellees  Orlanski,  Friedman,  Zilberstein, 
Bauman,  Adler,  and  The  United  Orthodox  Rabbinate  of 
Greater  Los  Angeles.  [Tr.  pp.  50-51.]  Among  other 
things,  the  notice  referred  to  the  previously  filed  affi- 
davit of  Zilberstein.  [Tr.  pp.  8-17.]  Appellee  Glasner's 
notice  of  motion  to  dismiss  [Tr.  pp.  23-25]  was  subse- 
quently amended,  by  document  filed  August  11,  1967,  to 
a  notice  of  motion  for  judgment  on  the  pleadings  or  in 
the  alternative  for  summary  judgment  or  both.  [Tr.  pp. 
32-34.]  The  affidavit  of  Quimby  [Tr.  pp.  35-37]  and 
the  affidavit  of  Glasner  [Tr.  pp.  45-49]  were  pre- 
sented in  support.  Reference  also  was  made  to  the  Zil- 
berstein affidavit.  On  September  1,  1967,  appellant 
filed  his  affidavit  in  opposition  to  the  motions  for  sum- 
mary judgment  [Tr.  pp.  52-62],  annexing  thereto  some 
13  exhibits — including  copy  of  declarations  of  Abram- 
owitz  and  Orlanski  dated  August  8.  1963,  which  were 
presented  in  a  California  Superior  Court  suit,  uncerti- 
fied transcription  of  testimony  in  1961,  uncertified 
transcription  of  a  hearing  had  by  a  deputy  district  at- 
torney, etc.  [Tr.  pp.  63-92.] 


Following  hearing,  argument  and  consideration 
of  the  various  matters  presented,  the  trial  court  ren- 
dered its  opinion.  [Tr.  pp.  106-112;  Erlich  v.  Glasner, 
274  F.  Supp.  11.]  The  opinion  of  the  trial  court  con- 
cludes with : 

"Accordingly,  the  court  grants  defendants'  mo- 
tions for  summary  judgment  having  concluded  that 
there  is  no  triable  issue  of  fact.  Since  this  opinion 
sets  forth  the  basis  for  the  court's  ruling,  no  find- 
ings of  fact  and  conclusions  of  law  shall  be  re- 
quired. Counsel  for  defendants  are  directed  to 
prepare  a  form  of  judgment  pursuant  to  Rule  7  of 
the  Local  Rules  of  this  court." 

Judgment  accordingly  was  had  and  entered  from 
which  plaintiff  appealed  as  aforesaid. 

The  trial  court's  ruling  was  predicated  on  two  sepa- 
rate bases:  (1)  the  lack  of  appellant  individual's  stand- 
ing to  sue  for  alleged  interference  with  the  corporation's 
business;  and  (2)  immunity  of  appellee  Glasner,  Cali- 
fornia State  Kosher  Food  Law  Representative,  in  re- 
gard to  appellant's  claim.  These  will  be  discussed  in  the 
foregoing  order. 
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ARGUMENT  OF  THE  CASE. 

I. 
Lack  of  Appellant  Individual's  Standing  to  Sue  for 
Alleged  Interference  With  Corporation's  Busi- 
ness. 

In  paragraphs  II  and  III  of  his  amended  pleading, 
appellant  alleges  that  from  November.  1947,  until  Au- 
gust, 1960,  he  was  engaged  in  the  business  of 
slaughtering  and  dispensing  poultry,  kosher  and  non- 
kosher,  at  a  certain  address  in  Santa  Monica,  Cali- 
fornia, under  the  fictitious  firm  name  of  West  Coast 
Poultry  Company;  that  in  August,  1960,  West  Coast 
Poultry  Company  was  organized  as  a  California 
corporation;  that  appellant  is  president  and  general 
manager  of  said  corporation;  and  that  the  corpo- 
ration is  a  continuation  of  said  poultry  business.  [Tr. 
p.  3,  "11"  and  "III".] 

It  appears  that  since  August  of  1960  the  business 
involved  has  been  and  is  that  of  the  corporation.  West 
Coast  Poultry  Company.  It  also  appears  that  the  al- 
leged acts  are  asserted  to  have  taken  place  on  or  about 
April  1,  1964  [Tr.  p.  4,  line  10],  at  a  time  when  the 
corporation  was  thus  conducting  the  business. 

It  is  true  that  appellant  alleged  that  he  is  one  of  the 
two  stockholders  of  the  corporate  stock  and  that  he  is 
the  president  and  general  manager  of  the  corporation. 
However,  this  does  not  make  the  business  activities  or 
customers  or  other  business  affairs  those  of  appellant 
as  an  individual.  These  are  and  belong  to  the  corpora- 
tion which  is  the  concern  carrying  on  the  business  as 
alleged  in  appellant's  pleading. 

Appellant,  as  an  individual,  is  the  sole  party  plain- 
tiff.    It  is  evident  that  he  seeks  to  ignore  the  corporate 
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entity.  That  may  not  be  done  by  him,  either  as  stock- 
holder or  president  or  general  manager.  Appellant  has 
no  right,  as  an  individual,  to  sue  for  redress  of  that 
which  is  the  corporation's  concern.  These  are  the  cor- 
poration's affairs,  not  appellant's. 

"The  fact  that  a  stockholder  owns  all,  or  practically 
all,  or  a  majority  of  the  stock,  does  not  of  itself  autho- 
rize him  to  sue  as  an  individual."  (13  Flecher  Cyc. 
Corp.,  1961  ed.,  p.  366,  §5910;  Green  v.  Victar  Talk- 
ing Machine  Co.,  2  Cir.,  1928,  24  F.2d  378,  380.)  As 
observed  in  the  anti-trust  suit  in  Skotiras  Theatres 
Corp.  V.  Rado-Keith-Orpheum  Corp.,  D.C.,  S.D.N. Y., 
1961,  193  F.Supp.  401,407: 

".  .  .  In  legal  contemplation,  the  motion  picture 
theatres  injured  by  the  alleged  conspiracy  were 
under  control  of  the  three  sublessee  corporations, 
and  only  those  corporations  were  entitled  to  re- 
dress of  the  wrongs  inflicted.  The  fact  that  plain- 
tiffs were  the  landlords  of  the  theatres  avails 
them  naught.  [Citations.]  Nor  is  plaintiffs' 
ownership  of  the  sublessee  corporations  of  any  aid, 
for  even  a  shareholder  who  owns  the  corporation 
cannot  sue  in  its  stead.  [Citations.]  Nor  are 
plaintiffs'  direct  dealings  with  the  defendants  and 
their  management  of  the  business  of  the  sublessees 
sufficient  to  confer  upon  them  standing.  'Share- 
holders and  officers  of  corporations  as  well  as  cred- 
itors and  landlords  have  been  held  not  to  have 
standing  to  sue  for  treble  damages.'  [Citations.] 
The  fact  that  plaintiffs  have  more  than  one  of  the 
above  statures  does  not  lead  to  the  conclusion  that 
they  have  standing  to  sue.  Plaintiffs  created  cor- 
porations to  hold  the  theatres  under  subleases  in 
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order  to  obtain  the  benefits  of  such  an  arrange- 
ment. They  may  not  now  successfully  pierce  the 
veils  of  the  corporate  sublessees  to  avoid  the  bur- 
dens of  the  arrangement." 

As  expressed  in  Southern  Carolina  Council  of  Milk 
Producers,  Inc.  v.  Newtmi,  D.C.,  A.D.S.C,  1965,  241 
F.Supp.  259,  263,  the  rule  is  "an  effective  bar  to  suits 
by  shareholders,  officers,  employees,  and  creditors,  for 
personal  losses  caused  by  injury  to  the  corporation. 
The  cause  of  action  accrues  only  to  the  corporation  for 
which  it  can  bring  suit,  or  by  a  shareholder's  deriva- 
tive suit."  To  allege  that  the  acts  of  a  defendant  or  de- 
fendants have  caused  impairment  or  even  destruction 
of  the  corporation's  business  or  assets,  thereby  render- 
ing the  stockholders'  property  less  valuable  or  value- 
less or  a  creditor  less  secure  or  without  security  or  an 
employee  with  lessened  or  no  employment,  does  not  in- 
vest any  of  these  persons  with  a  right  to  sue  for  the 
same.  {Ibid.,  and  cases  cited;  see  also,  Gagnon  v.  Ne- 
vada Desert  Inn,  1955,  45  Cal.2d  448,  289  P.2d  466; 
Toboni  v.  Pennington  Millinery  Co.,  1959,  172  Cal. 
App.2d  47,  341  P.2d  845;  Cromelin  v.  Fidcher,  5  Cir., 
1951.  192  F.2d  40;  Brictson  v.  Wocdroiigh,  8  Cir.. 
1947,  164  F.2d  107.  cert.den.  334  U.S.  849,  68  S.Ct. 
1500,  92  L.ed.  1772.)  In  Fleischer  v.  Paramount  Pic- 
tures Corporation,  2  Cir.,  1964,  329  F.2d  424,  cert.den. 
379  U.S.  835.  85  S.Ct.  68.  13  L.ed.2d  43,  it  succinctly 
was  stated  to  be  "clear  that  Fleischer  may  not  secure  a 
personal  recovery  for  an  alleged  wrong  done  to  his  cor- 
poration." 

Appellant  argues  that,  while  only  natural  persons  are 
entitled  to  "privileges  and  immunities"  under  section  1 
of   the    14th   Amendment    (which   is   the   basis   of   his 
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suit),  nevertheless  a  corporation  is  a  "person"  within 
the  meaning  of  due  process  and  equal  protection  clauses 
of  that  Amendment  (neither  of  which  clauses  is  here 
involved);  that  a  "person's"  business  whether  corpo- 
rate or  individual  is  a  property  right;  that  shares  of 
stock  are  personal  property  the  ownership  of  which 
entitles  one  to  earnings  and  assets  after  dissolution; 
and  "since  the  value  of  shares  is  determined  by  the  cor- 
poration's assets  and  earnings,  any  impairment  of  the 
corporation's  property  or  its  earning  power  reduces  the 
value  of  the  stock  and  proportionately  diminishes  the 
value  of  the  shareholders'  property" — the  very  argu- 
ments which  have  been  made  and  rejected  in  the  ra- 
tionale of  the  foregoing  decisions.  Appellant's  argu- 
ment that  he,  as  an  individual,  has  the  right  to  main- 
tain a  suit  for  diminution  of  the  corporation's  assets  or 
earnings — since  he  and  his  wife  (who  is  not  a  party 
hereto)  own  all  outstanding  shares  of  the  corpora- 
tion— is  directly  contrary  to  the  established  law  of 
which  the  foregoing  decisions  are  representative. 

The  very  allegations  of  appellant's  amended  complaint 
demonstrates  that  he  seeks  recovery  of  damages  for 
claimed  injury  to  the  business  of  the  corporation.  He 
mav  not  do  so  as  an  individual.^ 


^Not  made  a  basis  of  the  trial  court's  decision  Init  nevertheless 
of  interest  is  the  fact  that,  as  alleged  in  the  amended  pleading, 
the  corporation  is  a  California  corporation.  Section  834,  Cali- 
fornia Corporations  Code,  regulating  the  ringing  of  suits  for 
redress  of  wrong  committed  against  a  corporation,  is  not  merely 
procedural  hut  is  held  to  apply  to  an  action  brought  in  the  federal 
courts.  (Kostcr  v.  Warren,  9  Cir.,  1961,  297  F.2d  418,  419, 
citing  Cohen  v.  Beneficial  Industrial  Loan  Corf>oration.  1949, 
337  U.S.  541,  69  S.Ct.  1221,  93  L.ed.  1528:  see  also  Hausman 
V.  Buckley.  2  Cir..  1962,_  299  F.2d  696,  700  et  seq.)  The  courts 
hold  that  the  corporation's  "rights,  not  tho.se  of  the  nominal  plain- 
tiff, are  to  be  adjudicated,  and  the  court  has  no  jurisdiction  to 
adjudicate  its  rights  in  its  absence  as  a  party."     (Beyerbach  v. 
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Appellant's  suit  is  not  a  derivative  suit  on  behalf  of 
the  corporation  although  the  damages  claimed  are  for 
interference  with  the  corporation's  business.  His  suit 
is  in  his  own  name  as  an  individual.  He  cites  Sutter 
V.  General  Petroleum  Corp.,  1946,  28  Cal.2d  525,  170 
P.2d  898,  for  the  proposition  that  "a  cause  of  action 
may  exist  in  favor  of  both  the  corporation  and  the 
stockholder."  In  Toboni,  supra,  172  Cal.App.2d  at  51, 
341  P. 2d  at  p.  348,  it  pertinently  was  said : 

"Plaintiff  mistakenly  relies  upon  Sutter  v.  Gen- 
eral Petroleum  Corp.,  28  Cal.2d  525  [170  P.2d 
898,  167  A.L.R.  271].  It  does  not  support  her 
thesis.  There  the  plaintiff  sued  for  damages  di- 
rectly and  individually  sustained  by  him,  caused  by 
the  fraud  of  the  defendant  which  induced  plaintiff 
to  organize  and  invest  in  a  corporation  to  take  over 
an  oil  and  gas  lease  and  abandon  his  own  petro- 
leum development  projects.  The  stock  in  the  new 
corporation  thus  formed  became  valueless  because 
of  that  fraud.  The  Supreme  Court  carefully  dis- 
tinguished that  case  from  the  case  of  a  stock- 
holder's derivative  suit,  saying  in  part : 

"  'Generally,  a  stockholder  may  not  maintain  an 
action  in  his  own  behalf  for  a  wrong  done  by  a 
third  person  to  the  corporation  on  the  theory  that 
such  wrong  devalued  his  stock  and  the  stock  of 
the  other  stockholders,  for  such  an  action  would 
authorize  multitudinous  litigation  and  ignore  the 
corporate  entity.  Under  proper  circumstances  a 
stockholder  may  bring  a   representative  action  or 


Jinio  Oil  Co..  19S4.  42  Cal.2d  11,  28.  265  P.2d  1,  11;  Keller  v. 
Schulte,  1957,  47  Cal.2d  801.  803,  306  P.2d  430.  432.)  Ap- 
pellant has  not  complied  with  section  834  of  the  California  Cor- 
porations Code. 
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derivative  action  on  behalf  of  the  corporation. 
[Citations.]  ...'...  The  action  is  derivative, 
i.e.,  the  corporate  right,  if  the  gravamen  of  the 
complaint  is  injury  to  the  corporation,  or  to  the 
whole  body  of  its  stock  or  property  without  any 
severance  or  distribution  among  individual  holders, 
or  if  it  seeks  to  recover  assets  for  the  corix)ration 
or  to  prevent  the  dissipation  of  its  assets."  '  (28 
Cal.2d  530.)"  (Omitting  emphasis  of  Court.) 

In  his  brief,  appellant  Erlich  argues  that  defend- 
ants are  "interferring  with  the  plaintiff's  right  to  earn 
a  living  by  attempting  to  compel  him  to  operate  his 
business"  in  a  certain  manner.  He  states  that  the  "right 
to  earn  a  living"  is  a  property  right  guaranteed  under 
the  due  process  clause  of  both  the  Fifth  and  Fourteenth 
Amendments  to  the  Federal  Constitution,  although  no- 
where in  his  pleadings  (or  otherwise)  did  he  invoke 
said  due  process  clauses.  In  essence,  appellant  at  great 
length  argues  that  his  business  and  his  right  to  earn 
from  that  business  are  somehow  involved  because  he 
and  his  wife  are  stockholders  of  the  corporate  stock 
and  he  is  the  president  and  general  manager  of  said 
corporation.  Nowhere,  however,  does  it  appear  that  ap- 
pellant himself  is  engaged  in  bitsiness.  It  expressly 
and  affirmatively  is  alleged  by  appellant's  very  own 
pleading  that  the  corporation  was  formed  in  1960  and 
is  a  continuation  of  the  business  formerly  conducted  by 
appellant.  It  is  the  corporation's  business — not  any 
business  of  appellant — that  is  being  conducted  by  the 
corporation.  If  there  be  any  "interference"  with  that 
business  or  with  the  stockholder's  right  to  earn  a 
"livelihood"  therefrom,  it  is  an  interference  with  the 
corporation's    affairs,    not    with    appellant's    individual 
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rights.  Appellant  confuses  that  the  fact  that  there  is  a 
corporate  entity  and  makes  assertions  that  alleged  in- 
terference with  the  corporation  constitutes  interference 
with  him  as  an  individual.  He,  as  an  individual,  cannot 
ignore  the  corporate  entity  or  the  fact  that  it  is  the 
corporation  (not  appellant)  which  is  conducting  the 
business. 

Of  course,  the  owner  of  a  business  has  a  property 
right  therein  with  the  right  to  make  profit  (liveli- 
hood) therefrom  But  appellant  is  not  the  owner;  it  is 
the  corporatimi,  West  Coast  Poultry  Company,  that  is 
the  owner  of  and  conducting  said  business;  and  appel- 
lant's status,  whether  as  a  stockholder  or  president  or 
general  manager  of  that  corporation,  does  not  give  ap- 
pellant any  right  as  an  individual  to  seek  redress  for 
any  alleged  wrong  done  to  the  corporation's  business. 

For  example,  Royal  News  Company  v.  Schultz,  U.S.- 
D.C.,  Mich.,  1964,  230  F.Supp.  641,  relied  on  by  appel- 
lant as  supportive  of  his  right  as  an  individual,  was 
an  action  for  injunction  brought  by  the  corporation 
whose  products  (books)  unlawfully  had  been  seized, 
thus  depriving  the  corporation  of  its  property  without 
due  process  of  law.  The  suit  was  by  the  corporation, 
not  by  any  stockholder  or  officer  or  employee  and  the 
decision  nowhere  purports  to  invest  any  of  these  latter 
individuals  with  any  right  to  .seek  redress  as  individuals 
for  that  which  had  been  done  to  the  corporation. 

In  his  concluding  discussion  of  this  matter,  appel- 
lant claims  (O.  B.  pp.  32-33,  "C")  that  there  are  two 
allegations  made  of  "overt  acts"  done  "directly  to 
plaintiff,  rather  than  through  his  corporation."  He  states 
that  his  pleading  alleges  that  the  defendants  communi- 
cated with  customers  of  the  plaintiff.  However,  the  al- 
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legations  of  his  pleading  show  that  West  Coast  Poul- 
try Company,  a  corporation,  was  and  is  conducting  said 
business.  The  reference  in  the  pleading  to  "customers 
of  the  plaintiff  and  the  West  Coast  Poultry  Company, 
a  California  corporation",  contained  in  the  referred  to 
paragraph  VIII  of  appellant's  pleading  [Tr.  p.  4,  hues 
19-20]  clearly  and  obviously  is  a  reference  to  custom- 
ers of  the  business  conducted  by  the  corporation — for 
that  is  the  only  business  alleged  to  exist  in  the  plead- 
ing. His  second  claimed  "direct"  overt  act,  "that  crim- 
inal complaints  were  filed  against  the  plaintiff  and  not 
against  the  corporation",  refers  to  the  allegation  that 
two  criminal  complaints  were  filed  against  plaintiff  for 
violation  of  California  Penal  Code,  section  383b.  [Tr.  p. 
4,  lines  27-28.]  (See  ErUch  v.  Municipal  Court,  1961, 
55  Cal.2d  552,  11  Cal.Rptr.  758,  360  P.2d  334,  up- 
holding the  constitutionality  of  the  statute  and  refusing 
to  prohibit  prosecution  of  appellant  thereunder.)  Cer- 
tainly, Civil  Rights  legislation  does  not  give  any  citi- 
zen the  right  to  be  immune  from  criminal  charges  be- 
ing filed  against  him.  The  mere  filing  of  such  charges 
could  not  possibly  have  deprived  appellant  of  any  civil 
right.  Appellant's  pleading  does  not  allege  whether  he 
ultimately  was  found  guilty  or  not  guilty  of  the  charges. 
If  found  guilty,  he  was  not  deprived  of  any  civil  right. 
(He  does  not  claim  that  he  was  abused  or  mishandled, 
physically  or  mentally,  or  was  deprived  of  counsel, 
etc..  by  appellee  Glasner  or  any  other  official  or  any 
of  the  defendants.)  If  found  guilty,  he  was  not  de- 
prived of  any  civil  right  for  he  violated  section  383b, 
California  Penal  Code,  in  such  event.  His  allegation 
that  two  criminal  charges  were  filed  against  him  does 
not  allege  any  violation  of  any  of  his  civil  rights. 
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By  paragraph  IX  of  his  pleading  [Tr.  p.  5,  lines 
7-10],  appellant  alleges,  "That  the  interference  by 
these  defendants  mith  the  business  of  the  West  Coast 
Poultry  Company",  which  elsewhere  is  alleged  to  be  a 
California  corporation,  "is  a  direct  interference  with 
the  right  of  the  plaintiff  to  peaceably  operate  his  busi- 
ness and  earn  a  livelihood  [sic]  for  himself  and  his 
family".  (Italics  added.)  It  is  on  this  basis  that  he 
claims  in  his  said  pleading  that  his  "privileges  and 
immunities"  have  been  infringed.  It  is  plain  that  what 
he  seeks  as  an  individual  is  redress  for  alleged  inter- 
ference with  the  business  of  the  corporation.  Appellee 
Glasner's  coun.sel  submit  that  the  trial  court's  decision 
correctly  held  [Tr.  p.  3,  line  12  to  p.  4,  line  20;  Erlich 
V.  Glasner,  supra,  274  F.Supp.  at  pp.  12-13]  : 

"As  heretofore  pointed  out,  the  very  essence  of 
the  amended  complaint  here  is  that  plaintiff,  an 
individual,  has  been  deprived  of  his  right  to  make 
a  livelihood  because  the  corporation  in  which  he 
and  his  wife  owned  stock  has  been  injured  through 
the  efforts  of  persons  alleged  to  be  conspirators, 
one  of  whom  is  the  Kosher  Food  Law  Represen- 
tative of  California  acting  under  color  of  state 
law.  Plaintiff's  suit  under  the  Civil  Rights  Act 
as  a  stockholder  for  damage  to  the  corporation 
and  damage  he  claims  ensued  to  him  as  a  stock- 
holder cannot  be  sustained.  Since  a  corporation 
and  a  stockholder  are  separate  legal  entities,  a  suit 
may  not  be  maintained  by  a  stockholder  for  dam- 
ages to  a  corporation  except  in  a  derivative  suit. 
{Green  v.  Victor  Talking  Mach.  Co.  (2  Cir.), 
24  F.(2d)  378;  Brictson  v.  Woodrough  (8  Cir.), 
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164  F.(2d)  107;  Eagle  v.  Horvath  (S.D.N.Y.), 
241  F.Supp.  341 ;  Skouras  Theatres  Corp.  v.  Ra- 
dio-Keith-Orpheiim  Corp.  ( S.D.N.  Y.),  193  F. 
Supp.  401.)  Furthermore,  a  corporation  may  not 
sue  under  the  Civil  Rights  Act.  {Hague  v.  C.I.O., 
307  U.S.  496.)  Nor  would  it  appear  that  any  de- 
rivative suit  can  be  sustained  under  such  Act. 
Leaving  aside  other  questions,  a  suit  by  one  stock- 
holder could  lead  to  a  multiplicity  of  suits  and  un- 
certainty as  to  the  distribution  of  damages  re- 
covered. 

"To  hold  that  a  stockholder  or,  for  that  matter, 
an  officer  or  employee  of  a  corporation  may  sue 
for  violation  of  his  civil  rights  when  he  claims 
damage  because  of  damage  done  to  his  corpora- 
tion by  the  action  of  some  person  under  color  of 
law  would  lead  to  absurd  results  and  endless  liti- 
gation. 

"The  affidavits  and  documents  on  file  make  it 
clear  that  plaintiff's  case  is  grounded  on  the  prem- 
ise that  defendant  Glasner,  the  Kosher  Food  Law 
Representative  of  California,  and  the  other  de- 
fendants have  conspired  to  injure  the  West  Coast 
Poultry  Company  and  in  so  doing  injured  plain- 
tiff as  a  stockholder.  This,  it  is  asserted,  consti- 
tutes a  deprivation  of  plaintiff's  right  to  a  liveli- 
hood. 

"It  must  be  concluded  that  the  amended  com- 
plaint does  not  state  a  claim  upon  which  relief  can 
be  granted  and  that  there  are  no  facts  contained 
in  the  affidavits  and  documents  on  file  which  en- 
title plaintiff  to  relief." 
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It  is   submitted   that   the  matters   discussed   in   this 
Point  I  alone  suffice  to  sustain  the  trial  court's  judg- 
ment and  that  said  judgment  may  and  should  be  af- 
firmed thereon. 

II. 

Immunity    of    Appellee    Glasner,    California    State 

Kosher  Food  Law  Representative. 

As  a  second  or  alternative  basis  for  its  ruling,  the 
trial  court  stated  [Tr.  p.  109;  Erlich  v.  Glasner,  supra, 
274  F.Supp.  at  p.  13] :" 

"Another  ground  in  support  of  the  motions  by 
defendants  is  that  of  the  immunity  or  defendant 
Glasner  because  of  being  a  state  officer.  In  a  sim- 
ilar case  in  which  Glasner  was  sued,  the  California 
Court  of  Appeal  held  that  he  was  immune.  (Glick- 
nmn  v.  Glasner,  230  Cal.App.2d  120,  40  Cal.Rptr. 
719.)  The  court  pointed  out  that  Glasner's  activi- 
ty was  within  his  discretionary  duties  and  that  he 
was  immune  from  tort  liability.  A  footnote  to  that 
opinion  sets  out  the  California  State  Personnel 
Board  specifications  for  a  Kosher  Food  Law  Rep- 
resentative." 

The  trial  court  in  the  opinion  and  decision  under  re- 
view then  quoted  as  footnote  1  the  specifications  which 
herein   are    reproduced   as   an   appendix   to   this   brief. 


^Appellee  Glasner's  counsel  submit  that  this  second  or  alterna- 
tive basis  equally  sustains  the  ruling  made.  If  either  basis  sus- 
tains the  ruling,  it  should  and  must  be  affirmed.  As  expressed  by 
this  Court  in  .S"  c'r  .9  Logging  Co.  v.  BarUer.  9  Cir.,  1966,  366 
F.2d  617,  623:  "'In  the  review  of  judicial  proceedings  the  rule 
is  settled  that,  if  the  decision  below  is  correct,  it  uiitst  be  af- 
jirmcd,  although  the  lower  court  relied  upon  a  wrong  ground 
or  gave  a  wrong  reason.'  Helvcring  v.  Gozwan,  302  U.S.  238, 
58  S.Ct.  154,  158,  82  L.ed.  224.     (Emphasis  added.)" 
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Noting  that  whether  a  similar  holding  under  the  Civil 
Rights  Act  would  follow  was  not  "entirely  clear",  the 
trial  court  referred  to  and  discussed  certain  authorities 
{Hoffman  v.  Halden,  9  Cir.,  1959,  269  F.2d  280; 
S  &  S  Logging  Co.  v.  Barker,  9  Cir.,  1966,  366  F.2d 
617;  Norton  v.  McShane,  5  Cir.,  1964,  332  F.2d  855; 
and  Pierson  v.  Ray,  1967,  386  U.S.  547,  87  S.Ct.  1213, 
18  L.ed.2d  288),  and  then  stated  [Tr.  p.  Ill;  Erlich 
V.  Glasner,  supra,  274  F.Supp.  at  p.  14]  : 

".  .  .  Here,  we  are  dealing  with  a  state  repre- 
sentative acting  within  his  discretionary  duties  and 
whether  or  not  in  so  acting  he  is  clothed  with  im- 
munity from  liability  under  the  Civil  Rights  Act. 
To  hold  that  the  Kosher  Food  Law  Representative 
or  anyone  in  a  similar  position  is  required  to  es- 
tablish his  good  faith  in  court  after  his  activity 
was  within  his  discretionary  duties  would  lead  to 
endless  harassment  and  ultimate  frustration  in 
carrying  out  his  duties.  It  is,  therefore,  concluded 
that  defendant  Glasner's  activity  falls  within  the 
letter  of  his  discretionary  duties  and  that  he  is 
clothed  with  immunity  under  the  circumstances  of 
this  case." 

It  is  submitted  that  the  ruling  of  the  trial  court  comes 
squarely  within  the  rationale  of  the  authorities. 

As  kosher  food  law  representative  of  California,  ap- 
pellee Glasner  has  immunity  from  suit  in  the  perform- 
ance of  his  duties  which  rule  "applies  not  only  to  acts 
essential  to  the  main  purposes  for  which  the  office  was 
created  but  also  to  acts  which,  although  incidental  and 
collateral,  serve  to  promote  those  purposes.  (White  v. 
Towers,  37  Cal.2d  727,  733  [235  P.2d  209,  28  A.L.R. 
2d    636].)"    {Lipman    v.    Brisbane    Elementary    Sch. 
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Dist.,  1961,  55  Cal.2d  224,  233,  11  Cal.Rptr.  97,  102, 
359  P.2d  465,  470;  Tietz  v.  Los  Angeles  Unified  Sch. 
Dist,  1965,  238  Cal.App.2d  905,  909-910,  48  Cal.Rptr. 
245,  248,  appeal  dismissed  and  cert,  den.,  Tiets  v.  Mar- 
ienthal,  385  U.S.  8,  87  S.Ct.  53,  17  L.ed.  7,  reh  den  385 
U.S.  964,  87  S.Ct.  389,  17  L.ed.  309.)  That  the  kosher 
food  law  representative  of  California  is  immune  from 
liability  for  discretionary  acts  and  that  his  prescribed 
duties  are  discretionary  in  nature  are  well  discussed  and 
considered  in  Glickman  v.  Glasner,  1964,  230  Cal.App. 
2d  120,  40  Cal.Rptr.  719.    As  there  held  in  part: 

"  '.  .  .  Those  duties  specifically  include  advising 
interested  persons  "such  as  kosher  meat  and  poultry 
packers,  wholesalers,  retailers,  and  restauranteurs 
on  application  of  the  State  Kosher  Food  Law 
*  *  *"  The  Kosher  Food  Inspector  also  "conducts 
investigations,  gathers,  assembles,  and  reports 
facts  and  evidence."  .  .  . 

"  'These  duties  obviously  involve  the  exercise  of 
discretion,  In  carrying  out  the  obligations  of  his 
office,  the  inspector  must  decide  what  facts  he 
shall  gather,  which  investigations  will  be  made,  and 
what  reports  in  his  reasoned  judgment  should  be 
made  to  bring  about  compliance  with  Penal  Code 
Section  383b.  [Citations.] 

"  'The  principle  established  by  these  cases  may 
work  hardship  from  time  to  time,  but  were  the 
rule  otherwise  greater  mischief  would  result.  .  .'  " 

It  may  be  true  that,  as  said  in  appellant's  brief,  the 
state  law  or  rule  of  decision  regarding  immunity  is  not 
binding  when  determining  that  matter  under  the  Federal 
Civil  Rights   Act.     However,   the   state  court's   ruling 
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of  the  discretionary  nature  of  the  official's  duties  should 
be  entitled  to  great  weight,  if  not  conclusive,  upon  that 
matter. 

In  Barr  v.  Mateo,  1959,  360  U.S.  564,  571-572,  79 
S.Ct.  1335,  3  L.ed.2d  1434,  the  Supreme  Court,  in  dis- 
cussing the  matter  of  inmiunity,  referred  to  the  noted 
decision  by  Judge  Learned  Hand  in  Gregoire  v.  Biddlc, 
2  Cir.,  1949,  177  F.2d  579,  the  Supreme  Court  stating: 
"The  reasons  for  the  recognition  of  the  privilege 
have  been  often  stated.     It  has  been  thought  im- 
portant that  officials  of  government  should  be  free 
to  exercise  their  duties  unembarrassed  by  the  fear 
of   damage   suits   in   respect   of   acts   done   in   the 
course   of    those   duties — suits    which    would   con- 
sume time  and  energies  which  would  otherwise  be 
devoted    to   governmental   service    and    the    threat 
of   which   might   appreciably   inhibit    the    fearless, 
vigorous,  and  effective  administration  of   policies 
of  government.    The  matter  as  been  admirably  ex- 
pressed by  Judge  Learned  Hand : 

"  'It  does  indeed  go  without  saying  that  an  of- 
ficial, who  is  in  fact  guilty  of  using  his  powers  to 
vent  his  spleen  upon  others,  or  for  any  other  per- 
sonal motive  not  connected  with  the  public  good, 
should  not  escape  liability  for  the  injuries  he  may 
so  cause ;  and,  if  it  were  possible  in  practice  to  con- 
fine such  complaints  to  the  guilty,  it  would  be 
monstrous  to  deny  recovery.  The  justification  for 
doing  so  is  that  it  is  impossible  to  know  whether 
the  claim  is  well  founded  until  the  case  has  been 
tried,  and  that  to  subject  all  officials,  the  innocent 
as  well  as  the  guilty,  to  the  burden  of  a  trial  and 
to  the  inevitable  danger  of  its  outcome,  would 
dampen  the  ardor  of  all  but  the  most  resolute,  or 
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the  most  irresponsible,  in  the  unfHnching  discharge 
of  their  duties.  Again  and  again  the  public  interest 
calls  for  action  which  may  be  founded  on  a  mis- 
take, in  the  face  of  which  an  official  may  later 
find  himself  hard  put  to  satisfy  a  jury  of  his  good 
faith.  There  must  indeed  be  means  of  punishing 
public  officers  who  have  been  truant  to  their  duties ; 
but  that  is  quite  another  matter  from  exposing 
such  as  have  been  honestly  mistaken  to  suit  by  any- 
one who  has  suffered  from  their  errors.  As  is  so 
often  the  case,  the  answer  must  be  found  in  a  bal- 
ance between  the  evils  inevitable  in  either  alterna- 
tive. In  this  instance  it  has  been  thought  in  the 
better  end  to  leave  unredressed  the  wrongs  done 
by  dishonest  officers  than  to  subject  those  who 
try  to  do  their  duty  to  the  constant  dread  of  re- 
taliation. .  . 

"  'The  decisions  have,  indeed,  always  imposed  as 
a  limitation  upon  the  immunity  that  the  official's 
act  must  have  been  within  the  scope  of  his  powers; 
and  it  can  be  argued  that  official  powers,  since 
they  exist  only  for  the  public  good,  never  cover 
occasions  where  the  public  good  is  not  their  aim, 
and  hence  that  to  exercise  a  power  dishonestly  is 
necessarily  to  overstep  its  bounds.  A  moment's 
reflection  shows,  however  that  that  cannot  be  the 
meaning  of  the  limitation  without  defeating  the 
whole  doctrine.  What  is  meant  by  the  saying  that 
the  officer  must  be  acting  within  his  power  cannot 
be  more  than  that  the  occasion  must  be  such  as 
would  have  justified  the  act,  if  he  had  been  using 
his  power  for  any  of  the  purposes  on  whose  ac- 
count it  was  vested  in  him.  .  .'  Gregoire  v.  Biddle 
(CA2  NY)  177  F.2d  579,  581. 
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The  Supreme  Court  continued  thereafter  with  (360 
U.S.  at  pp.  572-573) : 

"We  do  not  think  that  the  principle  announced  in 
Vilas  can  properly  be  restricted  to  executive  of- 
ficers of  cabinet  rank,  and  in  fact  it  has  never  been 
so  restricted  by  the  lower  federal  courts.  The  priv- 
ilege is  not  a  badge  or  emolument  of  exalted  of- 
fice, but  an  expression  of  a  policy  designed  to  aid 
in  the  effective  functioning  of  government.  The 
complexities  and  magnitude  of  governmental  activ- 
ity have  become  so  great  that  there  must  of  neces- 
sity be  a  delegation  and  redelegation  of  authority 
as  to  many  functions,  and  we  cannot  say  that  these 
functions  become  less  important  simply  because 
they  are  exercised  by  officers  of  lower  rank  in  the 
executive  hierachy." 

On  page  575  of  its  decision,  the  Supreme  Court  held, 
"The  fact  that  the  action  here  taken  was  within  the 
outer  perimeter  of  petitioner's  line  of  duty  is  enmigh 
to  render  the  privilege  applicable,  despite  the  allegations 
of  malice  in  the  complaint, .  .  ."  (Italics  added.) 

So  much  has  been  quoted  from  Barr  because  of  its 
sound  reasoning  and  obvious  applicability  to  most  of  ap- 
pellant's arguments  and  contentions. 

In  S  &  S  Logging  Co.  v.  Barker,  9  Cir.,  1966,  366 
F.2d  617,  620,  this  Court,  having  quoted  from  Barr's 
quotation  of  Gregoire,  stated,  "Judge  Hand's  statement 
was  again  alluded  to  with  approval  in  the  recent  case  of 
Garrison  v.  State  of  Louisiana,  379  U.S.  64,  74,  85  S.Ct. 
209,  13  L.ed.2d  125.  The  complaint  here  states  clearly 
what  it  is  claimed  that  the  defendants  did.  .  .  .  These 
were  acts  which  were  clearly  within  the  perimeter  of 
those  defendants'  duties  or,  as  put  by  the  Fifth  Circuit 
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in  Norton  v.  McShane,  332  F.2d  855,  857,  they  were 
'acting  within  the  scope  of  their  authority  or  in  the  dis- 
charge of  their  duties.'"  It  further  was  held:  "This 
immunity  from  suit  granted  to  governmental  employees 
is  not  limited  to  those  of  cabinet  rank,  nor  to  those  ex- 
ercising judicial  or  quasi-judicial  functions."  Quotation 
was  made  again  from  Barr,  following  which  it  was  said : 
"And  in  O'Campo  v.  Hardisty,  9  Cir.,  262  F.2d  621, 
625,  a  suit  against  employees  of  the  Internal  Revenue 
Service,  we  said:  'At  an  early  date  the  rule  was  ex- 
tended to  protect  legislative  and  administrative  officers. 
*  *  *  That  minor  governmental  officers  are  within  the 
scope  of  immunity  is  well  established."  (See  also  Ber- 
shad  V.  Wood,  9  Cir.,  1961.  290  F.2d  714,  which  also 
noted  on  page  717,  "the  delicate  balance  that  must  be 
struck  between  private  injury  and  public  interest"; 
Scherer  v.  Brcnnan,  D.C.N.D.  III.  E.D..  1966,  266  F. 
Supp.  758,  761.) 

In  his  brief,  appellant  relies  upon  Robichaud  v.  Ronan, 
9  Cir.,  1965,  351  F.2d  533,  a  case  which  this  Court 
discussed  in  footnote  2  on  page  620  oi  S  &  S  Logging 
V.  Barker,  supra,  366  F.2d  617,  as  follows : 

"2.  'The  federal  courts  have  applied  the  doc- 
trine of  official  immunity  to  suits  against  numer- 
ous officials  for  many  different  torts.'  Norton  v. 
McShane,  5  Cir.,  332  F.2d  855,  859.  Footnote  5 
in  that  opinion  contains  an  extensive  list  of  ad- 
ministrative officers  who  have  been  held  immune 
from  suit.  In  Robichaud  v.  Ronan,  9  Cir.,  351  F.2d 
533,  this  court  held  that  a  prosecuting  attorney  who 
acted,  not  as  such,  but  as  a  policeman,  was  not 
immune  from  suit  under  the  Civil  Rights  Acts.  As 
that    suit   arose   under   those   Acts    [citation]    the 
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case  is  not  in  point  here.  In  its  general  discussion 
of  the  immunity  rule,  the  court  assumed  that  the 
immunity  was  related  to  acts  'committed  by  the  of- 
ficer in  the  performance  of  an  integral  part  of  the 
judicial  process.'  This  apparent  assumption  was 
unnecessary  to  that  decision  and  it  must  have  been 
inadvertent  for  it  is  plainly  contrary  to  the  state- 
ments quoted  above  from  Barr  v.  Mateo  and 
O'Campo  V.  Hardisty  and  contrary  to  the  other 
cases  listed  in  Norton  v.  McShane,  supra." 

Robichaud  does  not  aid  appellant  particularly  in  view 
of  this  Court's  statements  that  it  erred  in  assuming 
that  the  acts  must  have  been  an  integral  part  of  the 
judicial  process  in  order  to  afford  immunity.  Agnew  v. 
Moody,  9  Cir.,  1964,  330  F.2d  868,  upheld  the  im- 
munity of  court  officials  and  attaches  and  did  not  hold 
in  accordance  with  appellant's  statement  made  on  page 
11  of  his  brief.  Appellant  cites  and  relies  upon  Monroe 
V.  Pape,  1961,  365  U.S.  167,  81  S.Ct.  473,  5  L.ed.  2d 
492,  Piersoii  v.  Ray,  1967,  386  U.S.  547,  87  S.Ct.  1213. 
18  L.ed.2d  288,  and  Cohen  v.  Norris,  9  Cir.,  1962,  300 
F.2d  24,  each  of  which  concerned  activity  of  policemen. 
Appellee  Glasner,  contrary  to  appellant's  thesis,  is  not 
and  never  was  a  policeman;  he  was  the  duly  appointed, 
qualified  and  acting  Kosher  Food  Law  Representative 
of  the  California  Department  of  Public  Health ;  and  his 
actions  were  clearly  within  the  perimeter  of  his  duties 
as  such.  (See  quotation,  supra,  from  S  &  S  Logging 
Co.  V.  Barker,  9  Cir.,  366  F.2d  at  p.  620.)  Monroe 
involved  police  brutality  and  mistreatment;  Cohen  in- 
volved unwarranted  search  and  seizure  by  policemen, 
coupled  with  an  assault  on  plaintiff's  person;  and  both 
involved  claimed  violation  of  due  process  clauses,  which 
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is  not  here  the  situation.  Pierson  points  out  that  police- 
men at  common  law  were  always  subject  to  suits  for 
torts  committed  in  the  performance  of  their  duties,  with 
the  right  of  defense  of  good  faith  and  probable  cause. 
Pierson  does  not  hold  and  does  not  intimate  that  rules 
of  immunity  applicable  to  judicial,  legislative  and  ad- 
ministrative officials,  even  those  not  of  cabinet  status, 
has  been  changed  or  altered  or  no  longer  exists.  Pierson 
merely  applied  existing  principles  applicable  to  policemen 
in  tort  cases  to  policemen  in  Civil  Rights  suits.  And,  in 
Pierson,  it  also  was  noted  (18  L.ed.2d  at  p.  295)  :  "Mon- 
roe v.  Pape  presented  no  question  of  immunity,  however, 
and  none  was  decided."  Contrary  to  appellant's  state- 
ment on  page  10  of  his  brief,  this  Court  did  not  over- 
rule Hoffman  v.  Halden,  1959,  9  Cir.,  268  F.2d  280, 
in  regard  to  its  holding  of  immunity  of  defendant 
Wair,  Superintendent  of  the  Oregon  State  Mental  Hos- 
pital, but  only  overruled  the  statement  on  page  292 
of  that  opinion  to  the  effect  that  a  purpose  to  discrim- 
inate or  to  deprive  one  of  a  federal  right  was  an  ele- 
ment to  be  alleged  by  the  plaintiff.  (See  Cohen  v.  Mor- 
ris, supra.  300  F.2d  at  pp.  29-30.)  In  Hoffman, 
judgment  of  dismissal  was  affirmed  as  to  defendant 
Wair  but  reversed  as  to  others.  Cohen  did  not  overrule 
the  decision  thus  made.  Appellant  also  cites  and  relies 
upon  Herbert  v.  Morlcy.  D.C.C.D.Cal.,  1967,  273  F. 
Supp.  800.  While  upholding  a  right  to  maintain  a  Civil 
Rights  Act  suit  against  policemen  (who  were  exonerated 
at  trial),  the  Court  there  further  made  a  ruHng  which 
supports  appellee  Glasner  and  which  is  contrary  to  ap- 
pellant's position.  Thus,  on  page  802,  it  there  is  stated : 
"The  complaint  as  against  Harold  Kade,  M.D., 
the  Los  Angeles  County  autopsy  surgeon  and  dep- 
uty coroner,  was  dismissed  before  trial  on  a  mo- 
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tion  for  summary  judgment,  the  Court  finding 
that  at  all  times  mentioned  in  the  complaint  he  had 
acted  reasonably  and  within  the  permissible  discre- 
tion of  his  official  capacity,  and  was  therefore  im- 
mune from  the  charges  of  the  complaint. 

"This  order  for  summary  judgment  in  favor  of 
Dr.  Kade  was  based,  of  course,  upon  the  traditional 
immunity  from  suit  granted  by  the  common  law 
to  a  public  official  engaged  in  discretionary  ac- 
tivities, reasonably  performed  within  the  appropri- 
ate scope  of  his  official  authority  and  capacity. 
Here  Dr.  Kade  had  full  and  complete  statutory 
authority  and  capacity,  as  holder  of  the  public  of- 
fice of  autopsy  surgeon  and  deputy  coroner,  to 
conduct  the  autopsy,  make  the  findings  and  report 
his  opinions  exactly  as  he  did  in  the  course  of  his 
duties. 

"Dr.  Kade's  activities  complained  of  by  plaintiff 
consisted  of  his  autopsy  made  upon  the  body  of  a 
person  who  had  died  after  a  fall  in  a  bar  fight  with 
plaintiff  and  a  later  fall  at  the  Santa  Monica  police 
station;  his  set  of  findings  and  opinions  that  the 
primary  cause  of  death  was  the  blows  and  fall  at 
the  bar;  his  expression  of  these  findings  and  opin- 
ions to  the  police  officers  investigating  the  death; 
and  his  testimony  at  plaintiff's  trial  for  murder  in 
the  course  of  which  Dr.  Kade  as  an  expert  stated 
his  opinion  that  the  blows  and  fall  the  deceased  had 
suffered  in  the  bar  fight  with  i)laintiff  could  have 
caused  the  death. 

"When  the  activities  of  Dr.  Kade  were  meas- 
ured by  his  statutory  discretion,  and  the  scope  of 
his  official  authority,  capacity  and  duties  as  dep- 
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uty  corner  and  autopsy  surgeon,  the  Court  neces- 
sarily found  his  immunity  from  suit  so  compelHng 
that  as  a  matter  of  law  he  was  dismissed  from 
the  action." 

How  appellant  may  claim  that  the  foregoing  decision 
aids  or  supports  his  position  herein  is  difficult  to  see. 
It  does  not  aid  or  support  appellant  but  does  support  ap- 
pellee Glasner,  the  Kosher  Food  Law  Representative  of 
California. 

The  decisions  relied  on  by  appellant  did  not  involve 
discretionary  action  of  a  state  administrative  official, 
such  as  appellee  Glasner,  California  State  Kosher  Food 
Law  Representative.  Each  and  every  act  charged 
against  appellee  Glasner  was  and  is  "within  the  outer 
perimeter  of  fhis]  line  of  duty"  and  he  has  and  is  en- 
titled to  immunity  from  the  fear  of  civil  damage  suit 
in  regard  thereto.  (Barr  v.  Mateo,  supra,  360  U.S. 
564,  575.    See  also  pp.  570-572.) 

The  basic  and  fundamental  reasons  for  govern- 
mental official's  immunity  in  performance  of  the  dis- 
cretionary duties  annexed  to  his  office  here  are  present. 
Under  numerous  authorities,  some  of  which  are  cited 
herein,  that  immunity  also  sustains  the  trial  court's 
judgment.  (For  additional  authorities  and  argument, 
see  Brief  for  Appellee,  Juda  Glasner  filed  in  Case  No. 
20982,  Erlich  v.  Glasner,  9  Cir.,  374  F.2d  681.) 
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Appellant's  Attack  on  Sufficiency  of  Affidavits. 

Appellant  attacks  the  sufficiency  of  the  affidavits  in 
support  of  the  alternative  motion  for  summary  judg- 
ment. It  must  be  remembered  that  the  motions  were 
predicated  not  only  on  the  affidavits  but  also  upon  the 
records  and  files  of  the  cause  which  latter  furnished 
many  of  the  facts  upon  which  judgment  of  dismissal 
and  summary  judgment  properly  was  had. 

In  the  Quimby  affidavit,  it  was  pointed  out  that  this 
action  was  brought  in  the  name  of  plaintiff,  David  Er- 
lich,  as  an  individual,  and  that  the  amended  complaint 
is  "based  upon  an  alleged  "interference  by  these  defend- 
ants with  the  business  of  West  Coast  Poultry  Com- 
pany, a  corporation.'  "  It  further  was  pointed  out  that 
the  matters  involved  were  those  of  the  corporation,  not 
of  the  individual  plaintiff.  [Tr.  p.  35,  lines  22-29.] 
The  affidavit  further  called  attention  to  the  decision 
made  in  Glickman  v.  Glasner,  supra,  230  Cal.App.2d 
120.  and  its  holding  that  the  acts  done  by  defendant 
Juda  Glasner.  kosher  food  inspector  for  the  Department 
of  Health  of  the  State  of  California,  "were  of  a  dis- 
cretionary character"  [Tr.  p.  36,  lines  12-26]  and  the 
trial  court  was  requested  to  take  judicial  notice  of  the 
matters  in  said  case.     [Tr.  p.  37,  lines  6-14.] 

The  Glickman  opinion  sets  forth  the  "California 
State  Personnel  Board  Specification  for  Class  of 
Kosher  Food  Representative",  which  is  an  official  act 
of  the  Board  made  pursuant  to  California  Government 
Code,  section  18000.  and  which  is  judicially  noticed 
(Rule  43(a).  Fed. Rules  Civ.  Proc).  thereby  .showing 
the  duties  attached  to  the  office  of  Kosher  Food  Law 
Representative.  In  Cooper  v.  O'Connor,  D.C.Cir.,  1938, 


—31— 

69  App.D.C.  100,  99  F.2d  135,  118  A.L.R.  1440,  cert, 
den.  305  U.S.  642,  59  S.Ct.  146,  83  L.ed.  414,  it  was 
held  (99  F.2d  at  p.  138),  "we  may  properly  take  judi- 
cial notice  of  the  official  duties  of  each  of  the  appellees 
and  thus  determine  whether  the  acts  charged  in  the  dec- 
laration fell  within  the  general  scope  of  their  author- 
ity." For  convenience  of  this  Court,  said  "California 
State  Personnel  Board  Specification  for  Class  of 
Kosher  Food  Law  Representative"  has  been  quoted  and 
set  forth  in  the  Appendix  to  this  brief.  Although  not 
appearing  in  the  present  transcript,  it  may  be  noted 
that  a  copy  thereof  was  among  the  records  and  files 
of  this  cause.  (See  transcript  in  9th  Circuit,  case  num- 
ber 19872.  page  23.) 

Among  other  things,  the  affidavit  of  appellee  Glasner 
[Tr.  pp.  45-49]  set  forth:  At  all  time  mentioned  in  the 
amended  complaint,  he  was  an  ordained  Orthodox  Rabbi 
and  the  State  Kosher  Food  Law  Representative  charged 
with  statewise  enforcement  of  the  State  Kosher  Food 
Law,  section  383b  of  the  California  Penal  Code.  He 
had  and  has  the  qualifications  set  forth  in  the  State 
Personnel  Board  Specifications  for  the  Class  of  Kosher 
Food  Law  Representative,  Code  9034.  Among  the  du- 
ties imposed  on  him  were  the  conducting  of  field  in- 
vestigations of  complaints  regarding  kosher  foods  al- 
leged to  be  in  violation  of  the  State  Kosher  Food  Law, 
making  of  reports,  securing  evidence,  and  assisting  in 
the  preparation  of  cases  for  prosecution  when  neces- 
sary. The  specifications  for  the  position  also  required 
that  he  be  in  good  standing  with  a  recognized  Cali- 
fornia or  national  rabbinical  body  and  he  was  a  mem- 
ber of  the  United  Orthodox  Rabbinate  of  Greater  Los 
Angeles  in  which   the  various   Orthodox   groups   were 
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represented.  He  did  not  participate  in  the  activities  of 
the  Rabbinate  if  they  in  any  way  appeared  to  be  in 
conflict  with  the  activities  related  to  his  position  as 
Kosher  Food  Law  Representative.  However,  should  his 
office  receive  a  complaint  from  a  member  of  the  Rab- 
binate or  others,  it  was  his  duty  to  conduct  investigation. 
He  never  attempted  to  prevent  the  use  of  the  services 
of  any  Orthodox  Rabbi  or  to  compel  use  of  the  serv- 
ices of  any  specific  Rabbi.  He  never  caused  or  at- 
tempted to  cause  criminal  prosecution  of  anyone  by  rea- 
son of  the  specific  identity  of  the  Rabbi  or  Rabbis 
whose  services  were  being  used.  In  fact,  he  had  noth- 
ing to  do  with  the  certification  of  Rabbis.  He  did  not 
cause  issuance  of  criminal  complaints  but  merely  con- 
ducted investigations  and  presented  the  facts  to  the  ap- 
propriate City  Attorney  or  District  Attorney's  office 
for  such  action  as  that  office  might  find  appropriate. 
If  the  appropriate  governmental  representative  of 
these  offices  saw  fit  to  prepare  a  criminal  complaint, 
he  (Glassner)  would  by  reason  of  his  office  sign  the 
same.  He  did  not  communicate  with  customers  advis- 
ing the  latter  that  they  would  be  subject  to  prosecu- 
tion if  they  purchased  products  from  plaintiff  or  West 
Coast  Poultry  Company.  He  did  direct  communica- 
tions to  West  Coast  Poultry  Company  and  other  in- 
terested members  of  the  industry  advising  them  of  the 
law.  (Note:  Appellant's  own  affidavit  reveals  that 
appellee  Glasner  sent  advice  that  he  had  been  advised 
that  four  named  persons  had  been  disqualified  scho- 
chtim  and  that  poultry  slaughtered  by  a  schochet  who 
has  been  disqualified  is  non-kosher  under  Orthodox 
Hebrew  law  "and  the  sale  of  poultry  slaughtered  by  a 
disqualified  schochet  may  result  in  the  prosecution  of 
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the  seller  under  Penal  Code  Section  383B."  [Tr.  pp. 
76-77.]  The  advice  of  possible  prosecution  related  to 
seller,  not  to  purchaser,  and  nowhere  did  the  advice 
refer  to  or  mention  either  plaintiff  or  "his"  corpora- 
tion. West  Coast  Poultry  Company.)  He  (Glasner) 
did  not  inform  interested  parties  that  if  they  pur- 
chased kosher  products  from  plaintiff  or  West  Coast 
Poultry  Company  that  citations  would  be  issued  against 
them.  The  affidavit  contains  more  facts  but  suffi- 
cient has  been  sent  forth  to  show  that  he  was  acting 
within  the  perimeter  of  his  duties  as  the  State  Kosher 
Food  Law  Representative. 

Appellant's  brief  states  that  appellee  Glasner  places 
the  responsibility  of  criminal  prosecutions  on  the  City 
or  District  Attorney  "without  any  attempt  to  explain 
why  plaintiff  presumably  was  singled  out  as  the  de- 
fendant rather  than  West  Coast  Poultry  Company,  the 
corporation",  etc.  (O.B.  p.  36.)  There  is  no  such  pre- 
sumption that  plaintiff  was  singled  out.  He  was  pres- 
ident and  general  manager  of  the  corporation  and  him- 
self was  subject  to  criminal  prosecution  for  the  viola- 
tion of  the  California  Kosher  Food  Law.  There  is  no 
showing  as  to  whether  the  corporation  ever  was  or  was 
not  also  criminally  prosecuted.  In  West  Coast  Poultry 
Co.  V.  Glasner,  1965.  231  Cal.App.2d  747.  42  Cal. 
Rptr.  297.  the  corporation  appealed  from  an  adverse 
judgment.  The  opinion  reveals  that  the  corporation's 
complaint  therein  alleged,  among  other  things,  that 
Glasner  "has  filed  complaints  with  the  district  Attor- 
ney charging  appellant  with  violating  the  Penal  Code, 
section  383b,  although  he  knew  full  well  that  the  es- 
tablishment was  kosher."  This,  of  course,  has  nothing 
to  do  with  the   instant   case.   Appellant's   statement  is 
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a  "red  herring"  which  seeks  to  divert  attention  from 
that  which  controls  and  governs. 

Of  like  ilk  is  appellant's  statement  on  page  35  of  his 
brief  to  the  effect  that  appellee's  affidavit  is  false 
wherein  he  set  forth  that  he  was  aware  that  three 
companies  (named  and  including  Pines  Poultry)  com- 
menced an  action  for  injunction  or  similar  relief  against 
West  Coast  Poultry  Company  and  that  he  (Glasner) 
contacted  the  attorney  for  plaintiffs  therein  to  see  if 
that  action  did  develop  evidence  of  violation  of  the 
Kosher  Food  Law  "because  affiant  felt  it  his  duty  to 
do  so"  and  that  he  did  not  enter  into  any  agreement 
with  any  of  said  plaintiffs  or  in  any  way  sponsor  said 
action.  Appellant  refers  to  the  so-called  Goss  affidavit 
which  was  but  a  copy  of  an  affidavit  made  by  Goss  in 
a  California  suit  (not  herein)  and  was  attached  as 
Exhibit  11  to  appellant's  affidavit.  fTr.  pp.  88-90.] 
Tt  is  extremely  doubtful  that  this  Exhibit  11  is  any- 
thing other  than  pure  hearsay  on  hearsay  as  here  pre- 
.sented.  (Tt  is  not  even  a  certified  copy  of  the  state 
court  affidavit.)  Be  that  as  it  may.  the  Goss  statement 
was  to  the  effect  that  in  June  or  July  of  1963,  "Rabbi 
Glasser"  (query — would  this  refer  to  Rabbi  Glasner?) 
came  to  Goss'  market  and  asked  whether  Goss  could 
compete  with  those  not  using  the  same  process  he  did 
in  koshering  chicken;  Goss  replied  "No";  he  was  asked 
if  he  thought  it  a  good  idea  for  the  authorities  to  be 
shown  his  costs  of  ko.shering  chicken  so  they  would 
establish  a  fair-trade  price  and  whether  Goss  would 
appear  in  a  matter  like  that;  Goss  replied  he  would; 
three  or  four  weeks  later  "Rabbi  Glasser"  telephoned 
and  asked  Goss  if  you  would  be  in  Mr.  Silver's  office 
at  a  certain  time;  Goss  went  there  alone  and  waited; 
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sometime  later  "Rabbi  Glasser"  showed  up;  he  asked 
the  girl  in  the  office  where  Mr.  Silver  was  and  she 
stated  Silver  was  expected  shortly;  they  waited  a  while 
and  on  inquiry  made  by  "Rabbi  Glasser"  the  girl  said 
she  could  not  find  papers  and  suggested  to  Goss  that  he 
sign  one  in  blank  so  he  could  leave;  Goss  was  tired 
of  waiting,  signed  the  paper  and  left  with  "Rabbi 
Glasser";  near  the  elevator,  they  met  a  man  to  whom 
"Rabbi  Glasser"  introduced  Goss  stating  the  man  was 
Mr.  Silver;  later,  Goss  read  a  clipping  which  stated 
that  he  and  others  were  suing  West  Coast  Poultry  and 
others;  he  called  "Rabbi  Glasser"  and  said  he  did  not 
want  to  sue  anyone  to  which  the  Rabbi  replied  it  must 
be  a  mistake.  (This  supports  appellee  Glasner  that  he 
did  not  advocate  or  sponsor  the  injunction  suit.)  The 
remainder  of  the  Goss  statement  (if  it  may  be  con- 
sidered at  all)  concerns  Goss'  actions  with  his  own 
counsel  in  contacting  Mr.  Silver  and  opposing  counsel 
in  securing  a  withdrawal  from  or  dismissal  of  the  suit — 
in  none  of  the  latter  of  which  any  reference  is  made 
to  any  Rabbi.  If  anything,  the  Goss  statement  merely 
shows  that  a  Rabbi  had  inquired  concerning  effective 
competition  with  those  using  a  different  process  and 
whether  costs  should  be  shown  to  establish  a  fair-trade 
price  and  that  the  Rabbi,  when  subsequently  informed 
that  the  suit  mentioned  had  been  brought,  stated  it 
was  a  mistake.  This  scarcely  supports  any  of  appel- 
lant's claims  and  certainly  does  not  show  any  error  in 
the  trial  court's  determination  made  herein. 

Finally,  appellant's  brief  expresses  umbrage  at  the 
fact  that  the  affidavit  of  Glasner  makes  reference  to 
the  affidavit  of  appellee  Zilberstein.  The  latter  affi- 
davit was  one  of  the  documents  in  the  records  and  files 


—36— 

and  obviously  was  a  proper  matter  for  consideration 
by  the  trial  court  in  making  its  ruling.  Whether  it  was 
or  was  not  referred  to  in  the  Glasner  affidavit  does 
not  make  it  any  less  a  matter  for  consideration.  The 
Zilberstein  affidavit  [Tr.  pp.  8-17]  is  lengthy.  It 
describes  in  detail  the  composition  of  the  United  Or- 
thodox Rabbinate  of  Greater  Los  Angeles  and  its  un- 
incorporated association  status  as  an  ecclesiastical  par- 
ent body  of  three  orthodox  groups  located  in  the  Los 
Angeles  area,  with  one  of  its  principle  functions  to 
concern  itself  with  adherence  to  Hebrew  statutes  con- 
cerning dietary  laws  relating  to  Kosher  foods  and  to 
issue  warnings  and  take  action  against  those  who  of- 
fend these  laws.  The  Rabbinate  is  a  non-profit  body 
and  rabbinical  services  rendered  as  an  ecclesiastical  body 
for  enforcement  of  the  Jewish  dietary  laws  are  ren- 
dered without  compensation  of  any  kind.  It  has  the 
power  and  duty  to  disqualify  a  schochet  who  is  slaugh- 
tering or  processing  Kosher  meats  contrary  to  that  which 
is  to  be  had.  For  example,  in  March  of  1963.  schochet 
Abromowitz  was  instructed  by  telegram  sent  in  the 
name  of  the  L'^nited  Orthodox  Rabbinate  "to  desist 
slaughtering  of  poultry  if  dressed  thereafter  in  heated 
water."  A  second  telegram  was  sent  later  advising  that 
he  was  still  violating  the  "Kashbruth  instructions". 
No  reply  was  received  and  thereafter  an  edict  of  dis- 
qualification was  prepared  and  signed.  (Note:  appellee 
Glasner  was  not  present  and  was  not  a  signer  of  the 
edict.)  The  acts  of  the  United  Orthodox  Rabbinate 
were  done  as  an  ecclesiastical  body  of  Rabbis,  duly 
authorized  to  consider  the  matter,  to  make  a  deter- 
mination thereof  and  to  render  a  decision  and  decree — 
all  in  accordance  with  and  as  required  by  Rabbinical 
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Law.  The  affidavit  described  the  position  of  Schochet 
and  the  supervision  to  be  made  of  a  schochet.  A  com- 
plete reading  of  the  Zilberstein  affidavit  reveals  ad- 
ditional facts. 

Appellant  makes  the  statement  that  the  court,  not 
the  ecclesiastical  body,  is  the  forum  to  determine  the 
ecclesiastical  question  of  whether  the  schochet  is  or  is 
not  complying  with  Hebrew  religious  laws  in  slaughter- 
ing and  processing  Kosher  (or  claimed  Kosher)  meats. 
That  is  incorrect,  as  a  moment's  reflection  will  reveal. 
The  law  permits  ordained  ministers,  rabbis  and  priests 
to  perform  marriages  which  will  be  recognized  by  the 
civil  governments.  The  civil  authorities  do  not  pretend 
to  have  the  ecclesiastical  right  or  duty  to  defrock  or  ex- 
pel ordained  persons.  Only  the  ecclesiastical  body  has 
that  right.  Tf  the  latter  has  defrocked  or  expelled  one 
who  was  ordained  so  that  the  latter  no  longer  is  an 
ordained  minister,  rabbi,  or  priest,  certainly  it  cannot 
successfully  be  argiied  that  the  latter  thereafter  may 
perform  any  marriage  which  would  be  considered  legal 
by  civil  authorities. 

As  observed  by  the  trial   court   in   its  opinion    [Tr. 

pp.   111-112;  Erlich  v.  Glasiicr,  sufrra,  27 A  F.Supp.  at 

p.  14] : 

"This  case  presents  another  problem  which,  while 
not  requiring  a  decision,  warrants  comment.  Al- 
though plaintiff  contends  and  defendants  acquiesce 
that  the  state  law  under  which  defendant  Glasner 
acted  relates  to  dietary  law  rather  than  laws  af- 
fecting religion,  plaintiff  makes  it  clear  that  he  ex- 
pects this  court  and.  in  this  case,  a  jury  which  has 
been  demanded  to  decide  who  is  and  who  is  not  an 
orthodox   rabbi,   what  is  and  what   is   not  kosher 
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poultry,  and  whether  plaintiff's  schoictim  were 
treife.  Certainly  these  issues,  if  relevant,  require 
probing  into  the  qualifications  of  orthodox  rabbis 
and  interpretations  to  establish  whether  poultry  is, 
in  fact,  kosher  and  such  other  matters  as  whether 
plaintiff's  schoictim  were  treife. 

"It  is  to  be  noted  that  among  other  matters  set 
forth  in  plaintiff's  affidavit  he  asserts  that  de- 
fendant Glasner  is  not  an  orthodox  rabbi  and  that 
members  of  the  congregation  will  be  subpoenaed  to 
'testify  that  there  was  mixed  seating  between  men 
and  women.'  This  alleged  conduct  of  defendant 
Glasner  is  referred  to  as  'his  transgressions  re- 
garding mixed  seating.'  This  hardly  seems  a  die- 
tary matter." 

At  least  two  if  not  more  times  in  his  brief,  appel- 
lant refers  to  the  allegation  in  his  amended  complaint 
to  the  effect  that  Salter  and  Reyna.  former  employees 
of  plaintiff,  were  offered  payment  to  falsely  testify 
that  plaintiff  was  not  slaughtering  chickens  pursuant 
to  orthodox  Hebrew  religious  requirements.  (O.B.  pp.  4 
and  27.)  The  Glasner  affidavit  expressly  and  affirm- 
atively swears  that  he  did  not  participate  or  direct 
any  arrangement  whereby  either  of  these  persons 
"were  to  appear  as  witnesses  and  at  no  time  either 
offered  them  a  payment  or  suggested  to  them,  or  either 
of  them,  that  they  testify  falsely."  Significantly,  no 
affidavit  of  either  of  these  persons  was  produced  by  ap- 
pellant. And  significantly  appellant's  own  affidavit  is 
silent  thereon.  This  factor,  which  appellant  apparently 
seizes  upon  in  his  brief,  was  entirely  shown  to  be  false 
as  likewise  are  many  other  charges  made  by  appellant. 


—39— 

More  could  but  need  not  be  said  concerning  the  af- 
fidavits. The  trial  court's  determination  is  not  only 
supported  thereby  but  also  by  the  records  and  files, 
including  the  allegations  of  plaintiff's  amended  plead- 
ing. These  show  (1)  that  the  damages  and  redress 
sought  are  those  for  which  plaintiff,  as  an  individual, 
was  not  entitled  since  they  concern  and  belong  to  West 
Coast  Poultry  Company  a  corporation;  and  (2)  that 
the  acts  done  by  appellee  Glasner  were  within  the  perim- 
eter of  his  official  duties  and  authority  as  the  State 
Kosher  Food  Law  Representative. 

Conclusion. 

For  the  foregoing  reasons  and  each  of  them,  it  is  re- 
spectfully submitted  that  the  judgment  of  the  trial 
court  should  and  must  be  affirmed  as  to  appellee  Glas- 
ner. 

Respectfully  submitted, 

Veatch,  Thomas  Carlson, 

dorsey  &  quimby, 
Wayne  Veatch, 
Thomas  C.  Lynch, 

A  ttorneys  General  of  the  State 
of  California, 

Herschel  T.  Elkins, 
Deputy  Attorney  General, 
and 

A.  Wallace  Tashima, 
Deputy  Attorney  General, 

Attorneys  for  Appellee,  Juda  Glasner. 

Henry  F.  Walker, 
Of  Counsel. 


Certificate. 

I  certify  that  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18,  19  and  39  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Wayne  Veatch 


APPENDIX. 

"CALIFORNIA  STATE  PERSONNEL 

BOARD 

specification  for  the  class  of 

KOSHER  FOOD  LAW 

REPRESENTATIVE 

"Definition : 

"Under  direction  of  the  Chief,  Bureau  of  Food  and 
Drug  Inspections,  Department  of  Public  Health,  to 
carry  out  the  statewide  prog-ram  of  investigation  and 
inspection  in  connection  with  the  enforcement  of  the 
State  Kosher  Food  Law;  and  to  do  other  work  as  re- 
quired. 

"Typical  Tasks : 

"As  assigned,  in  the  major  metropolitan  areas  of  the 
State,  initiates  and  carries  out  a  field  inspection  pro- 
gram designed  to  secure  understanding  of  and  compli- 
ance with  the  State  Kosher  Food  Law;  visits  and  in- 
spects meat  and  poultry  markets  offering  kosher  prod- 
ucts for  sale  to  assure  that  such  products  have  been 
properly  identified,  labeled,  segregated,  advertised,  and 
otherwise  handled  in  a  manner  consistent  with  orthodox 
Hebrew  religious  ritual  and  custom;  inspects  establish- 
ments such  as  delicatessens,  restaurants,  catering 
firms,  and  rest  homes  purveying  kosher  foods  to  see 
that  products  sold  as  kosher  are,  in  fact,  kosher 
and  that  they  have  been  processed  and  served  in  a  man- 
ner and  with  dishes,  utensils,  and  vessels  prescribed  by 
Hebrew  Law  and  customs ;  makes  field  surveys  to  de- 
termine that  kosher  foods  are  properly  prepared,  stored, 
processed,  labeled  and  advertised;  meets  with  and  ad- 
vises interested  persons  such  as  kosher  meat  and  poultry 
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packers,  wholesalers,  retailers,  and  restaurateurs  on 
application  of  the  State  Kosher  Food  Law  and  on 
proper  practices  to  follow  to  insure  compliance  with  this 
law;  confers  with  violators  of  the  Kosher  Food  Law  in 
an  effort  to  secure  voluntary  compliance  with  its  pro- 
visions; conducts  field  investigations  of  complaints  re- 
garding kosher  foods  alleged  to  have  been  prepared, 
packaged,  sold,  or  advertised  in  violation  of  the  State 
Kosher  Food  Law;  conducts  investigations,  gathers, 
assembles,  and  reports  facts  and  evidence;  assists  in 
the  preparation  of  cases  for  prosecution  when  neces- 
sary; works  cooperatively  with  representatives  of  other 
governmental  agencies  including  the  State  and  Federal 
Departments  of  Agriculture  and  local  law  enforcement 
officials:  prepares  reports  of  field  activities. 

"Minimum  Qualifications: 

"Ordained  orthodox  rabbi,  in  good  standing  with  a 

recognized  California  or  national  rabbinical  body 

and  accredited  to   function   in  all   spheres   of   the 

rabbinate. 

and 
"Education:  Completion  of  theological  studies  for 
ordination  as  a  rabbi  at  a  recognized  Jewish  theo- 
logical school." 
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PRELIMINARY  STATEMENT 

Juda  Glasner  is  the  only  defeudant  who  has  sub- 
mitted an  appellee's  brief.  This  defendant  asks  affirm- 
ance of  the  judgment  on  the  two  grounds  stated  by  the 
trial  court: 

1.  That  the  injured  party  is  the  corporation,  not 
plaintiff. 

2.  'I'hat  the  defendant,  Juda  Glasner,  as  an  employee 
of  the  State  of  California,  is  immune  from  prosecution 
under  the  Ci^il  Rights  Act. 
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Appellee  Glasner  adds  a  third  ground  for  af fimiiug 
the  judgment: 

3.  That  this  Court  should  accept  as  true  and  correct 
the  contentions  of  fact  advanced  I3}'  the  defendant 
Glasner  in  support  of  his  motion  for  summary  judg- 
ment, and  reject  those  facts  of  the  plaintiff  submitted 
in  opposition  thereto. 

It  is  respectfully  submitted  that  all  of  the  above 
contentions  are  contrary  to  established  law. 

POINT  I 

THE  INJURED  PARTY  IN  THIS  CAUSE  IS  THE  PLAIN- 
TIFF, DAVID  ERLICH,  AN  INDIVIDUAL,  AND  NOT 
THE  WEST  COAST  POULTRY  COMPANY,  A 
CALIFORNIA  CORPORATION. 

That  plaintiff,  David  Erlich,  an  individual,  is  the 
injured  party  in  this  cause  is  fully  explored  in  Point 
IV  of  Appellant's  Opening  Brief.  Appellee  counters 
with  an  excellent  dissertation  that  the  law  does  not  per- 
mit a  corporation  to  maintain  an  action  for  injuries  for 
violation  under  the  Civil  Rights  Act  and  even  includes 
in  his  discussion  the  elements  required  to  maintain  a 
derivative  action  under  Sec.  834  of  the  California 
Corporations  Code.  (Appellee's  Brief,  page  12)  and 
then  on  page  13  states : 

"Appellant's  suit  is  not  a  dci-ivative  suit  on 
behalf  of  the  corporation  although  the  damages 
clauned  are  for  interference  with  the  corporation's 
business." 
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This  statement,  of  course,  is  not  entirely  correct, 
for  appellant  in  his  openins,-  brief  specifically  details 
the  injuries  done  directly  to  him  by  the  defendants. 
These  are  set  forth  in  the  overt  acts  alleged  in  Para- 
graph VIII  of  the  amended  complaint  (Tr.  pp.  4-5). 
Since  allegations  of  the  complaint  are  presumed  true 
on  a  motion  to  dismiss  (Cooper  v.  Pate,  (1964)  378 
U.S.  546,  84  S.  Ct.  1733),  and  since  the  facts  alleged  in 
the  amended  complaint  are  neither  denied  nor  discussed 
in  Glasner's  affidavit  in  support  of  his  motion  for 
summary  judg-ment  (Tr.  pp.  45-49),  a  statement  as  to 
the  law,  even  though  correct,  is  meaningless. 

Api)ellant  in  his  Opening  Brief  emphasized  the  fact 
that  the  defendant  Cllasner  in  depriving  him  of  his 
civil  rights  under  the  color  of  state  law  attacked  him 
directly,  and  also  indirectly  through  the  close  family 
type  corporation.  As  to  that  portion  of  the  amended 
complaint  where  it  is  alleged  that  the  defendant,  Grlas- 
ner,  used  his  office  as  Kosher  Food  Law  Inspector  to 
attack  the  plaintiff  directly,  the  elements  of  a  cause  of 
action  under  the  Civil  Rights  Act  are  sufficiently 
stated.  A  question  does  exist,  however,  whether  the 
injuries  to  plaintiff  through  the  corporation  are  suffi- 
cient and  are  adequate  to  withstand  a  motion  to  dis- 
miss for  failure  to  state  a  claim. 

In  this  connection  it  seems  to  be  the  position  of  the 
ap])ellee  that  although  an  individual  may  have  sus- 
tained harm  through  a  cori)or;itioii,  the  cause  of  action 
always  remains  in  the  corporation  and  never  in  the 
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individual  and  refuses  to  discuss  the  fact  that  a  situa- 
tion may  exist  where  defendant 's  toi-t  may  damage  the 
individual  directly  even  though  the  harm  is  done 
through  a  corporation. 

If  the  injury  was  done  to  a  public  corporation  with 
many  shareholders,  the  cause  of  action  would  presum- 
ably lie  only  with  the  corporation.  But  West  Coast 
Poultry  is  a  small  corporation,  where  all  of  the  stock 
is  owned  by  the  plaintiff  and  his  wife  and  they  are 
also  the  sole  officers  and  directors.  Moreover,  this 
organization  is  identified  with  the  public  as  the  plain- 
tiff. In  such  an  event,  where  the  individual  and  the 
corporation  are  considered  by  the  public  as  one,  the 
tortious  conduct  of  the  defendant  damages  both  at  the 
same  time  and  not  separately  and  independently. 

Whether  these  conditions  do  or  do  not  exist  would 
seem  to  be  a  question  of  fact  to  be  determined  by  a  trier 
of  fact,  under  the  peculiar  circumstances  of  the  case, 
and  not  as  a  solid  question  of  law.  That  is  the  real 
meaning  of  Sutter  v.  General  Petroleum  Corp.  (1946), 
28  C.  2d  525, 170  P.  2d  898,  cited  in  Appellant's  Opening 
Brief,  and  what  the  Supreme  Court  of  the  State  of 
California  meant  when  it  said  on  page  530: 

"But  'if  the  injury  is  one  to  the  plaintiff  as  a 
stockholder  and  to  him  individually  and  not  to  the 
corporation,  as  where  the  action  is  ))ased  on  a  con- 
tract to  which  he  is  a  ])ai'ty,  or  in  a  right  belonging 
severally  to  him,  or  on  a  fraud  affecting  him  di- 
rectly, it  is  an  individual  action  .  . .'  " 
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It  is  not  the  unsupported  statement  of  the  ai^pellee  that 
whenever  a  corporation  is  involved,  regardless  of  the 
fact  that  a  stockholder  as  an  individual  is  also  directly 
injured,  the  cause  of  action  must  always  remain  with 
the  corporation  and  never  with  the  individual. 

In  Toboni  v.  Pennington  MUlinery  Co.  (1959),  172 
C.A.  2d  47,  341  P.  2d  845,  which  defendant  relies  upon 
on  page  13  of  his  brief  the  court  found  that  the : 

"...  gravamen  of  her  complaint  is  a  wrong 
done  to  the  corporation,  a  nmlcting  of  its  assets,  a 
misappropriation  of  its  business  and  properties  by 
two  of  its  directors,  aided  and  assisted  by  Tom 
Cooney  and  the  Tom  Cooney  Company,  a  business 
competitor  of  the  Pennington  Company.  Plaintiff 
has  merely  a  stockholder's  interest  in  the  allegedly 
mismanaged  mismanagement  and  mulcted  corpor- 
ation. (Tohini  V.  Pennington  MilUnery  Co.  on  page 
50.)" 

This  of  course,  made  the  situation  a  derivative  ac- 
tion and  since  there  was  no  direct  injury  to  the  plain- 
tiff, Sutter  i\  General  Petroleum  Corporation  was  not 
involved. 

On  page  16  of  his  brief,  appellee  in  referring  to  the 
complaint  of  appellant  that  the  criminal  charges  for 
^dolation  of  California  Penal  Code  See.  383b  was  filed 
directly  against  him  rather  than  the  cori)oration,  states : 

"Certainly,  Civil  Rights  legislation  does  not 
give  any  citizen  the  right  to  be  immune  from  crim- 
inal charges  being  filed  against  him.  The  mere 
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filing  of  such  charges  could  not  possibly  have  de- 
prived appellant  of  any  civil  rights.  Appellant's 
pleading  does  not  allege  whether  he  alternately  was 
found  guilty  or  not  of  the  charges.  If  found  guilty 
he  was  not  deprived  of  any  civil  rights.  (He  does 
not  claim  that  he  was  abused  or  mishandled,  phys- 
ically or  mentally,  or  was  deprived  of  counsel,  etc. 
by  appellee  Glasner  or  any  other  official  or  any 
of  the  defendants.)  If  found  guilty,  he  was  not  de- 
prived of  any  civil  right  for  he  violated  Sec.  383b, 
California  Penal  Code,  in  such  event.  His  allega- 
tion that  two  criminal  charges  were  filed  against 
him  does  not  allege  any  violation  of  any  of  his 
civil  rights." 

Since  Glasner  was  the  complaining  witness  in  both 
cases,  and  actively  participated  in  both  trials,  both  as 
a  witness  and  as  an  investigating  officer  sitting  at  the 
counsel  table  with  the  prosecuting  attorney,  it  is  inter- 
esting to  note  that  appellee  does  not  state  that  at  the 
conclusion  of  the  first  trial  the  jury  brought  in  a  ver- 
dict of  not  gniilty,  and  that  at  the  second  trial  the 
charges  were  dismissed  upon  the  i>rosecutor's  opening 
statement.  Moreover  appellee  ignores  the  force  of  ap- 
pellant's argument;  why  if  the  corporation  was  the 
offender,  charges  of  violating  Sec.  383b  was  brought 
only  against  Erlich  and  not  against  the  corporation 
(App.  Op.  Br.  pp.  33,  36). 

The  fact  still  remains  that  Erlich  as  an  individual, 
was  the  deliberate,  intended  victim  of  the  acts  of  Glas- 
ner, and  this  is  further  borne  out  by  the  fact  that  al- 
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though  cruninal  complaints  were  also  filed  against  em- 
ployees Abramovitz,  Glickman,  Orlanski  and  Fried- 
man, never  once  was  a  ci'iminal  complaint  for  violating 
Sec.  383b  ever  filed  against  the  corporation  whom  the 
appellee  now  insists  was  always  the  real  and  true  of- 
fender. 

It  is  respectfully  submitted  that  there  are  suffi- 
cient facts  in  the  record  to  indicate  that  the  conduct 
of  the  defendants  injiu-ed  the  plaintiff  directly,  and 
not  the  corporation,  and  since  this  cause  was  decided  on 
a  motion  for  summary  judgment,  these  facts  should  be 
determined  by  a  trier  of  fact  rather  than  on  affidavits. 

POINT  n 

REGARDING  THE  IMMUNITY  OF  APPELLEE  GLAS- 
NER,  THE  CALIFORNIA  STATE  KOSHER  FOOD 
LAW  REPRESENTATIVE. 

Appellee  premises  this  argument  with  the  statement 
that  if  there  is  any  basis  for  sustaining  the  trial  court's 
niling,  it  should  and  must  be  affirmed  (Appellee's 
Brief,  p.  19). 

Appellant  differs.  The  statement  would  be  correct  if 
the  appeal  was  from  a  judgment  rendered  after  a  trial 
on  the  merits.  It  is  not  applicable  on  a  review  from  a 
judgment  granting  a  motion  for  summary  judgment, 
where  the  only  question  in^■olved  is  whether  an  issue 
of  fact  exists,  not  the  correctness  of  the  facts  {Byrnes 
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I'.  Mutual  Life  Insurance  Company  of  New  York, 
(9th  Cir.,  1964),  217  F.  2d  497;  cert  den.  348  U.S.  971, 
75  S.  Ct.  532). 

Moreover,  the  record  on  appeal  from  a  summary 
judgment  is  reviewed  by  an  appellate  court  in  the  light 
most  favorable  to  the  appellant. 

Poller  V.  Columhia  Broadcasting  System, 
(1962)  386  U.S.  464,  473;  82  S.  Ct.  486,  491. 

Carr  v.  City  of  Anchoraye,  9th  Cir.,  1957,  243 
F.  2d  482,  483. 

Despite  the  fact  that  the  courts  have  uniformly  held 
since  the  decision  of  Monroe  v.  Pape  in  1961  (365  U.S. 
167;  81  S.  Ct.  473;  5  L.  Ed.  2d  492)  that  public  officials 
(judges,  prosecutors  and  legislators  excepted)  have  no 
immunity  under  state  law  in  an  action  brought  under 
the  Civil  Rights  Act,  appellee  insists  that  such  im- 
munity bars  the  present  law  suit  as  a  matter  of  law  and 
in  support  thereof  cites  either  decisions  that  were  de- 
cided prior  to  Monroe  v.  Pape  or  cases  that  do  not  in- 
A'olve  the  Civil  Rights  Act. 

Barr  v.  Matteo  (1959)  360  U.S.  564;  79  S.  Ct.  1335, 
3  L.  Ed.  2d  1434,  (Appellee's  Brief,  pp.  22  et  seq.)  was 
an  action  for  damages  for  libel  based  on  an  alleged  im- 
authorized  press  release.  Moreover,  defendant  was  a 
federal  employee  and  not  subject  to  an  action  under 
the  Civil  Rights  Act.  Violation  of  Civil  Rights  Act  is 
applicable  only  to  deprivation  of  rights  when  defend- 
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ant  is  acting  nnder  color  of  state  law,  not  Federal  law. 
(Norton  v.  McShane  (5th  Cir.,  1964)  332  F.  2d  855, 
862.) 

S  cS;  S  Logging  Co.  v.  Barker  (9tli  Cir.,  1966)  366 
F.  2d  617  was  mentioned  in  Appellant's  Opening  Brief 
(Appellant's  Opening  Brief,  p.  14)  is  not  an  action 
bronght  under  the  Civil  Rights  law,  and  although  men- 
tioned as  an  authority  by  appellees  on  pages  24-25  of 
his  brief,  the  distinction  is  ignored. 

Norton  v.  McShane  (5th  Cir.,  1964)  332  F.  2d  855, 
mentioned  on  pages  24  and  25  of  appellee's  brief,  also 
involved  an  employee  of  the  federal  govermnent, 
which  by  the  nature  of  their  employment  were  immune 
from  actions  under  the  Civil  Rights  Act.  This  distinc- 
tion mentioned  on  pages  14-15  of  Appellant's  Opening 
Brief  is  also  ignored  by  Appellee. 

On  page  24  appellee  refers  to  the  case  of  Garrison 
V.  State  of  Louisiana  (1964)  379  U.S.  64;  85  S.  Ct.  209, 
13  L.  Ed.  2d  125  which  also  did  not  involve  a  Civil 
Rights  action.  This  was  a  criminal  case  where  the  de- 
fendant was  conAicted  of  criminal  defamation  and  re- 
versed on  the  gi'oimds  that  the  Louisiana  criminal  libel 
statute  incorporated  constitutionally  invalid  standards 
in  context  of  criticism  of  official  conduct  of  public  of- 
ficials in  violation  of  the  first  amendment  guarantee- 
ing free  speech. 

On  page  26  appellee  makes  an  interesting  distinc- 
tion. He  states : 
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"Appellant  cites  and  relies  upon  Monroe  v. 
Pape,  1961,  365  U.S.  167,  81  S.  Ct.  473,  5  L.Ed. 
2d  492,  Picrson  v.  Ray,  1967,  386  U.S.  547,  87  St.Ct. 
1213, 18  L.Ed.  2d  288  and  Cohen  v.  N orris,  9th  Cir., 
1962,  300  F.  2d  24,  each  of  which  concerned  activity 
of  policemen.  Appellee  Glasner,  contrary  to  appel- 
lant's thesis,  is  not  and  never  was  a  policeman;  he 
was  the  duly  appointed,  qualified  and  acting 
Kosher  Food  Law  Representative  of  the  Califor- 
nia Department  of  Public  Health;  ..." 

and  further  emphasises  the  fact  that  in  these  three 
cases  police  brutality  was  involved,  which  is  not  the 
present  situation. 

Although  appellee  refers  to  "policemen,"  presum- 
ably he  intends  to  encompass  all  law  enforcement  of- 
ficers and  not  limit  his  analogy  to  only  those  employed 
by  a  city.  In  this  connection  it  is  respectfully  submitted 
that  appellee  Glasner 's  position  was  that  of  a  law 
enforcement  officer  (California  Health  and  Safety 
Code  Sec.  214;  Glasner  v.  Dept.  of  Public  Health,  1967, 
253  A.C.A.  813,  814-815;  61  Cal.  Rptr.  415). 

In  any  event,  and  without  bela])oring  the  point,  the 
distinction  is  not  applicable  because  the  Civil  Rights 
Act,  (42  U.S.C.A.  1983  et  seq.)  is  applicable  to  all 
state  employees  and  immunity  for  liability  thereunder 
is  available  only  to  prosecutors,  members  of  the  legis- 
lature, and  members  of  the  judiciary. 

Although  appellee  has  referred  this  court  to  many 
cases  which  hold  that  immunity  is  a  perfect  defense  in 
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actions  brought  against  public  officials,  not  one  of 
them  involved  a  proceeding  under  the  Civil  Rights 
Act  against  a  state  official,  and  not  one  of  those  cases 
referred  to  hy  appellee  involving  civil  rights  held  that 
a  state  official  is  immune  from  liability  imder  the  Civil 
Rights  Act  for  conduct  falling  within  the  discretionary 
duties  of  his  employment.  The  only  such  expression 
is  contained  in  the  opinion  of  the  trial  court  in  the 
present  cause. 

Although  immunity  from  liability  under  the  Civil 
Rights  Act  is  still  no  defense  in  an  action  for  violation 
under  the  Civil  Rights  Act,  all  is  not  lost  to  the  civil 
service  employee,  for  the  Supreme  Court  in  Pierson 
V.  Ray,  1967,  386  U.S.  547,  87  S.  Ct.  1213;  18  L.Ed.  2d 
288  held  that  the  defense  of  good  faith  and  probable 
cause  is  available  to  a  defendant  in  an  action  under  sec. 
1983. 

Moreover,  whether  what  the  defendant  Glasner  did 
and  the  circumstances  under  which  he  did  them  were 
actually  discretionary  as  contended  by  appellee,  or  not 
as  contended  by  appellant  (A])pellant's  Opening  Brief, 
Point  II,  pages  16-18),  are  issues  of  fact  which  should 
be  determined  by  a  trier  of  fact. 
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POINT  in 
REGARDING    THE    SUFFICIENCY    OF    GLASNER'S 

AFnDAvrr. 

Appellee 's  position  seems  to  be  in  Ms  Point  III  that 
this  court  should  accept  as  correct  Glasner's  version  of 
what  transpired  and  accordingly  affirm  the  judgment. 
That,  however,  is  not  the  function  of  a  smnmary  judg- 
ment, for  in  a  motion  for  summary  judgment  the  court 
may  not  weigh  facts.  The  purpose  of  a  summary  judg- 
ment is  to  determine  whether  a  triable  issue  of  fact 
exists,  not  to  determine  the  facts,  and  the  biu'den  is  on 
the  moving  party  to  show  that  no  gemiine  issue  of  ma- 
terial facts  exists.  These  are  basic  principles  in  all  mo- 
tions for  siunmary  judgment. 

Appellee's  position  is  strange.  He  states: 

''It  must  be  rememl)ered  that  the  motions  were 
predicated  not  only  on  the  affidavits  but  also  upon 
the  records  and  files  of  the  cause  which  latter 
furnished  many  of  the  facts  upon  which  judgment 
of  dismissal  and  smnmary  judgment  properly  was 
had."  (Appellee's  Brief,  page  30.) 

If  this  is  so,  then  obviously  the  judgment  must  be 
reversed,  for  the  judgment  of  dismissal  could  only  be 
based  upon  the  fact  that  the  amended  complaint  failed 
to  state  facts  sufficient  upon  which  to  predicate  a  claim 
and  siunmary  judgment  only  upon  the  affidavit  in  sup- 
port of  the  motion  indicating  that  no  issue  exists.  If  the 
court  actually  considered  recoi-ds  and  files  there  is  no 
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way  of  knowing  the  basis  of  the  court's  decision,  or 
what  the  court  relied  upon  to  reach  its  conclusion.  Ap- 
pellant is  of  the  opinion,  however,  that  the  reason  for 
the  court's  decision  is  fully  contained  in  its  opinion 
(Transcript,  pp.  106-112;  Erlich  v.  Glasner,  274  F. 
Supp.  12.)  which  also  contains  the  statement: 

"Since  this  opinion  sets  forth  the  basis  for  the 
court's  ruling,  no  finding  of  fact  and  conclusions 
of  law  shall  be  required."  (Tr.  p.  112.) 

In  this  connection  it  should  be  specificallj^  noted 
that  the  trial  court  did  not  discuss  the  affidavits  of 
either  the  plaintiff  or  the  defendants,  and  specifically 
confined  its  ruling  to  two  points: 

1.  The  real  party  in  interest  is  the  corporation 
and  not  the  plaintiff  (Paragraph  2). 

2.  That  because  of  the  discretionary  nature  of 
his  duties  the  defendant  Glasner  was  immune  from 
prosecution  under  the  Civil  Rights  Act. 

However,  certain  statements  by  appellee  regarding 
the  affidavits  require  answers.  On  page  32  appellee 
in  referring  to  his  affidavit  states: 

"He  [Glasner]  never  caused  or  at^iempted  to 
cause  criminal  prosecution  of  anyone  by  reason 
of  the  specific  identity  of  the  Rabbi  or  Rabbis 
whose  services  were  being  used." 

This,  of  course,  is  in  direct  contradiction  to  the 
criminal  complaint  filed  by  Glasner  on  May  20,  1965 
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charging  Rabbi  Orlanski  and  Rabbi  Friedman,  the 
supervising  Rabbis  of  the  plaintiff  with  violating  sec. 
383b  of  the  Penal  Code  of  the  State  of  California  (Tr. 
p.  78).  Although  mentioned  by  Erlich  in  his  affidavit 
(R.  T.  p.  57)  it  is  ignored  by  appellee,  who  takes  the 
(position  that  this  court  should  and  must  adopt  ap- 
pellee's statements  to  the  contrary.  And  what  is  equally 
interesting  is  that  iimnediately  following  the  hearing  of 
this  matter,  Rabbis  Orlanski  and  Friedman  joined  the 
United  Orthodox  Rabbinate  of  Greater  Los  Angeles 
and  plantiff  lost  their  services  as  superAdsing  Rabbis. 
(Tr.  p.  57.) 

On  page  33  appellee  states : 

"There  is  no  showing  as  to  whether  the  cor- 
poration ever  was  or  was  not  also  criminally 
prosecuted." 

It  is  respectfully  submitted  that  appellee  is  evading 
the  situation.  Certainly  Glasner  as  the  sole  enforcement 
officer  for  the  Department  of  Health  would  know 
whether  the  corporation  ever  was  or  was  not  criminally 
prosecuted,  and  the  answer  is  that  it  wasn't.  Assuredly 
if  it  had  been,  it  would  have  been  mentioned  in  Glas- 
ner's  affidavit  or  at  least  in  his  brief. 

On  page  34  appellee  for  the  first  time  raises  the 
question  that  some  of  the  exhibits  may  be  hearsay  or 
hearsay  on  hearsay.  No  such  objection  was  raised  in 
the  court  below,  and  if  it  had  been,  the  originals  would 
have  been  produced.  Where  no  objection  is  made  that 
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statemeuts  contained  in  documents  are  hearsay,  the 
contents  may  be  considered  by  the  court.  (Continental 
Oil  Co.  V.  United  States,  9th  Cir.,  1950,  184  F.  2d  802, 
813.)  Of  course,  if  Rabbi  Glasner  differs  with  Mr.  Goth 
as  to  what  transpired,  that  question  should  be  determ- 
ined by  a  trier  of  fact  and  the  court  not  accept  Glas- 
ner's  version  as  to  what  actually  happened. 

On  page  37  appellee  states : 

"Appellant  makes  the  statement  that  the  court, 
not  the  ecclesiastical  body,  is  the  forum  to  deter- 
mine the  ecclesiastical  question  of  whether  the 
schoichet  is  or  is  not  complying  with  Hebrew  re- 
ligious laws  in  slaughtering  and  processing  Kosher 
(or  clauned  Kosher)  meats." 

But  appellant  makes  no  such  claim.  What  appel- 
lant does  claim  and  contend  is  that  the  United  Ortho- 
dox Rabbinate,  in  which  Glasner  is  an  active  member, 
decided  by  itself  it  would  be  the  sole  body  to  determine 
what  is  and  what  is  not  Kosher,  and  extend  their  in- 
fluence to  every  Jew  regardless  of  whether  they  were 
a  member  of  this  organization  or  not.  And  if  the  law 
permits  Rahbis  to  ijerfonu  marriages  which  will  be 
recognized  by  the  civil  government,  as  appellee  correct- 
ly states  on  page  37,  appellee  should  have  carried  his 
example  a  bit  further  and  explained  the  validity  of  a 
marriage  performed  l)y  a  Rabl)i  who  is  not  a  member  of 
the  United  Orthodox  Rabbinate  and  is  not  recognized 
as  a  Rabbi  by  this  organization. 
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On  page  38  appellee  refers  to  the  testiinony  of 

"...  Salter  and  Reyna,  former  employees  of 
plaintiff  [who]  were  offered  ])a}Tment  to  falsely 
testify  that  plaintiff  was  not  slanp,hteriiig  chickens 
pursuant  to  orthodox  Hebrew  religious  require- 
ments." 

Appellee  then  goes  on  to  argue  that  since  Glasner 
in  his  affidavit  expressly  disavowed  his  participation 
therein,  the  court  should  accept  his  statement  as  true, 
particularly  since  no  affidavit  of  either  of  these  per- 
sons were  produced  by  appellant. 

Erlich  in  his  affidavit  states : 

"...  and  that  the  defendants  in  this  cause  and 
the  other  persons  involved  refused  to  give  affi- 
davits stating  the  facts.  These  facts  will  have  to 
be  obtained  by  way  of  discovery  proceedings," 
(Tr.  p.  52.) 

Rule  56(e)  of  the  Rules  of  Civil  Procedure  regard- 
ing summary  judgment  states  in  part: 

"The  court  may  permit  affidavits  to  be  sup- 
plemented or  opposed  by  depositions,  answers  to 
interrogatories,  or  further  affidavits." 

Upon  the  arg-mnent  of  the  motion  for  smmnary 
judgment  it  was  suggested  to  the  court  by  counsel  for 
the  plaintiff  that  ruling  thereon  be  deferred  until  after 
discovery  proceedings  were  had  to  establish  these  facts. 
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The  request  was  denied  and  in  view  of  the  fact  that  the 
court  rested  its  decision  on  two  legal  principles,  the 
refusal  to  permit  discovery  proceedings  is  understand- 
able. 

The  false  testimony  from  Salter  and  Reyna  was  ob- 
tained by  Etner  who  turned  it  over  to  Glasner  with  an 
exjjlanation  as  to  how  he  obtained  it,  and  Glasner  there- 
upon took  these  statements  to  the  District  Attorney 
(Tr.  jj.  59).  As  a  conspirator  Glasner  was  equally 
liable  with  Etner.  Whether  Glasner  discussed  Salter 
and  Reyna  with  Etner  before  Etner  visited  them  is 
something  discovery  proceedings  will  reveal.  But  there 
is  no  doubt  Glasner  accepted  this  information  and 
promptly  acted  on  it. 

POINT  IV 
SUMMARY 

1.  The  facts  in  this  case  clearly  indicate  that  the 
arrows  of  the  defendants  were  directed  at  the  plaintiff ; 
that  it  was  the  plaintiff  who  was  injured  directly  by 
the  shafts  and  not  the  corporation,  and  that  he  is  the 
real  party  in  interest. 

2.  That  although  the  defendant  Glasner  had  discre- 
tionary acts  in  the  performance  of  his  duties,  what  he 
did  was  not  within  that  disci'etion. 

3.  In  any  event  imnmnity,  even  immimity  for  dis- 
cretionary acts,  is  not  a  defense  in  an  action  under  the 
Civil  Rights  Act. 
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POINT  V 

CONCLUSION 

In  view  of  the  foregoing,  it  is  respectfully  sub- 
mitted that  the  judgment  in  favor  of  the  defendants 
should  be  reversed. 

Respectfully  submitted, 

JOSEPH  W.  FAIRFIELD, 
ETHELYN  F.  BLACK, 
and 

ALFRED  W.  OMANSKY 

Attorneys  for  Appellant. 
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